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March  30,    1976 

My  name  is  Leonard  Woodcock.     I  am  President  of  the  International 
Union,    United  Automobile,   Aerospace  and  Agricultural  Implement  Workers  of 
America,    UAW.     We  represent  1,415,000  UAW  members. 

I  am  happy  to  be  here  today  to  express  support  for  and  to  suggest 
modifications  inH.R.    12461,   the  Electric  Utility  Rate  Reform  and  Regulatory 
Improvement  bill,    introduced  by  Representative  John  Dingell  and  others. 

For  all  too  long  our  national  policy  in  the  field  of  utility  regulation 
has  been  no  policy  at  all  --  but  rather  a  practice  of  leaving  the  question  almost 
entirely  to  the  states.     This  bill  provides  the  basis  for  an  appropriate 
combination  of  federal  and  state  action.     There  are  some  advantages  to  state 
regulation,    in  that  it  can  sometimes  be  more  responsive  to  local  needs  and 
conditions  than  a  system  of  national  regulation.     The  patchwork  system  that 
results,    however,   has  at  least  three  very  serious  disadvantages. 

First,    it  provides  inadequate  recognition  of  the  overriding 
national  need  for  conservation  of  our  energy  and  capital  resources. 
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Our  energy  supplies  are,    on  the  whole,   national  supplies,    and  in  most  cases 
a  state  cannot  retain  within  its  own  borders  the  energy  it  may  save  by 
consuming  less  electricity.     Furthermore  efforts,   by  individual  states,   to 
control  energy  use  may  result  in  restrictions  that  appear  onerous  or  unfair 
as  compared  with  other  states  which  are  less  responsive  to  the  problem-     As 
a  result,   we  cannot  expect  the  actions  of  state  governments  to  reflect 
automatically  the  national  need  for  energy  conservation.     Indeed,  vigorous 
interstate  competition  for  business  may  encourage  the  individual  states  to 
engage  in  utility  pricing  practices  that  squander  energy  rather  than  conserve  it. 

Second,   the  system  of  purely -state  regulation  often  provides 
inadequate  protection  for  consumers.     There  is  no  mechanism  to  assure  that 
desirable  policies,    such  as  those  already  used  in  various  states,   will  be 
applied  generally.     Some  regulatory  agencies  are  weak  or  caught  up  in 
antiquated  practices,  while  some  others  have  been  effectively  captured  by  the 
utility  interests  they  are  expected  to  control. 

Third,   the  system  either  ignores  the  planning  process  or  decentralizes 
that  process  so  far  that  the  decisions  made  about  power  generation  --  its 
location  and  its  technology   --  cannot  reflect  the  best  national  approach  to 
economic  efficiency,    energy  conservation,    and  environmental  protection. 

The  Dingell  bill  is  an  excellent  vehicle  for  correcting  these  imbalances 
in  the  present  system  without  losing  the  advantages  of  a  decentralized  system. 
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The  bill  does  not  replace  state  regulation  with  federal  regulation.     Its  main 
thrust,    rather,   is  to  provide  sensible  national  standards  for  a  system  of 
state  regulation. 

We  support  the  bill  because  we  see  it  doing  four  things:    aiding  the 
effort  to  hold  down  the  cost  of  electricity,    stimulating  marginal  cost  pricing 
to  conserve  energy,    ending  the  abuses   --  actual  and  potential  --in  automatic 
fuel  adjustment  clauses,   and  creating  a  mechanism  for  more  rational  planning. 
Let  me  discuss  each  of  these  areas  in  turn. 

Holding  Down  the  Cost  of  Electricity 

The  bill  proposes  a  number  of  important  steps  to  control  the 
spiralling  cost  of  electricity.     It  would  make  it  easier  for  consumers  to 
regulate  their  own  uses  of  electricity  by  requiring  that  they  be  provided 
periodically  with  information  on  the  levels  they  are  consuming  and  the  rates 
they  are  paying.     It  would  encourage  consumer  intervention  in  rate  cases.     It 
would  provide  federal  grants  to  help  the  states  strengthen  their  own  regulatory 
agencies.     It  would  create  an  Office  of  Public  Counsel  to  represent  consumer 
interests  before  the  Federal  Power  Commission.     It  would  prevent  large 
investor -owned  utilities  from  discriminating  against  cooperatives  and 
municipally -owned  utilities  in  providing  power  and  transmission  facilities.      It 
would  guarantee  each  consumer  a  subsistence  quantity  of  electricity  at  the 
utility's  lowest  current  rate  for  any  category  of  user. 
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The  bill  would  also  end  the  practice  that  most  infuriates  consumers 
and  symbolizes  the  arrogance  of  many  investor -owned  utilities.     All 
too  often  the  only  power  company  in  town  engages  in  self-serving,   promotional 
advertising,    and  then  passes  on  its  costs  to  the  helpless  rate -payers,   who 
have  no  choice  but  to  buy  electricity  from  that  company.     We  have  even 
known  utilities  to  spend  large  amounts  of  money  on  newspaper  ads  explaining 
why  they  think  they  need  a  rate  increase  !     The  Dingell  bill  makes  an 
excellent  distinction  between  the  kinds  of  advertising  costs  that  could  be 
passed  on  -  -  like  information  on  how  to  conserve  energy  --  and  those  that 
should  not. 

Marginal  Pricing 

If  this  country  is  to  face  the  future  with  confidence,    it  must  develop 
ways  of  conserving  its  energy  resources    --  both  the  basic  fuels  and  the 
capital  needed  to  generate  and  transmit  energy.     Unfortunately,    our 
traditions  in  electric  utility  pricing  have  not  served  as  well  in  this  regard. 
Utilities  have  tended  to  recover  their  average  costs,    including  capital  costs, 
on  their  basic   sales  to  residences  and  business.     They  have  then  gone  on 
to  charge  much  lower  rates  for  additional  quantities  sold  to  high-volume 
users   --  rates  that  were  high  enough  to  cover  the  additional  fuel  costs  plus 
a  tidy  profit,    but  low  enough  to  stimulate  additional  sales.     For  example,    Michigan 
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utilities  used  this  "declining  block"  pricing  system  as  recently  as  three 
years  ago.     Typically,   these  low  marginal  prices  helped  stimulate  the 
growth  of  demand  to  the  point  at  which  new  generating  facilities  had  to 
be  planned  and  built.     Again  the  capital  costs  of  these  facilities  were 
absorbed  not  by  the  large  companies  whose  demand  did  so  much  to  create 
the  need  but  primarily  by  residential  and  business  users  of  basic  amounts 
of  electricity. 

While  some  states  have  moved  to  establish  a  single  electricity 
rate  for  business  users,   this  ameliorates  but  does  not  eliminate  the  problem. 
The  single  rate  is  sometimes  kept  low  enough  to  preclude  exhorbitant  profits 
by  the  utility.     But  the  heavy  capital  costs  of  expanding  the  system  are 
still  spread  over  all  users,  whether  or  not  their  use  is  creating  the  pressures 
that  are  causing  the   system  to  expand. 

The  Electric  Utility  Rate  Reform  bill  would  reverse  these  practices. 
It  would  require  that  rate  structures  be  revised  to  reflect  the  underlying 
costs  of  production.     The  objective,   as  I  understand  it,    is  that  marginal 
users  of  electricity  should  pay  the  full  marginal  cost  of  supplying  electricity, 
including  a   prorated  share  of  the  cost  of  providing  new  capital  equipment. 
This  would  end  any  artificial  overstimulation  of  demand.     It  would  ensure 
that  additional  amounts  of  electricity  are  not  being  used  by  customers  who 
value  it  at  less  than  the  real  costs  of  generating  and  distributing  those 
additional  amounts. 
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There  are  additional  gains  for  consumers  in  the  bill's  provisions 
for  price  variations  by  time  of  day  and  by  time  of  year.     At  present  a 
utility  may  decide  to  expand  its  generating  capacity  to  prevent  the  possibility 
of  blackouts  or  brownouts  at  a  particular  time  of  peak  use   --  like  4:00  p.  m. 
on  a  weekday  in  August,  when  air  conditioners  may  be  operating  at  full 
blast.     The  costs  of  the  expansion  are  then  shared  by  all  the  ratepayers, 
whether  or  not  they  have  air  conditioners,    indeed  whether  or  not  they  use 
any  electricity  at  all  at  that  hour.     Peak-load  pricing  seems  to  us  to  be  an 
excellent  approach.     It  can  help  reduce  the  pressures  for  expanding  the 
system  to  meet  peak-time  demand,   and  it  can  place  the  costs  of  system 
expansion  on  those  users  who  are  creating  the  need  for  expansion. 

There  are  some  questions  about  these  pricing  practices  that  will 
have  to  be  resolved  as  the  country  moves  to  accept  this  eminently  sensible 
approach.      First,    as  the  bill  acknowledges  in  Section  201,    there  are  at 
least  three  different  possible  definitions  of  marginal  cost,    depending  on 
whether  we  are  thinking  of  (a)  increasing  use  by  existing  customers  within 
existing  generating  capacity,    (b)  increasing  the  number  of  customers,    or 
(c)  adding  to  the  generating  capacity  of  the  system.     Serious  thought  will 
have  to  be  given  as  to  which  definition  of  marginal  cost  will  be  applied  to 
a  particular  level  of  use  by  a  particular  kind  of  customer. 

Second,    there  are  many  different  ways  in  which  peak-load  pricing 
could  be  put  into  effect.     The  bill  specifies  that  the  state  regulatory 
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agencies  are  to  consider  peak-load  pricing  or  other  possible  load  management 
devices.     That  is  not  sufficient;  as  they  seek  to  implement  this  and  other 
provisions  of  this  bill,    the  state  agencies   should  be  provided  with  some 
carefully  thought-out  models  of  how  these  important  concepts  might 
actually  be  implemented. 

Third,   we  must  be  clear  that  marginal  cost  pricing  is  designed  to 
do  only  one  thing   --to  encourage  efficiency  and  conservation  by  allocating 
the  full  costs  of  additional  electricity  to  marginal  uses.     This  approach  by 
itself  would  do  nothing  to  advance  another  central  goal  of  utility  regulation  -- 
the  control  of  the  exhorbitant  profits  that  an  unregulated  natural  monopoly 
might  extract  from  the  economy.     A  single  policy  instrument  --in  this  case, 
a  single  price   --  cannot  perform  two  functions.     It  cannot  achieve  both 
efficiency  in  the  use  of  the  product  and  equity  in  the  level  of  profits.     The 
bill  clearly  addresses  itself  to  this  problem  with  respect  to  residential 
users.     It  requires  that  the  utility  offer  special  "lifeline"  rates  to  residential 
customers.     The  utility  must  offer  a  rate  no  higher  than  its  lowest  available 
rate  to  other  users   (for  the  particular  time  of  use)  on  that  "subsistence 
quantity"  of  electricity  that  a  resident  normally  requires  for  lighting,    food 
refrigeration,    and  possibly  other  basic  uses.     Thus,   the  low  lifeline  rate 
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can  be  used  to  control  profits  and  assure  that  residents  will  be  able  to 
afford  a  basic  quantity  of  electricity.  The  higher  marginal  rate  can  be 
used  to  hold  dowi:  the  quantity  of  electricity  demanded. 

I  would  like  to  suggest  that  a  similar  concept  could  also  be  applied 
to  business  customers.     If  every  business  paid  the  same  rate  on  every 
level  of  electricity  used,   the  rate  would  either  be  too  low  to  conserve 
energy  or  too  high  to  control  utility  profits.     Of  course,   it  would  not  be 
possible  to  provide  each  corporation  with  the  same  "subsistence  quantity" 
of  electricity  at  low  rates,   because  that  would  mean  giving  no  more  cheap 
electricity  to  General  Motors  than  to  the  corner  drugstore.     It  might    be, 
however,    that  a  "subsistence  quantity"  for  a  company  could  be  calculated 
using  a  formula  based  on  the  number  of  employees  (in  full-time  equivalents) 
who  normally  work  in  its  plants.     Rates  on  this  quantity  of  electricity  could 
be  held  down  to  help  regulate  utility  profits,   while  rates  on  additional 
quantities  could  be  pegged  high  enough  to  reflect  full  marginal  costs. 
Another  possibility  is  that  utility  profits  could  be  adequately  controlled 
through  the  system  of  multiple  prices  implied  by  peak-load  pricing.     Either 
way,    the  states  should  be  provided  with  working  and  self-consistent  models 
of  how  the  provisions  of  this  bill  can  be  implemented. 
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Fuel  Adjustment  Clauses 

One  of  our  greatest  concerns  with  the  present  system  of  regulation 
is  the  creation  of  the  automatic  fuel  adjustment  clause.     In  the  state 
of  Michigan,   more  than  half  the  recent  increases  in  utility  costs  have 
resulted  from  the  automatic  passing  on  of  fuel  cost  increases  rather  than 
from  specific  actions  of  the  state  Public  Service  Commission. 

We  recognize  that  the  costs  of  oil,    coal  and  natural  gas  have  been 
rising  rapidly  over  the  past  three  years,   and  we  agree  in  principle  that 
the  utilities  should  be  able  to  pass  on  to  their  customers  the  cost  increases 
that  result  from  this  general  fuel  inflation.     But  allowing  a  utility  to  pass  on 
100  percent  of  its  own  cost  increase  opens  the  system  to  a  number  of  abuses. 
First  of  all,   there  are  no  incentives  for  the  utility  to  shop  around   --to 
try  to  buy  coal  from  the  cheapest  supplier  rather  than  the  most  expensive   -- 
and  there  are  no  incentives  for  the  utility  to  control  its  own  costs  of  producing 
or  transporting  fuel.     Second,   failure  to  closely  scrutinize  the  automatic 
adjustments  opens  the  door  to  abuses  in  reporting  and  to  double -counting. 
Third,   many  utilities  have  created  wholly-owned  subsidiaries  to  provide 
them  with  fuel  --  raising  the  danger  that  the  utility  may  evade  regulations 
on  its  own  profits  by  paying  artificially-high  prices  to  a  subsidiary  whose 
profits  are  not  regulated.     We  applaud  the  fact  that  H.R.    12461  addresses 
itself  to  all  these  possible  abuses. 
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We  agree  completely  that  if  we  continue  to  let  utilities  automatically 
pass  on  their  actual  costs  of  fuel  acquisition,   then  further  controls   --of 
the  sort  contained  in  Section  305   --  must  be  established.     We  must  forbid 
the  automatic  passing  on  of  the  costs  of  fuels  that  are  purchased  from  a 
person  or  organization  controlled  by  the  utility  itself.     We  must  not  permit 
the  automatic  pass-on  of  a  full  100  percent  of  the  costs,    since  this  provides 
no  incentive  to  control  costs.     Regulatory  agencies  must  have  the  power   -- 
and  the  administrative  capability   --to  audit  the  fuel  acquisition  practices 
of  the  utilities.     And  they  must  have  the  power   --in  the  words  of  the  bill  -- 
to  direct  a  utility  "to  cease  any  fuel  acquisition  practice  which  is  unreasonably 
discriminatory  or  anticompetitive  in  nature,  "  or  "which  does  not  lead  to  the 
use  of  fuel  at  the  lowest  possible  cost.  " 

There  is  another  alternative,   however,    that  should  be  considered, 
especially  in  the  context  of  proposed  national  legislation  in  this  area.     The 
federal  government,  through  an  agency  such  as  the  FPC  or  the  FEA,    could 
play  a  useful  role  for  state  regulatory  agencies  by  providing  official  estimates 
of  cost  increases  for  each  category  of  fuel  in  the  major  regional  markets 
of  the  country.     These  estimates  would  be  based  on  averages  of  all  arms- 
length  fuel  transactions  in  a  region  rather  than  on  the  fuel  purchases  of 
a  particular  utility  or  group  of  utilities. 
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A  state  regulatory  agency  might  use  such  estimates  in  the  following 
way.     It  might  say  to  the  utility,    "Last  year,   you  used  $1  worth  of  coal 
and  $2  worth  of  fuel  oil  in  producing  a  hundred  kilowatt -hours  of  electricity. 
This  year,    the  price  in  our  region  of  coal  has  gone  up  5  percent,   and  the 
price  of  oil  has  gone  up  3  percent.     Therefore  you  can  automatically 
add  11  cents  to  the  price  of  a  hundred  kilowatt -hours   --5  cents  to  reflect 
the  increased  price  of  coal  and  6  cents  to  reflect  the  increased  price  of 
fuel  oil.     We  don't  care  how  much  your  wholly -owned  subsidiary  has 
jacked  up  the  price  for  coal,    or  how  much  your  inefficient  supplier  is 
actually  charging  you  for  oil.     You  can  pass  on  1 1  cents  and  11  cents  only.  " 

My  own  guess  is  that  this  approach  would  bring  about  a  great  deal 
of  spontaneous  improvement  in  the  way  utilities  obtain  their  fuel.     They 
would  cut  back  drastically  on  their  construction  of  unnecessary  fuel- 
related  facilities  and  they  would  suddenly  remember  how  to  bargain  with 
their  fuel  suppliers.     Some  provision  would,    of  course,   have  to  be  made 
for  fuel  that  is  obtained  under  long-term  contracts. 

This  approach  --  rather  than  more  minute  regulation  --  may  or 
may  not  be  the  answer  to  the  problem  of  fuel  adjustment  clauses,   but  we 
think  it  bears  consideration.     What  is  certain  is  that  the  interests  of 
American  consumers  require  a  change  in  the  existing  practices. 
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Mechanisms  for  More  Rational  Planning 

We  believe  that  the  United  States  has  reached  the  point  at  which  it 
must  face  up  to  the  need  to  inject  more  systematic  planning  processes  into 
our  economic  life.     Nowhere  is  the  need  more  obvious  than  in  the  field 
of  energy,    and  the  Dingell  bill  proposes  two  important  steps  in  that  direction. 

First  of  all,    it  increases  the  ability  of  the  Federal  Power  Commission 
to  assure  the  reliability  and  continuity  of  service   --  including  the  ability 
to  order  corrections  of  deficiencies  in  a  system's  generating  or  transmission 
capacity  and  the  ability  to  require  increased  pooling  of  generating  and 
transmission  facilities. 

Secondly,    it  establishes  area  planning  councils  to  review  and  to 
harmonize  the  long-range  construction  plans  of  the  several  utilities  within 
a  region.     This  is  important,    since  the  critical  issues  in  utility  construction  - 
land  use,    environmental  protection,    choice  of  technology,    and  needed  level 
of  capacity   --  cannot  be  answered  best  within  the  confines  of  a  single  state 
or  service  area. 

We  would  go  one  step  further.     Somewhere  in  the  system  --at  the 
state,    regional  or  federal  level  --a  regulatory  agency  should  have  the  clear 
ability  to  veto  or  to  force  revision  of  plans  for  a  facility  that  is  not  needed. 
We  are  concerned  that  America  must  have  adequate  generating  capacity  to 
meet  its  future  needs.     But  we  are  also  concerned  that  utilities  be  denied 
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the  ability  --  one  they  now  seem  to  enjoy  in  many  states  --to  plan  and 
construct  a  facility  solely  on  their  own  initiative  and  then  to  present 
that  facility  to  the  regulatory  agency  for  automatic  inclusion  in  the  rate 
base. 

Conclusions 

This  bill  would  develop  a  role  for  the  federal  government  as  a  catalyst 
for  new  ideas  in  the  field  of  utility  regulation. 

One  aspect  of  this  role  is  developed  further  in  Section  310,   which 
authorizes  an  FPC   study  of  means  to  foster  increased  competition  in  the 
electric  utility  industry.      We  share  in  the  interest  in  seeing  how  far  modern 
technology  and  ideas  can  take  us  from  the  notion  that  one  and  only  one  utility 
must  generate  and  transmit  all  of  the  power  in  a  given  service  area.      We 
doubt,    however,    that  the  introduction  of  increased  competition  will  eliminate 
the  need  for  rate  regulation.      We  doubt  that  enough  producers  and  transmitters 
can  be  added  to  prevent  the  tendency  of  a  few  firms  to  organize  together 
to  raise  prices  and  to  extract  monopolistic  profits. 

Ab  a  result,    we  must  also  seek  better  ways  to  regulate  public 
utilities.      Present  methods  create  too  many  incentives  to  expand  the  capital 
base  of  the  utility  and  too  few  incentives  to  control  costs.      Perhaps  more 
could  be  done  to  develop  rate  formulas  for  utility  regulation,    analogous  to 
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our  suggestion  for  handling  the  inflation  in  fuel  prices.      Utilities  would  be 
allowed  to  charge  rates  based  not  on  their  actual  costs  but  on  some  reasonable 
expectation  as  to  what  their  costs   should  be.      This  concept  is  much  harder 
to  apply  to  general  rate  regulation  than  it  is  to  a  single  area  like  inflation 
in  fuel  costs,    but  we  think  it  merits  further   study  and  experimentation. 
The  Electric  Utility  Ratemaking  Office,    which  would  be  established  in  FEA 
by  Section  207,    could  become  an  important  focus  to  develop  such  new 
approaches. 

As  a  final  thought,    I  suggest  that  your  committee  develop  a  bill 
that  would  apply  the   same  concepts  as  this  one  to  the  field  of  state  regulation 
of  gas  utilities.      The  problems  are  not  identical,    but  many  of  the   same 
approaches  could  undoubtedly  be  carried  over.      We  would  expect  similar 
benefits  for  the  joint  goals  of  consumer  protection  and  energy  conservation. 
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TESTIMONY  OF  LEE  C.  WHITE 

CHAIRMAN  OF  THE  ENERGY  POLICY  TASK  FORCE 

OF  CONSUMER  FEDERATION  OF  AMERICA 
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HOUSE  SUBCOMMITTEE  ON  ENERGY  AND  POWER 

ON  ELECTRIC  UTILITY  RATES  AND  REGULATORY  IMPROVEMENT 

Washington,  D.  C. 
March  30,  1976 


My  name  is  Lee  C.  White,  and  I  am  here  today  in  ray  capacity  as 
Chairman  of  the  Energy  Policy  Task  Force  of  the  Consumer  Federation 
of  America.   Our  Task  Force  has  30  member  organizations  (Attachment  A) , 
and  our  expressed  purpose  is  to  ensure  that  the  consumers'  views  are 
included  and  considered  in  the  energy  policy  debates  currently  taking 
place,  and,  in  particular,  within  the  Congress..   We  recognize  that 
there  is  no  necessary  single  "consumer  interest"  in  any  of  the  numerous 
issues  that  comprise  the  energy  policy  debates;  nevertheless,  we 
have  undertaken  to  do  the  best  job  possible  in  assessing  and  stating 
the  views  of  the  consuming  public  and,  as  the  broad  base  of  our 
membership  suggests,  we  do  indirectly  represent  millions  of  Americans. 

There  can  be  little  doubt  about  the  need  for  a  searching  examination 
of  the  electric  utility  industry  and  the  problems  it  is  experiencing 
at  this  time.   The  Subcommittee  is  to  be  commended  for  initiating  a 
review  of  the  industry  with  particular  emphasis  on  rates  and  on  the 
problems  faced  by  regulatory  agencies.   The  sharp  increases  in 
electric  rates  that  have  occured  in  the  past  two  years  have  had  a 
dramatic  impact  on  the  consciousness  of  Americans  about  the  problems 
of  the  industry  in  meeting  national  needs  and  in  doing  so  in  a 
manner  that  will  provide  maximum  protection  to  consumers. 

I  believe  it  is  important  that  all  interest  groups  with  something 
to  say  about  the  rate  problem  and  the  proposed  solutions  start  with 
recognition  of  the  fact  that  consumers  understand  in  a  general  way 
that  there  have  been  fundamental  changes  in  our  fuel  and  energy 
picture  in  this  country  and  that  each  of  us  is  going  to  have  to  pay 
more  for  our  electric  energy  than  was  true  only  a  very  short  time  ago. 
Having  said  that,  there  undoubtedly  is  plenty  of  room  for  debate, 
discussion,  and  disagreement.   Consumer  protection  in  an  industry 
which,  at  the  distribution  level,  is  monopolistic  by  nature  and  by 
law  must  remain  a  prime  objective.   Congress,  as  the  policy-making 
mechanism  in  our  society,  is  going  to  have  to  become  very  informed 
on  the  many  facets  of  the  electric  utility  industry  and  to  make  some 
tough  determinations. 

During  the  lifetime  of  the  electric  utility  industry,  until  the 
recent  past,  electric  rates  have  either  declined  or  remained  nearly 
stable.   In  that  kind  of  a  situation,  it  is  understandable  that  there 
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would  be  less  public  concern  about  the  problems  of  rates,  rate 
design,  reliability,  construction  schedules,  and  growth  policy. 
The  past  decade  has  seen  a  sharply  increased  concern  about  the 
environment  and  this,  too,  has  added  a  very  difficult  dimension  to 
the  entire  business  of  generating,  transmitting,  and  distributing 
electric  energy  to  the  homes  and  industries  of  this  country. 

During  the  years  I  have  been  involved  in  or  observing  the  electric 
utility  industry,  there  has  never  been  anything  like  the  intense 
interest  that  exists  today.   It  is  very  nearly  inconceivable  to  old 
hands  that  a  hearing  in  Annapolis  by  the  Maryland  Legislature  on 
electric  rates  design  could  bring  out  500  people.   Ad  hoc  groups 
have  sprung  up  around  the  country  to  protest  rate  increases  and,  as 
the  fromer  Chairman  of  the  Consumer  Affairs  Advisory  Committee  to 
the  Federal  Energy  Administration,  I  was  figuratively  and  almost 
literally  bowled  over  by  a  group  of  100  demonstrators  from  New  England 
and  the  Mid-Atlantic  States  whose  placards  bore  the  legend  "Down  with 
the  fuel  adjustment  clause" — and  this  was  more  than  a  year  ago.   There 
are  a  number  of  proposals  before  the  Subcommittee,  but  I  would  like 
to  focus  my  remarks  on  H.R.  124  61,  introduced  by  the  Subcommittee 
Chairman  and  other  members  of  the  House  Commerce  Committee.   In  gen- 
eral, we  believe  the  bill  is  on  the  right  track.   There  are  some 
modifications  that  I  will  propose  and  there  may  be  some  additional 
provisions  that  should  be  considered  by  the  Subcommittee. 

For  convenience,  I  shall  comment  on  the  principal  titles  of  H.R.  12461 
in  order. 

TITLE  II  -  ELECTRIC  UTILITY  RATE  REFORM 

Title  II  undertakes  to  fix  criteria  to  be  used  by  state  regulatory 
agencies.   This,  of  course,  is  a  bold  and  controversial  approach, 
without  regard  to  any  disputes  that  may  exist  about  each  of  the 
individual  minimum  standards  posed  in  the  title. 

I  do  not  think  of  myself  as  a  "states-righter" ,  but  I  can  safely 
predict  there  is  going  to  be  substantial  resistance  from  state 
agencies.   Some  state  agencies  are  well  staffed  and  have  pioneered 
in  regulatory  reform  and  innovation,  and  hardly  any  of  the  state  groups 
will  be  enthusiastic  about  Federal  standards.   Undoubtedly,  there  are 
such  diverse  situations  facing  individual  state  regulatory  bodies  in 
a  country  as  large  and  as  varied  as  the  United  States  that  there  is 
some  real  danger  in  attempting  to  fix  national  requirements  that 
would  be  universally  applicable.   Although  many  of  the  requirements 
specified  in  Title  II  are  no  more  than  codifications  of  practices 
already  initiated  and  implemented  by  some  state  agencies,  for  the  most 
part,  they  seem  so  sound  and  reasonable  that  I  believe,  on  balance, 
it  would  be  desirable  for  Congress  to  enact  minimum  national  rate- 
setting  criteria. 
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Because  of  the  problem  mentioned  a  moment  ago  regarding  the  diversity 
of  utilities  and  situations,  the  Subcommittee  might  well  consider  a 
provision  that  would  permit  state  agencies  to  deviate  from  the  re- 
quirements specified  in  Title  II  upon  a  substantial  showing  that 
compliance  would  be  wasteful,  impossible  of ■ accomplishment,  or 
inappropriate  for  any  other  reason.   The  process  for  waiver  should 
be  sufficiently  burdensome  that  waivers  will  not  be  granted  on  a 
wholesale  basis,  and  yet  not  so  cumbersome  as  to  bog  down  entirely 
in  procedural  quagmires.   I  do  not  think  of  any  agency  or  individual 
in  whom  the  responsibility  to  grant  waivers  naturally  and  logically 
should  be  vested.   However,  as  a  starter,  I  would  suggest  the  Federal 
Power  Commission  be  granted  that  authority.   State  regulatory  agencies 
are  not  likely  to  take  kindly  to  a  requirement  that  they  go  to  the 
FPC;  the  state  bodies  may  well  have  a  better  recommendation  for  the 
Subcommittee.   The  point  should  be  clear ^  however,  and  that  is  that 
some  such  escape  mechanism  could  avoid  enormous  headaches  in  the 
future. 

\ 

The  first  minimum  standard  in  Subsection  203(a)  requires  rates  to 
reflect  the  cost  of  providing  service  to  classes  of  users.   The  idea 
of  fixing  rates  on  a  class  basis  and  in  a  manner  that  will  approxi- 
mate the  cost  of  providing  that  class  of  service  is  fairly  standard 
practice,  although  it  is  not  free  from  difficulties  in  terms  of 
allocation  of  overhead  and  generation  expenses  and  other  considerations 
The  procedures  set  forth  in  Section  205  for  determining  the  cost  of 
service  will  undoubtedly  be  helpful,  and  on  the  basis  of  a  quick 
examination,  the  information  required  by  the  section  and  the  two-year 
time  period  to  "get  organized"  seem  to  make  sense. 

The  second  minimum  standard  carries  the  cost  of  service  concept  one 
step  further  to  the  declining-rate  block  practice.   This  is,  in  my 
judgment,  a  proper  goal  that  ought  to  be  set  for  utilities  as  we 
move  away  from  the  practice  of  discount  rates  for  large  volume  sales. 
The  earlier  philosophy  in  rate-setting  was  to  encourage  the  use  of 
larger  volumes  of  electric  energy  through  decreasing  per  unit  costs. 
That  philosophy  made  sense  during  a  time  when  new  generating  capacity, 
reflecting  technological  and  other  improvements,  meant  that  the 
newer  facilities  would  produce  electric  energy  more  economically  than 
the  older,  existing  plants.   That  is  certainly  no  longer  the  case, 
and  thus  the  trend  toward  so-called  flatter  rates  reflects  the  new 
realities  of  electric  generation  and  transmission. 

The  next  provision  is  most  interesting  and,  in  some  ways,  most 
difficult.   For  nearly  two  years,  I  was  the  Chairman  of  the  Consumer 
Affairs/Special  Impact  Advisory  Committee  to  the  Federal  Energy 
Office  and  then  the  Federal  Energy  Administration.   During  that  time 
the  members  of  the  Advisory  Committee  were  insistent  that  there  be 
some  special  consideration  in  the  way  of  rate  design  or  otherwise  to 
assist  those  people  at  the  bottom  of  our  economic  ladder  who  were 
bearing  a  disproportionate  share  of  the  nearly  unbelievable  increases 
in  energy  costs.   As  a  result  of  those  efforts,  FEA  initiated  some 
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experiments  with  state  regulatory  bodies  and  individual  utilities 
to  determine  how  such  a  "lifeline"  concept  might  be  implemented. 
No  one  should  kid  themselves;  there  are  some  good-sized  problems  in 
implementing  that  very  laudable  and  worthwhile  concept.   Some 
utilities  have  already  altered  their  rate  design  and  requested 
either  no  increases  or  very  small  increases  in  applications  for  rate 
increases  for  the  smallest  block.   I  understand  that  one  municipal 
system  (Los  Angeles  Department  of  Water  and  Power)  has  given  a 
preferred  rate  for  customers  65  years  or  older  and  whose  income  is 
below  a  fixed  amount;  this  could  be  done  with  a  minimum  of  adminis- 
trative burden,  so  I  understand,  because  the  citizens  within  the 
service  area  who  met  that  category  were  already  designated  for  special 
tax  relief.   In  any  event,  "lifeline"  does  present  a  problem  in  that 
it  would  assist  or  subsidize  not  only  the  poorer  families,  but  also 
those  who  are  quite  able  to  pay  their  bills  but  who  happen  to  have 
second  homes,  more  efficient  equipment  or  generally  do  not  use 
large  amounts  of  electric  energy. 

One  further  problem  with  the  provision  as  drafted  is  that  it  is 
limited  to  lighting  and  refrigeration.   Of  far  greater  consequence, 
insofar  as  poor  people  are  concerned,  is  the  difficulty  experienced 
by  those  who  have  electric  space  heating  or  electric  hot  water  heating 
This  aspect  of  the  matter  manifests  itself  in  quite  a  different  v:ay : 
under  the  scheme,  the  next  larger  blocks  beyond  the  first  one  will 
have  to  bear  a  larger  share  of  the  cost  of  providing  service  and  this 
could  aggravate  the  problem  for  those  poor  families  who  find  them- 
selves in  situations  where  they  are  using  far  more  electricity,  not 
because  they  are  wasteful  or  extravagant,  but  because  of  the 
facilities  they  happen  to  have  in  place  in  their  homes. 

Additionally,  this  approach  might  be  of  no  benefit  to  those  poorer 
families  who  pay  rent  which  includes  utility  services  and  whose  land- 
lords would  not  be  beneficiaries  of  this  particular  provision. 

Boiled  down,  there  are  some  significant  problems  associated  with 
the  "subsistence  quantity"  approach  of  the  bill,  and  yet,  as  I 
balance  the  need  to  make  some  progress  in  this  direction,  I  am 
constrained  to  support  the  provision.   As  drafted  in  H.R.  12461,  the 
language  takes  care  of  some  of  the  problems  associated  with  "life- 
line" rates,  but  the  provision  itself  is  not  free  of  difficulty,  in 
that  it  contains  no  mandate  to  fix  those  initial  or  smallest  block 
rates  at  less  than  the  cost  of  service,  and  consequently  the 
benefits  are  diminished. 

Hopefully,  the  hard  data  from  the  projects  underway  by  FEA  will 
provide  insight  and  guidance  as  to  how  the  problems  can  best  be 
handled. 

Although  not  necessarily  germane  to  the  Subcommittee's  considerations, 
I  hope  that  Congress  will  recognize  the  need  to  provide  emergency 
funding  (preferably  through  the  budget  of  Community  Services  Admin- 
istration) while  we  are  attempting  to  determine  whether  "lifeline 


21 


rates",  "energy  stamps",  or  some  other  means  are  to  be  employed  to 
provide  special  protection  for  those  families  who  need  it  most. 

The  fourth  standard  in  Section  203  would  require  greater  efforts  on 
the  part  of  utilities  to  advise  their  consumers  of  information 
relating  to  their  rates.   This  is  certainly  in  keeping  with  the 
increased  emphasis  on  disclosure,  but  I  don't  believe  it  is  going 
to  somehow  enable  consumers  to  realize  very  many  benefits  from  it. 
The  provision  is  unobjectionable  and  should  be  enacted. 

The  fifth  and  last  minimum  requirement  would  impose  the  burden  for 
political,  promotion,  or  institutional  advertising  (with  specified 
exceptions)  on  the  stockholders  rather  than  on  the  rate-payers.  I 
think  this  is  another  idea  that  has  been  developed  and  implemented 
by  a  number  of  state  regulatory  agencies,  and  in  light  of  our  present 
national  attitudes  about  energy  consumption,  the  provision  makes 
sense  and  should  be  incorporated  into  law. 

FUEL  ADJUSTMENT  CLAUSES 

Subsection  203 (b)   deals  with  the  very  difficult  and  controversial 
business  of  fuel  adjustment  clauses.   The  need  for  some  very  rapid 
techniques  for  adjusting  to  sharp  fuel . increases  is  the  foundation 
of  the  fuel  adjustment  clause,  and  the  limitations  imposed  by  the 
bill  (at  least  a  5%  increase  in  the  fuel  expense  and  only  an  auto- 
matic pass-through  of  85%  of  the  increase)  appear  to  me  to  be 
reasonable.   This  formulation  should  protect  any  utility  from  sharp 
losses  in  revenue  that  could  not  be  recovered,  and  provide  an  incen- 
tive to  bargain  hard  for  fuel  at  the  best  prices  possible.   Here,  too, 
a  universal  requirement  may  in  some  particular  situations  work  to 
provide  special  detriments  and  the  Subcommittee  may  wish,  therefore, 
to  develop  some  sort  of  an  emergency  provision  along  the  lines  I 
discussed  earlier  in  more  general  terms. 

The  last  sentence  of   Subsection  203(b)(2)(a)  indicates  another 
situation  where  some  flexibility  may  be  warranted.   For  example, 
I  am  aware  of  at  least  one  utility  that  does  have  captive  coal  mines, 
but  operates  them  on  a  non-profit  basis.   In  such  a  situation,  it 
may  well  be  that  prohibition  against  automatic  pass-through  would 
compel  the  utility  to  use  a  different  means  of  providing  part  of  its 
fuel  that  could  be  more  costly  to  its  consumers.   I  can't  say  for 
sure  how  this  ought  to  be  handled,  but  I  think  the  point  is  worth 
further  consideration  by  the  Subcommittee. 

CONSTRUCTION  WORK  IN  PROGRESS 

As  I  read  the  bill,  construction  work  in  progress  may  not  be  included 
insofar  as  wholesale  sales  of  electric  energy  are  concerned.   But  up 
to  66-2/3%  of  construction  work  in  progress  may  be  included  in  the 
rate  base  by  state  regulatory  agencies,  where  sales  to  the  ultimate 


22 


user  is  involved.   I  fail  to  see  why  there  should  be  a  distinction 
between  the  two,  and  do  not  believe  that  including  construction 
work  in  progress  in  the  rate  base  is  the  appropriate  course  in 
either  type  of  sale. 

Undoubtedly,  the  pressure  to  include  construction  work  in  progress 
is  a  reflection  of  the  greater  costs  involved  in  construction  in 
today's  real  world,  coupled  with  problems  that  some  utilities  have 
had  in  raising  capital.   But  the  proposal  demonstrates  one  of  the 
difficulties  of  fashioning  solutions  to  meet  specific  problems. 
Only  a  year  ago,  electric  utility  stocks  were  near  all-time  lows 
and  the  ability  to  sell  securities  was  seriously  impaired — indeed, 
a  large  number  of  construction  projects  were  postponed,  not  because 
of  environmental  pressures  but  simply  because  of  a  bad  securities 
market.   Today  the  situation  has  improved  markedly  and  it  would  be 
very  nearly  impossible  to  permit  some  utilities  within  a  state  to 
include  CWIP,  and  not  others.   Moreover,  the  generally  accepted 
principle  that  facilities  should  be  needed  and  should  be  operated 
before  they  can  be  properly  included  in  the  rate  base  is  pretty 
sound. 

There  should  be  no  misunderstanding;  including  construction  work 
in  the  rate  base  is  simply  another  way  of  increasing  rates.   Unfor- 
tunately, as  indicated,  it  has  some  unsatisfactory  consequences,  and 
I  see  no  reason  why  Congress  should  endorse  or  encourage  such  a  step. 

LOAD  MANAGEMENT  TECHNIQUES 

Certainly  "time  of  day"  pricing  and  other  approaches  listed  in 
Section  204  ought  to  be  encouraged.   This  is  another  instance  in 
which  state  regulatory  bodies,  utilities,  and  others  are  already 
showing  great  progress.   Many  utilities  have  already  made  the  phil- 
osophical adjustment  to  the  new  dynamics  of  their  industry  and  are 
attempting  to  promote  conservation  of  energy  and  greatly  increased 
load  factors.   There  is,  of  course,  a  built-in  dilemma,  since  any 
organization  that  is  profit-oriented  does  not  want  to  stay  at  its 
past  levels  or  to  decline.   It  will  take  great  care  and  sophistication 
on  the  part  of  state  regulatory  bodies  to  implement  these  load  manage- 
ment techniques,  and  they  should  be  encouraged  to  do  so.   A  regulator 
need  not  believe  electric  utilities  subject  to  regulation  are 
improperly  motivated  in  order  to  keep  a  very  watchful  eye  on  the 
practices  employed  by  the  utility. 

ECONOMIC  REGULATION  OF  BULK  POWER  SUPPLY 

The  provisions  of  Title  III  deal  with  an  extremely  important  aspect 
of  the  electric  utility  industry.   Basically,  the  thrust  of  the 
provision  which  would  amend  the  Federal  Power  Act  to  require  far 
greater  coordination  and  efficient  use  of  electric  generating  and 
transmission  facilities  is,  highly  desirable  and  indeed  essential. 

The  long  ranging  debates,  fights,  and  tensions  between  the  privately 
owned  segment  of  the  electric  utility  industry,  on  the  one  hand,  and 
the  publicly  and  cooperatively  owned,  on  the  other  hand,  is  a  part 
of  our  national  electric  utility  history.   T^ere  have  been  signifi- 
cant benefits  from  the  competition  engendered  by  the  different 
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ownership  forms,  but  existing  law — or  rather  the  absence  of  legal 
requirements—has  resulted  in  some  wasteful  consequences  that  can 
no  longer  be  tolerated. 

The  traditional  reluctance  of  privately  owned  utilities  to  wheel 
power  for  other  utilities,  especially  those  that  are  in  a  different 
form  of  ownership,  may  be  understandable  as  "business  is  business", 
but  really  can't  be  permitted  to  continue.   The  idea  of  Utility  A 
having  to  build  transmission  lines  because  Utility  B  will  not  transmit 
power  for  Utility  A,  where  those  lines  are  unnecessarily  duplicatory, 
must  become  a  practice  of  the  past. 

There  has  been  considerable  progress  in  joint  ownership  of  generating 
facilities  among  different  utilities,  and  this  should  be  encouraged 
and  insisted  upon.   The  Federal  Power  Commission  must  be  given 
adequate  authority  to  require  more  effective  and  efficient  operation, 
and  I  enthusiastically  endorse  this  approach.   Section  307  would  clarify 
FPC  authority  to  prohibit  unfair  competition — this  is  another  con- 
structive recommendation.   Certainly  the  FPC  must  serve  as  an 
arbitrator  when  utilities  cannot  reach  agreement  and  it  must  ensure 
that  there  is  no  discrimination  against  the  consumers  or  customers 
of  one  utility  as  opposed  to  another. 

We  all  must  hope  there  will  not  be  shortages  of  electric  energy  for 
future  residential,  commercial  and  industrial  requirements.   Realis- 
tically, however,  we  must  have  a  procedure  in  place  to  resolve  problems 
that  might  flow  from  any  shortages.   Already  municipally  and  cooper- 
atively owned  electric  utilities  have  been  put  on  notice  by  a 
privately  owned  utility  that  it  forecasts  inadequate  power  for  its 
own  customers  and  the  municipals  and  coops  may  be  cut  off.   I  dare 
say  no  government — whether  it  be  Federal,  state  or  local — will  permit 
residential  users  to  be  cut  off  simply  because  they  are  served  by 
municipal  or  cooperative  systems,  especially  where  the  historical 
background  demonstrates  that  countless  municipals  and  coops  did  not 
construct  their  own  generating  facilities  at  the  entreaty  and  upon 
assurances  of  their  larger  privately  owned  sister  utilities  that 
they  would  always  be  protected  by  an  assured  supply  of  wholesale 
power.   Inevitably  there  will  be  some  difficult  problems,  but  FPC 
must  be  given  the  authority — and  hopefully  adequate  staff — to  perform 
this  assignment  equitably,  efficiently,  and  expeditiously. 

OFFICE  OF  PUBLIC  COUNSEL 

Creation  of  an  Office  of  Public  Counsel  in  the  FPC  (Section  308)  is 
long  overdue  and  should  be  enacted.   As  a  long-time  supporter  of  a 
Consumer  Protection  Agency,  I  have  no  doubt  that  regulators  will  do 
a  far  better  job  if  there  is  vigorous  advocacy  on  the  part  of  all 
groups  with  an  interest  in  any  particular  FPC  decision.   An  inde- 
pendent advocate  of  consumer  interests—even  recognizing  there  will 
be  some  questions  about  different  and  competing  consumer  groups — can 
make  an  enormous  contribution,  and  I  hope  this  proposal  will  be 
implemented.   Providing  funds  for  outside  groups,  which  is  also  in 
H.R.  12461,  is  an  additional  recommendation  deserving  of  support. 
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I  know  there  are  many  who  believe  a  Public  Counsel  and  public- 
funded  outside  groups  will  simply  proliferate  interveners  and 
additional  parties  and  thereby  lead  to  additional  delay  in  what 
are  already  too  lengthy  proceedings.   My  own  views  are  to  the 
contrary.   I  believe  that  consumer,  environmental,  and  other 
interests  that  are  represented  by  effective  counsel  will  ultimately 
result  in  speedier  hearings  and  a  sense  of  assurance  on  the  part  of 
the  Commission  and  its  staff  that  strong  presentations  will  have 
been  made,  thereby  lessening  their  own  need  to  explore  each  and 
every  point  that  would  otherwise  be  argued  by  skilled  advocates. 

RELIABILITY  STANDARDS 

The  electric  industry  has  done  an  excellent  job  following  the 
massive  New  York-New  England  power  failure  of  1965  and  the  lesser 
Mid  Atlantic  failure  of  1967.   I  think  that  the  FPC  and  state  regu- 
latory bodies  have  demonstrated  a  high  degree  of  cooperation  and, 
although  no  one  can  predict  with  absolute  assurance  that  there  will 
never  be  any  more  failures  of  that  type,  we  must  continue  our  national 
efforts  in  this  direction  and  we  must  worry,  too,  about  adequate 
energy  to  meet  needs.   A  quick  examination  of  Section  309  suggests 
that  the  functions  that  would  be  assigned  to  the  FPC  are  reasonable. 
One  can  predict  that  if  for  any  reason  they  are  not,  this  Subcommittee 
will  hear  about  it. 

FINANCIAL  ASSISTANCE  TO  STATE  REGULATORY  AGENCIES 

I  heartily  endorse  the  provisions  of  Title  IV  that  would  provide 
for  financial  assistance  to  state  regulatory  agencies.   Clearly,  the 
state  agencies  are  not  uniform  in  their  performance,  and  perhaps 
there  is  no  reason  that  they  should  be  peas  out  of  the  same  pod.   It 
is  important,  however,  that  they  have  adequate  funding  and  the  ability 
to  staff  their  agencies  to  meet  the  enormously  complex  and  important 
issues  that  must  be  resolved.   There  may  be  other  ways  that  those 
increased  funds  could  be  made  available,  but  at  least  this  approach 
is  one  that  could  do  the  trick,  and  I  urge  its  enactment. 

COORDINATION  OF  PLANNING  AND  SITING  OF  BULK  POWER  FACILITIES 

Although  I  have  not  made  a  detailed  study  of  the  provisions  of 
Title  V  which  call  for  coordinated  planning  and  siting  of  bulk  power 
facilities,  Title  V  appears  to  include  many  of  the  same  factors  that 
were  encompased  in  legislation  proposed  by  the  FPC  in  1967.   I 
believed  then,  and  I  believe  now,  that  greater  coordination  is  re- 
quired at  the  planning  level  and  in  the  approval  process.   The  life 
of  a  utility  executive  is  a  fairly  complicated  thing  these  days  and 
the  additional  problems  that  are  required  to  be  understood  and  dealt 
with  vastly  add  to  the  difficulty.   There  are  no  perfect  processes 
for  performing  the  necessary  reviews  of  the  multi-faceted  and  even 
conflicting  or  contradictory  considerations  involved  in  construction 
of  major  generating  facilities  and  transmission  lines,  but  the  pro- 
posals contained  in  Title  V  seem  to  me  to  offer  a  useful  contribution 
in  that  direction. 
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CONCLUSION 

There  is  an  awful  lot  in  H.R.  124  61,  and  much  of  it  involves 
controversial  and  complex  matters.   I  hope  the  Subcommittee's 
review  will  assist  in  refining  and  improving  the  bill,  and  that  the 
contributions  of  all  who  have  some  interest  in  the  field  will  make 
the  ultimate  product  more  useful  in  meeting  the  laudable  goals  at 
which  the  bill  is  directed.   Unquestionably,  some  of  these  issues 
are  not  going  to  be  resolved  by  compromise  and  accommodation;  the 
democratic  process  will  have  to  work  its  way  so  the  majority  position 
will  prevail  and  we  all  can  get  on  with  the  business  of  providing 
adequate,  reliable  electric  energy  at  rates  and  on  terms  that  are 
as  fair  to  the  consumer  as  possible. 

Thank  you  for  the  opportunity  to  comment. 
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STATEMENT  OF  ALBERTA  SLAVIN,  PRESIDENT 
UTILITY  CONSUMERS  COUNCIL  OF  MISSOURI,  INC. 

BEFORE  THE  SUBCOMMITTEE  ON  ENERGY  AND  POWER 
AT  HEARINGS  CONCERNING  H.R.  12461,  THE  ELECTRIC  UTILITY 
RATE  REFORM  AND  REGULATORY  IMPROVEMENT  ACT 
TUESDAY,  MARCH  30 

As  an  introduction  to  my  remarks  about  the  "Electric  Rate  Reform  and 
Regulatory  Improvement  Act",  I  would  like  to  provide  the  Committee  with  a  brief 
description  of  my  work  with  the  Utility  Consumers  Council.   As  President  and 
founder  of  UCCM,  I  have  participated  in  many  rate  cases  since  the  inception  of 
our  organization  in  late  1970.   Eight  attorneys,  both  in  practice  and  in  academic 
positions,  volunteer  their  services  to  represent  our  Council  in  proceedings  before 
the  State  Regulatory  Commission.   They  also  represent  our  Council  in  litigation  when 
we  believe  that  the  Commission  has  ruled  unlawfully  and  unjustly.   We  are  liti- 
gating four  rulings  of  the  Commission  at  this  time. 

One  of  our  major  interests  is  utility  rate  reform,  and  we  support  the  need 
for  federal  legislation  in  this  area.   Rate  reform  through  the  state  regulatory 
process  is  exceedingly  slow  and  cumbersome  —  particularly  at  a  time  when  the 
national  need  is  so  critical.   It  is  for  that  reason  that  this  legislation  is  so 
important,  and  it  is  for  that  reason  that  we  would  like  to  see  this  legislation 
drafted  so  that  it  meets  this  pressing  need. 

This  legislation  is  complex  and  makes  a  real  effort  to  address  some  of  the 

problems  of  rate  reform,  but  it  falls  short  of  its  goal.   For  example,  our  Council 

is  involved  in  a  fuel  adjustment  evidentiary  proceeding  right  now.   After  imposing 

the  automatic  fuel  adjustment  clause  to  residential  customers' bills,  the  Commission 

established  a  proceeding  to  see  if  their  own  staff  was  adequately  monitoring  charges. 

i 
In  the  last  sixteen  months,  the  fuel  adjustment  has  risen  at  a  rate  of  one  percent  ^ 

a  day,  and  it  is  clear  to  us  that  the  PSC  staff  monitoring  is  inadequate  to  protect 
consumer  interests.   Yet,  I  also  have  no  doubt  that  *'-.e  Commission  will  rule  to  allow 
utilities  the  automatic  fuel  adjustment  clause.   An  evidentiary  hearing  annually  as  pro- 
vided for  in  this  legislation  will  not  correct  this  problem  —  and  this  is  true  of  a 
cost  of  money  adjustment  clause  or  any  automatic  clause.   In  our  view,  to  aJ 
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utilities  the  automatic  fuel  adjustment  clause,  the  automatic  cost  of  money  adjust- 
ment clause,  or  any  other  automatic  ratemaking  devices  results,  as  a  practical 
matter,  in  the  utilities  being  able  to  control  their  rates  unilaterally  of  regu- 
lation.  As  a  result,  those  regulatory  commissions  which  approve  automatic 
adjustment  clauses  are  abdicating  their  duty  to  protect  the  consumers  of  this 
Nation. 

In  Missouri,  the  PSC  recently  allowed  Union  Electric  to  collect  some  of  the 
costs  of  construction  work  in  progress  from  the  ratepayers.   We  object  to  this 
ruling  and  have  filed  suit  against  the  Commission.   We  are  undertaking  an  initiative 
petition  drive  to  ask  the  voters  to  declare  this  ruling  unlawful  in  the  November 
election.   The  language  of  our  petition  reads: 

Any  charge  made  or  demanded  by  an  electrical  corporation  for  service, 
or  in  connection  therewith,  which  is  based  on  the  costs  of  construction 
in  progress  upon  any  existing  or  new  facility  of  the  electrical  corporation, 
or  any  other  cost  associated  with  owning,  operating,  maintaining,  or 
financing  any  property  before  it  is  fully  operational  and  used  for  service, 
is  unjust  and  unreasonable,  and  is  prohibited. 

While  this  language  is  couched  in  the  language  of  existing  Missouri  law,  it 
is  far  superior  to  the  language  of  this  proposed  legislation  on  page  15. 

C.W.I. P.  is  welfare  for  the  investor-owned  utilities.   If  ratepayers  are 
to  be  forced  to  finance  utility  construction  projects  through  rates,  they  should 
be  issued  stocks  and  bonds  and  earn  dividends  on  their  investment. 

The  PSC  granted  our  repeated  requests  for  a  Union  Electric  cost  of  service 
study  in  June  1974.   We  have  been  involved  in  that  study  along  with  other  inter- 
veners and  the  PSC  since  the  ruling  was  issued.   We  have  no  data  yet  which  is  use- 
ful in  designing  rates,  and  the  Commission  refused  to  make  any  rate  structure 
changes  in  the  December  1975  ruling  of  U.E.'s  rate  case  until  the  results  of  this 
study  were  tabulated. 

This  is  tragic,  for  there  is  already  a  body  of  evidence  that  points  to  the 
need  for  changes  now.   I  raise  this  point,  for  this  legislation  proposes  to  mandate 
a  cost  of  service  .study  by  each  utility  which  will  be  very  costly  and  time  consuming. 
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FEA  has  funded  six  major  cost-of-service  studies,  and  I  am  confident  there  are 
others  which  have  been  mandated  by  various  commissions.   It  would  seem  to  be  far 
more  practical  to  mandate  the  use  of  the  results  of  these  studies  to  serve  as 
guidelines  for  rate  reform.   Although  there  is  an  escape  clause  in  Section  205(c)(2) 
of  this  proposed  legislation,  the  new  Commission  can  expect  to  be  deluged  by 
requests  for  exemption.   I  think,  too,  that  the  Committee  should  recognize  that  a 
true  cost  of  service  study  is  extremely  costly,  and  these  costs  are  passed  along 
to  the  consumers. 

Although  there  are  other  problems  to  be  addressed  in  this  legislation,  I 
would  like  to  conclude  with  a  few  remarks  about  funding  regulatory  commissions. 
I  believe  that  this  would  be  a  misplacement  of  funds.   I  believe  that  the  only  way 
we  can  strengthen  the  regulatory  process  is  to  strengthen  the  adversary  process. 
The  public  is  woefully  underrepresented  in  rate  proceedings.   In  Missouri,  the  PSC 
receives  its  operating  funds  through  a  lug  on  the  utilities  it  regulates.   The 
newly  created  Office  of  Public  Counsel  receives  its  meager  budgetary  support  from 
tax  revenues.   Instead  of  giving  additional  monetary  aid  to  regulatory  commissions, 
this  assistance  should  be  directed  to  offices  of  Public  Counsel  or  to  the  reimburse- 
ment of  attorneys  such  as  ours  who  volunteer  hours  of  their  time  in  state  regulatory 
proceedings. 

I  have  been  unable  in  the  time  allotted  to  prepare  for  this  hearing  to  address 
all  of  the  points  of  this  legislation,  but  I  would  like  to  make  one  final  philosophical 
point.   Utilities  are  involved  in  a  process  of  attempting  to  insulate  themselves  from 
any  risks,  and  they  have  duped  the  commissions  into  believing  they  must  be  free  from 
risk  in  order  to  provide  vitally  needed  electric  capacity.   If  we  are  to  benefit 
from  the  advantages  of  private  ownership  of  utilities,  the  investor-owned  utilities 
must  face  the  risks  of  loss  that  all  businesses  face  in  order  to  assure  efficient 
management.   The  last  thing  this  Nation  needs  is  a  welfare  program  for  unproductive 
utility  managers. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  James  McGirr  Kelly,  and  I  am  the  President  of  the 
National  Association  of  Regulatory  Utility  Commissioners,  commonly 
known  as  the  "NARUC."   I  am  also  a  member  of  the  Pennsylvania 
Public  Utility  Commission  and  have  served  in  such  capacity  since 
May  27,  1967. 

I  am  accompanied  at  the  witness  table  today  by  Paul  Rodgers , 
NARUC  Administrative  Director  and  General  Counsel,  J.  Edward 
Smith,  Jr.,  NARUC  Director  of  Economics ,  and  Albert  J.  Barr,  NARUC 
Director  of  Congressional  Relations. 

The  NARUC  is  a  quasi-governmental  nonprofit  organization 
founded  in  1889.   Within  its  membership  are  the  governmental  agencies 
of  the  fifty  States  and  of  the  District  of  Columbia,  Puerto 
Rico,  and  the  Virgin  Islands  engaged  in  the  regulation  of  utilities 
and  carriers.   Our  chief  objective  is  to  serve  the  public  interest 
by  seeking  to  improve  the  quality  and  effectiveness  of  public  regula- 
tion. 

The  members  of  the  NARUC  appreciate  your  invitation  to  make 
their  views  known  on  H.R.  12461,  a  bill  proposing  the  Electric  Utility 
Rate  Reform  and  Regulatory  Improvement  Act,  and  H.R.  2633,  a  bill  pro- 
posing the  Energy  Independence  Act  of  1975.   We  understand  the  interest 
which  many  members  of  Congress  have  in  the  subject  of  reforming  the 
electric  utility  rate  making  process.   During  the  last  several  years 
the  Nation  has  become  increasingly  distressed  over  the  continual 
rise  of  electric  utility  rates,  the  regulatory  processes  by  which 
rates  are  set,  and  the  possible  overbuilding  of  capacity.   The 
bills  under  discussion  today  attempt  to  deal  with  these  problems. 
Escalating  Plant  and  Fuel  Costs--The  Basic  Problem 

Unfortunately,  the  bills  ignore  rapidly  escalating  plant  and 
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equipment  costs  and  rising  fuel  costs  which  are  the  two  most  pressing 
problems  confronting  the  electric  utility  industry  and  which  are 
causing  substantial  price  increases  to  consumers.  H.R.  12461  focuses 
too  heavily  on  load  management.   Through  the  pioneering  efforts  of 
the  State  commissions,  load  management  is  a  problem  already  under 
substantial  analysis  and  is  likely  to  be  implemented  where  appropriate 
in  the  near  future.   The  State  commissions  have  again  demonstrated 
their  ability  to  address  a  difficult  and  challenging  issue.   Operating 
at  the  grass  roots  and  possessing  skilled  and  experienced 
staffs,  the  State  commissions  are  opposed  to  Federal  preemption  and 
usurpation  of  their  regulatory  powers.   We  have  the  ability  to  do  the 
job  of  regulation  and  do  not  need  additional  laws  and  an  increased 
and  centralized  bureaucracy  imposed  upon  us. 

Since  we  fully  understand  and  share  the  national  concern  about 
the  electric  utility  industry  and  its  problems,  I  would  like  to  make 
some  positive,  and  hopefully  useful,  proposals  today.   Therefore, 
before  I  examine  in  detail  some  of  the  more  objectionable  aspects 
of  the  proposed  legislation,  I  would  like  to  address  our  two  most 
pressing  problems:   fuel  costs  and  capacity  costs.   Unlike  load 
management,  these  are  not  problems  easily  amenable  to  solution  at 
the  State  level.   Rather,  the  Energy  Research  and  Development  Admin- 
istration (ERDA),  the  Nuclear  Regulatory  Commission  (NRC)  and  the 
Federal  Energy  Administration  (FEA)  can  play  a  major  role  in  ad- 
dressing these  problems  which  transcend  State  boundaries. 

A  major  contributor  to  rising  electric  rates  has  been  the 
rapidly  escalating  cost  of  fuel.   Although  there  is  little  that  can 
be  done  about  the  immediate  level  of  fuel  costs,  there  is  a  lot 
that  can  be  done  in  the  next  few  years  that  will  greatly  benefit 
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the  consumer.   Our  two  most  plentiful  sources  of  energy  are  coal 
and  uranium.   We  need  improved  processes  to  permit  the  safe  and 
environmentally  acceptable  use  of  these  fuels.   For  coal  this  means 
improved  pollution  technologies  and  processes  to  convert  coal  to 
environmentally  acceptable  fuels  suitable  for  use  in  a  power  plant. 
For  uranium  this  means  research  which  will  increase  the  reliability, 
efficiency,  and  public  acceptance  of  the  plants.   The  type  of  re- 
search I  am  outlining  is  not  exotic,  basic,  long  range  research. 
It  is  applied  engineering  aimed  at  the  reduction  of  cost  and  the 
improvement  of  reliability  as  rapidly  as  possible—hopefully  within 
the  next  one  to  five  years.   This  will  help  greatly  in  getting  fuel 
costs  under  control. 

The  second  major  factor  behind  skyrocketting  utility  bills 
has  been  the  rapidly  rising  cost  of  plant  and  equipment.   The  pro- 
posed legislation  is  oriented  towards  assuring  that  excess  capacity 
is  not  built.   This  would  appear  to  be  a  problem  at  the  present 
time.   However,  I  respectfully  suggest  that  the  problems  of  excess 
capacity  will  not  be  with  us  much  longer.   In  order  to  achieve 
energy  self-sufficiency  we  are  going  to  have  to  rely  increasingly 
on  uranium  and  coal.   These  fuels  are  burned  in  power  plants.   The 
problem  is  not  going  to  be  excess  capacity:   it  will  continue  to  be 
the  high  plant,  equipment  and  construction  costs  involved  in  in- 
creasing our  electric  supply.   Applied  engineering  on  how  to  get 
the  cost  per  kilowatt  hour  of  installed  generating  capacity  down 
would  be  of  tremendous  and  immediate  benefit  to  the  consumer.   This 
is  an  area  in  which  Federal  and  State  joint  action  could  have  an 
effective  input  in  protecting  the  consumer. 
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Title  II — Utility  Rate  Reform 

Turning  now  to  H.R.  12461,  I  would  like  to  discuss  in  detail  some 
of  the  more  objectionable  parts  of  it.   Title  II  of  the  proposed 
legislation  would  mandate  uniform  Federal  standards  on  regulatory 
procedures.   This  is  entirely  inappropriate.   Electricity  is  not 
produced  under  uniform  conditions  throughout  the  country.   State 
commissions  and  legislatures  are  best  able  to  take  all  factors  into 
account  in  establishing  appropriate  regulatory  procedures.   Many  of 
the  standards  advocated  in  Section  20  3  are  already  common  practice. 
However,  I  can  see  little  to  be  gained  from  mandating  the  procedures 
in  Federal  legislation.   Each  State  is  best  able  to  handle  its  own 
problems  and  frequently  needs  flexibility  in  tailoring  general 
regulatory  procedures  to  specific  State  use. 

A  particularly  objectionable  part  of  Section  203  is  the  pro- 
posed lifeline  rate. —Problems  of  determining  the  appropriate  sub- 
sistance  amount  of  electricity,  the  incidence  of  the  benefits  and 
costs  on  the  consumer,  and  the  efficiency  and  suitability  of  the 
procedure  still  remain  to  be  resolved.   Furthermore,  the  answers 
are  likely  to  vary  from  State  to  State.   I  am  not  endorsing  or  con- 
demning lifeline  rates.   What  I  wish  to  indicate  is  that  the  state 
of  knowledge  about  the  incidence  of  such  rates  is  not  yet  fully 
developed,  that  such  rates  are  experimental,  and  that  a  uniform 
approach—which  does  not  permit  complete  flexibility  at  the  State 
level--is  inappropriate. 

The  restriction  of  the  automatic  adjustment  clauses  to  the 

.   1/ 
automatic  pass-through  of  85  percent  of  cost  increases  is  also  unwise. 

In  some  cases  85%  will  be  too  much,  and  in  other  cases,  it  will  be 

1/  Sec.  203(a)(3),  pp.  11-12. 

2/  Sec.  203(b)(2)-(4),  pp.  14-15. 
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too  Little.   We  are  a  diverse  country,  and  each  commission  should 
have  whatever  flexibility  the  people  of  the  State  believe  is  ap- 
propriate.  The  same  argument  applies  to  the  Construction  work  in 

3/ 

progress  issue.— 

Section  204  mandates  the  use  of  load  management  techniques, 
including  peak  load  pricing,  long  run  incremental  cost  pricing,  and 
the  installation  of  appropriate  hardware.   Rates  designed  on  the 
traditional  declining  block  rate  model  served  the  industry  and  the 
public  interest  well  in  periods  of  moderate  inflation  where  increases 
in  the  level  of  costs  were  more  than  offset  by  technological  progress 
and  the  attainment  of  economies  of  scale.   In  recent  years,  the 
economics  of  the  industry  have  changed.   The  incremental  cost  of  pro- 
ducing the  next  unit  of  electricity   is  higher  than  existing  costs. 
Furthermore,  every  additional  unit  of  electric  output  produced  in- 
creases in  the  overall  cost.   Costs  continue  to  rise  not  only  due  to 
increases  in  labor  and  materials  but  also  due  to  the  construction 
of  new  facilities  to  serve  the  rising  public  demand  for  electric 
energy.   For  this  reason,  the  age  of  promotional  rates  is  over. 

Starting  with  the  now  famous  Madison  Gas  and  Electric  Case, 
the  subjects  of  optimal  electric  rate  structures  and  load  manage- 
ment techniques  have  undergone  widespread  scrutiny  by  the  State 

4/ 
commissions.-  At  the  initiation  of  the  State  commissions,  generic 

rate  proceedings  involving  the  study  of  peak-load  pricing  techniques, 
are  underway  in  several  States  including  Florida,  Maryland,  Mass- 
achusetts, New  York,  North  Carolina  and  Wisconsin.   These  proceedings 
involve  all  interested  parties  including  representatives  of  electric 
utilities,  major  customer  classes  (residential,  commercial  and 
3/  Sec.  203(c),  pp.  15-16. 

^/Application  of  Madison  Gas  and  Electric  Company  for  authority  to 
Increase  Its  Electric  and  Gas  Rates,  2-U-7423,  Wisconsin  Public 
Service  Commission,  August  8,  1974,  5  PUR  4th  pp.  28-61 
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industrial),  and  Federal  agencies.   Testimony  is  being  given  on  be- 
half of  the  intervening  parties  by  expert  witnesses  in  the  fields  of 
economics,  finance,  engineering,  energy  and  environment.   The  pur- 
pose of  these  hearings  is  to  identify  the  many  complex  issues  in- 
volved, so  that  the  economic  feasibility  of  a  peak-load  pricing 
technique  can  be  determined. 

The  NARUC  assembled  in  its  86th  Annual  Convention 
in  San  Diego  on  December  5,  1974,  adopted  a  resolution  requesting 
the  Electric  Power  Research  Institute  (EPRI)  and  the  Edison  Electric 
Institute  (EEI)  to  perform  a  study  involving  an  analysis  of  time- 
of-day  metering  and  load  growth  management .1/ The  research  study  is 
now  underway  by  EPRI  and  EEI  with  the  cooperation  and 
participation  of  the  NARUC  and  is  designed  to  aid  the  State  regu- 
latory commissions  in  meeting  their  needs  for  research,  data 
collection,  and  analysis  pertaining  to  rate  design.   The  study 
is  analyzing  information  on  the  potential  of  time-of-day  pricing 
and  appropriate  rate  structures  including  a  study  of  the 
technology  and  cost  of  time-of-day  metering  and  electronic  methods 
of  controlling  peak  period  usage  of  electricity,  and  a  study  of 
the  feasibility  and  cost  of  shifting  various  types  of  usage  from 
on-peak  to  off-peak  periods.   Analysis  also  includes  the  assignment 
of  the  possibility  of  basing  individual  rates  on  incremental  rather 
than  historical  costs  within  the  framework  of  traditional  aggregate 
revenue  requirements  as  determined  by  the  various  regulatory 
authorities . 

The  State  regulatory  commissions  have  also  acted  in  cooperation 

with  the  Federal  Energy  Administration  (FEA)  and  various  electric 
5/  Convention  Proceedings,  pp.  211-212. 
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utility  companies  to  initiate  a  program  of  field  demonstration  pro- 
jects involving  peak-load  pricing,  load-control  technology,  and 
end-use  conservation  activities.   For  example,  the  Vermont  Public 
Service  Board  and  Green  Mountain  Power  Company  have  a  project  underway 
to  assess  general  customer  acceptance  and  the  load-and-financial- 
management  effectiveness  of  a  broad  range  of  rate  designs.   Pre- 
liminary results  of  this  analysis  are  expected  to  be  available 
in  the  near  future. 

In  addition  to  the  program  under  way  in  Vermont,  there  are 
currently  nine  other  research  projects  in  various  stages  of  opera- 
tion throughout  the  country.   These  projects  are  being  performed 
with  the  cooperation  and  full  participation  of  local  utility  com- 
panies and  State  commissions.   These  nine  projects  involve  regulatory 
commissions  in  Arizona,  Arkansas,  Connecticut,  Los  Angeles,  Michigan, 
New  Jersey,  New  York,  Ohio  and  Wisconsin.   Areas  of  study  include 
time-of-day  pricing,  long-run  incremental  cost  pricing,  future 
embedded  costs,  storage  heaters,  interruptible  rates,  increased 
summer/winter  price  differentials,  metering  technology  and  load 
management.   The  FEA  has  obtained  additional  funds  for  this 
purpose  and  is  presently  adding  a  number  of  research  projects 
to  those  already  implemented. 

Manifestly,  the  State  regulatory  commissions  have  been  active 
in  exploring  innovative  and  potentially  more  efficient  regulatory 
practices.   Indeed,  the  State  regulatory  agencies  have  been  and 
continue  to  be  major  participants  in  all  areas  of  regulatory  in- 
novation.  There  are  many  complex  issues  involved  in  the  analysis 
of  peak-load  pricing  and  load-management  research,  and  the  issues 
must  be  thoroughly  analyzed  before  a  system  of  peak-load  pricing 
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is  initiated.   To  require  such  a  pricing  system  before  all  relevant 
studies  are  completed  and  data  analyzed  and  to  mandate  a  universal 
approach  when  regional  differences  exist  would  at  best  be  premature 
and  at  worst  have  unsettling  and  undesirable  effects  on  local  utility 
companies  and  their  customers. 

The  State  commissions  have  demonstrated  their  ability  to 
handle  the  problems  associated  with  load  management.   The  pro- 
visions of  Section  204  and  the  Office  of  Electric  Utility 
Ratemaking  Assistance  proposed  in  Section  207  are  unnecessary  and 
would  only  create  another  layer  of  Federal  regulation  and  employment. 

Section  208  provides  for  compensation  to  consumers  for 
reasonable  legal  expenses  incurred  in  regulatory  proceedings. 
Presently  some  States  have  an  office  of  consumer  affairs  to  repre- 
sent residential  customers  in  regulatory  proceedings,  while  in 
others  the  commission  staff  makes  an  analysis  of  each  rate  case. 
I  believe  that  each  State  should  be  free  to  determine  what  type  of 
consumer  representation  is  most  appropriate. 

Title  III — Economic  Regulation  of 
Bulk  Power  Supply 

Turning  to  Title  III  of  H.R.  12461,  we  believe  the  implementa- 
tion of  its  provisions  at  this  time  would  be  premature.   When 
taken  collectively,  most  of  the  recommendations  of  Title 
III  would  provide  for  a  substantial  restructuring  of  the  industry. 
It  is  clear  from  Sections  301,  302,  303  and  307  that  the 
concept  of  competitive  power  generation  with  the  public  utilities 
acting  as  common  carriers  and  distributors  of  electricity  is  under 
consideration.   I  am  aware  that  a  restructuring  of  the  industry  is 
viewed  as  desirable  by  many  people  in  order  to  promote  competition, 
efficiency,  and  low  rates.   However,  substantial  studies  and  care- 
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ful  consideration  of  any  proposals  should  precede  their  implementa- 
tion.  Therefore,  I  suggest  that  if  the  studies  outlined  in  Section 
310  should  be  commissioned  then  the  work  should  proceed  with  the 
assistance  and  consultation  of  the  State  commissions,  the  NARUC, 
the  electric  utility  industry  and  interested  consumers.   I  believe 
that  the  State  commissions  can  make  a  useful  input  in  considering 
these  subjects.   As  one  example  I  would  like  to  briefly  mention  the 
use  of  efficiency  comparisons  of  electric  utilities  which  is 
referred  to  in  Section  310(a)(6). 

In  August  of  19  75  the  New  York  Commission  sponsored  a  two 
day  conference  on  this  subject  and  has  taken  the  lead  in  developing 
information  on  the  subject.   In  September  1975,  the  NARUC  released 
a  study  entitled  The  Measurement  of  Electric  Utility  Efficiency. 
This  study  discussed  various  possible  methodologies  for  the  measure- 
ment of  utility  efficiency  and  presented  a  method  for  the  analysis 
of  deviant  cost  performance.   A  revision  and  updating  of  the  study 
is  presently  under  way,  and  we  have  requested  the  Federal  Power 
Commission  to  assist  us  in  performing  some  of  the  data  analysis. 
The  NARUC  Executive  Committee  at  its  Winter  Meeting  held  February 
25-26,  1976,  established  an  Ad  Hoc  Committee  on  Utility  Efficiency. 
The  State  commissions  have  again  demonstrated  their  willingness 
and  ability  to  address  a  difficult  and  important  issue.   I  hope 
that  the  State  commissions  will  be  fully  consulted  should  any  studies 
of  the  industry's  structure  be  undertaken. 

Section  309  unnecessarily  duplicates  State   regulatory  authority, 
State  commissions  have  the  authority,  after  due  process,  to  in- 
struct their  utilities  to  attain  an  appropriate  degree  of  reliability, 
The  major  electric  utility  reliability  problem  is  presently  found 
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among  nuclear  power  plants,  and  the  problem  is  caused  not  by  a 

lack  of  regulatory  authority  but  by  many  problems  in  the  present 

engineering  technology.   This  lack  of  reliability  appears  to  be 

largely  due  to  the  evolving  nature  of  the  technology.   We  believe 

that  this  question  of  nuclear  reliability  should  be  examined  by 

ERDA  and  the  NRC  on  an  intensive  and  immediate  basis.   Additional 

legislation,  however,  is  not  needed. 

Title  IV — Financial  Assistance  to 
State  Regulatory  Authorities 

The  NARUC  is  opposed  to  Title  IVof  H.R.  12461  which  proposes 
financial  assistance  to  State  regulatory  authorities  through  the  annual 
Congressional  appropriation  process.   At  its  87th  Annual  Convention 
on  November  6,  19  75,  the  NARUC  voted  against  supporting  such  a 
provision  in  the  form  of  S.  2033,  a  bill  proposing  the  Utilities 
Regulatory  Improvement  Act  of  197  5. 

We  believe  that  the  primary  responsibility  for  providing  the 
necessary  funds  to  support  adequate  regulation  in  a  State  rests 
with  the  people  of  that  State.   In  general,  State  commission  staffs 
are  increasing  significantly  at  the  present  time  to  meet  the  demands 
imposed  by  a  more  difficult  regulatory  environment. 

Many  States  have  long  paid  the  price  for  adequate  regulatory 
staffs.   Some  have  not.   Title  IV  in  effect  would  use  tax  monies 
collected  from  all  the  States  to  subsidize  the  costs  of  staffs 
in  some  States  which  have  not  yet  developed  adequate  staffs  for 
various  reasons. 

We  do  not  believe  such  a  conscription  of  taxpayer  funds  is 
fair. 
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Title  V — Coordination  of  Planning  and 
Siting  of  Bulk  Power  Facilities 

The  NARUC  has  no  objection  to  the  enactment  of  Title  V  of  H.R. 
12^61  concerning  long-range  coordinated  area  planning  and  siting  of  bulk 
power  facilities.   We  interpret  Section  50  2  as  merely  streamlining 
the  Federal  regulatory  siting  process  as  authorized  by  existing  law 
with  no  reduction  in  present  State  authority  in  this  area. 

H.R.  2633 

Turning  to  H.R.  2633,  the  NARUC  is  most  concerned  with  Title 
VII,  proposing  the  Utilities  Act  of  19753  and  Title  VIII,  proposing 
the  Energy  Facilities  Planning  and  Development  Act  of  1975. 

The  NARUC  Executive  Committee  on  February  27,  1975,  adopted 
a  resolution  opposing  the  enactment  of  Title  VII  on  the  same 
rationale  that  we  oppose  Title  II  of  H.R.  12461--the  serious  re- 
duction of  flexibility  in  the  State  regulatory  process  which  is 
sorely  needed  to  respond  to  the  diverse  conditions  .z.'      Moreover, 
the  resolution  pointed  out  that  Title  V7I  would  "raise  electric 
utility  rates  by  approximately  20%, and  this  is  far  in  excess  of 
any  reasonable  increase  needed  to  maintain  a  viable  industry." 
This  20%  would  be  in  addition  to  the  increases  brought  about  by 
normal  inflationary  pressures. 

The  NARUC,  speaking  through:   Ralph  H.  Wickberg,  NARUC  Presi- 
dent and  Commissioner  of  the  Idaho  Public  Utilities  Commission; 
Peter  A.  Bradford,  Chairman  of  the  Maine  Public  Utilities  Commis- 
sion; Commissioner  Louis  J.  Carter  of  the  Pennsylvania  Public 
Utility  Commission;  Richard  D.  Cudahy,  Chairman  of  the  Wisconsin 
Public  Service  Commission;  and  Commissioner  Jim  Zeigler  of  the 


6/  Reported  NARUC  Bulletin  No.  11-1975,  p.  26, 
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Alabama  Public  Service  Commission;  on  April  17,  1975,  testified  in 
opposition  to  Title  VII  of  S.  594,  a  duplicate  of  H.R.  2633,  before 
the  Senate  Committee  on  Government  Operations.   We  respectfully 
request  that  oui  testimony  there  presented  be  incorporated  by 
reference  in  the  record  of  these  hearings. U 

The  NARUC  is  apposed  to  Title  VIII  of  H.R.  2633  because  of 
its  features  preempting  State  regulation.  Accordingly,  in  this 
area  we  prefer  Section  502  of  H.R.  12461. 

Conclusion 

In  conclusion,  Mr.  Chairman  and  members  of  the  Subcommittee, 
I  would  urge  that  H.R.  12461  be  substantially  redrafted  to  address 
the  causes  of  rising  electric  utility  rates:  the  high  cost  of 
energy  and  rising  costs  of  new  capacity.   ERDA  should  be  directed 
to  conduct  applied  engineering  studies  on  the  use  of  coal,  the 
improvement  of  existing  nuclear  technology,  and  the  rising  costs 
of  new  plant  and  equipment.   We  need  a  substantial  amount  of  applied 
engineering  with  a  short  term  payoff. 

As  you  can  see  from  our  testimony,  we  are  most  opposed  to 
Title  II  which,  if  enacted,  would  "strait jacket"  the  State  regulatory 
process  by  a  uniform  Federal  mandate  which  would  stifle  further 
innovation  and  experimentation.   Such  innovation  and  experimentation 
is  vital  to  the  strength  of  the  public  regulatory  process  and  is 
needed  now  more  than  at  any  other  time  in  our  history. 

Forty-four  years  ago,  then  Supreme  Court  Justice  Brandeis 
commented  while  dissenting  in  a  case  that: 


77   The  testimony  is  reported  in  The  Utilities  Act  of  1975 ,  Hearings 
Before  the  Subcommittee  on  Intergovernmental  Relations  and  the 
Subcommittee  on  Reports,  Accounting  and  Management  of  the  Committee 
on  Government  Operations,  United  States  Senate,  Ninety-Fourth 
Congress,  First  Session,  on  S.  594,  To  Increase  Domestic  Energy 
Supplies  and  Availability;  To  Restrain  Energy  Demand;  and  To 
Prepare  For  Energy  Emergencies,  and  For  Other  Purposes,  Title 
VII,  April  14,  15,  and  17,  1975,  pages  321-351;  and  NARUC 
Bulletin  No.  16-1975,  paces  10-26. 
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"To  stay  experimentation  in  things  social  and -economic  is 
a  grave  responsibility.   Denial  of  the  right  to  experiment  may  be 
fraught  with  serious  consequences  to  the  Nation.   It  is  one  of  the 
happy  incidents  of  the  Federal  system  that  a  single  courageous 
State  may,  if  its  citizens  choose,  serve  as  a  laboratory;  and  try 
novel  social  and  economic  experiments  without  risk  to  the  rest  of 
the  country .  ".§/ 

Like  Justice  Brandeis,  we  believe  that  one  of  the  major 
strengths  of  State  regulation  is  the  decentralized  decision-making 
process.   If  one  State  makes  a  mistake,  the  ethers  do  not  suffer, 
if  one  State  succeeds,  others  may  emulate  its  success.   If  the 
Federal  Government  regiments  local  electric  rate  making,  experi- 
mentation and  the  ability  to  compare  the  results  of  different 
experiments  will  be  seriously  retarded. 

Thank  you  for  your  attention. 


8/  New  State  Ice  Co.  v.  Liebmann  (1932)  285  U.S.  262,  311,  76 
L.  Ed.  747,  771. 


47 

STATEMENT  OF 

Peter  A,  Bradford 

COMMISSIONER/  PAINE  PUBLIC  UTILITIES  COMMISSION 

TO  THE 
SUBCOMMITTEE  ON  ENERGY  AND  POWER 
OF  THE 

HOUSE  COIMITTEE  ON  INTERSTATE  AID  FOREIGN  CO; IERCE 

ON 

H,R,  12461 


FKrch  30/  1976 


48 

AS  ONE  WO  HAS  HAD  REliJCTMLY  TO  DISAGREE  WITH  ALMOST  EVERY 
SUBSTANTIVE  ENERGY  INITIATIVE  TO  COME  FROM  WASHINGTON  IN  THE  LAST  DECADE, 
I  FIND  REAL  PLEASURE  IN  BEING  ABLE  STRONGLY  TO  SUPPORT  I'M  I  TAKE  TO 
BE  THE  EASIC  PURPOSE  OF  H.R.  12461  -  that  IS  T1!E  SAFEGUARDING  OF  OUR 
NATIONAL  SECURITY  THROUGH  THE  INCREASE]]  EFFICIENCY  OF  OUR  SYSTEM  OF 
GENERATING  AND  DELIVERING  ELECTRICITY. 

THE  SECTIONS  OF  THIS  BILL  THAT  MANDATE  MARGINAL  COST  PRICING,  LOAD 
MANAGEf'eiT,  AN  END  TO  INEFFICIENT  SUBSIDIES  TO  ATTRACT  CONSUMING 
INDUSTRIES,  AfD  STATE  REGULATION  BETTER  A£LE  TO  ANALYZE  AND  IMPLHfNT 
THE  ECONOMIC  AMD  TECHNOLOGICAL  INNOVATIONS  ESSBITIAL  TO  THESE  MEASURES 
ARE  SECTIONS  THAT  ASSERT  A  LEGITIMATELY  OVERRIDING  FEDERAL  INTEREST. 

TIE  IMPORTANCE  OF  THESE  GOALS  AND  THE  INABILITY  OF  THE  STATES 
ACTING  SEPARATELY  TO  ACHIEVE  TTIEJ1  ARE  A  LEGITIMATE  REASON  TO  DISREGARD 
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THE  NORMAL  ADVANTAGES  £^£!IISSOF  LODGING  DECISIONMAKING  AS 
CLDSE  TO  THE  CITIZENS  AFFECTED  AS  POSSIBLE, 

UNFORTUNATELY,  AS  WITH  SO  fWlY  MEASURE  INITIALLY  ADDRESSED  TO  THE 
NATIONAL -SECURITY,  PARTS  OF  THIS  BILL  GO  TOO  FAR. 

I  DO  NOT  FOR  A  MINUTE  SUGGEST  TOT  LIFELINE,  LIMITED  FUEL  ADJUSTMENT 
CLAUSES,  OR  AN  ETiD  TO  fCST  UTILITY  ADVERTISERS  ARE  MEASURES  THAT  VRAP 
THE  FLAG  AROUND  PERSONAL  OR  CORPORATE  GREED  IN  THE  NVMER  OF  THE  OLD  OIL 
IMPORT  QUOTA  SYSTEM,  THE  NIXON  DOCTRINE  OF  EXECUTIVE  PRIVILEGE,  OR,  FOR 
THAT  MATTER,  THE  FORD  ADMINISTRATION'S  PROPOSALS  TO  REFORM  STATE  UTILITY 
REGULATION, 

NEVERTHELESS,  THE  FAILURE  OF  LOGIC  IS  THE  SATE  IN  THAT  THE  NATIONAL 
SECURITY  RATIONALE  IS  BEING  STRETCHED  TO  COVER  INSURES  THAT  IT  CANNOT 
PROPERLY  ECOfFASS. 
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AS  I  WILL  DISCUSS  LATER,  THE  RESULT  CAM  ONLY  BE  CUMBERSOME- 
INEFFICIENT,  STIFLING  OF  STATE  INITIATIVE,  COURT  CLOGGING,  AND 
ULTIMATELY  UNFJFORCEABLE. 

AS  I  HAVE  SUGGESTED,  THE  DIFFERENCE  BETWEEN  THOSE  ASPECTS  OF 
H.R.  J2461  WHICH  ARE  SOUND  AND  DESIRABLE  AND  THOSE  HC5E  DELETION  I 
WOULD  URGE  HINGES  ON  MY  CONCEPT  OF  A  SENSIBLE  DIVISION  CF  STATE  AND 
FEDEM.  RESPONSIBILITIES. 

MANY  OF  HE  SPECIFIC  MEASURES  THAT  I  WILL  URGE  YOU  TO  DELETE  FROM 
H.R.  12461  ARE  MEASURES'  THAT  I  HAVE  SUPPORTED  OR  WOULD  SUPPORT  IF  THEY 
CAME  BEFORE  ME  AT  A  STATE  HEARING. 

THEY  ARE,  HOWEVER.  MEASURES  ON  WHICH  NO  STATE  CONSENSUS  EXISTS  CT 
FOR  WHICH  THERE  IS  NO  OVERRIDING  NATIONAL  INTEREST  TO  JUSTIFY  PREHFTIVE 
FEDERAL  ACTION. 
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UNDER  THESE  CIR011STANCES,  THE  /WANTAGES  SEEM  TO  ft  TO  LIE  WITH 
USING  THE  STATES  AS  LABORATORIES  IN  WHICH  DIFFERENT  OPTIONS,  INCLUDING 
OPTIONS  CONTRARY  EVEN  TO  THE  MINIMI  REQUIREJINTS  OF  H.R.  BEL  CAN 
BE  TESTED  AflD  REFINED. 

THE  STATE  REGULATORY  AGENCIES  FORM  AN  INCREASINGLY  VITAL  COTHJNITY 
AND  ONE  IN  WHICH  A  GOOD  DEAL  OF  CROSS-POLLINATION  OCCURS, 

YOU  WILL  BE  HEARING  FROM  ENOUGH  OF  ITS  LEADING  MEMBERS  AT  YOUR 
HEARINGS  OVER  THE  NEXT  TO  WEEKS  THAT  I  HOPE  YOU  WILL  COIE  TO  SHARE  MY 
FEELING  THAT  THEIRS  AND  NOT  YOURS  ARE  THE  HANDS  BEST  SUITED  TO  SHAPE 
APPROACHES  TO  THE  MANY  UTILITY  REGULATORY  ISSUES  ON  WHICH  WD  OVERRIDING 
NED  FOR  FEDERAL  ACTION  EXISTS.  THESE  ARE  IDT  ISSUES  LIKE  CIVIL  RIGHTS 
OR  REAPPCRTIOIierr,  IN  WHICH  THOSE  WHOM  YOU  PERCEIVE  TO  BE  DISADVANTAGED 
ARE  EFFECTIVELY  PRECLUDED  FROM  VOTING  AHAY  THE  SOURCES  OF  THEIR  DISCONTENT, 
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STATE  REGULATION  MS  A  MAJOR  ISSUE  IN  TO  NEW  ENGLAND  GUBERNATIONAL 
ELECTIONS  IN  1974,  AND  THE  MASSACHUSETTS  AMD  CONNECTICUT  STATE  CGTiISSICiS 
ARE  CaPLETELY  REVATPED  AS  A  RESULT.    TESE  AND  OTHER  STRENGTHENED 
CO/MISSIONS  ARE VIRESTLHJG WITH  THE  TATTERS  ENCOMPASSED  BY  H.R.  12461, 
AS  ARE  MW  STATE  LEGISLATURES,    THIS  IS  A  DIVERSIFIED,  CREATIVE,  AND 
RESPONSIBLE  PROCESS,  AM  ONE  WHICH  THE  FEDERAL  GOVERNMENT  SHOULD  NOT 
TAMPER  WITH  UNLESS  IT  HAS  TO. 


LH  VE  RETURN  NOW  TO  THE  REASONS  WW  I  THINK  THE  ESSENCE  OF 
H.R.  12161,  THAT  IS  THE  PROVISIONS  REQUIRING  MARGINAL  COST  PRICING 
AND  LOAD  MANAGEMENT,  IS  CONSTRUCTIVE  AID  ECESSARY. 

7TERE  AE  THRE  REASONS  WHY  I  FEEL  THIS  WAY. 

FIRST,  THEE  IS  A  CEAR  NATIONAL  SECURITY  INTEREST  IN  MAKING  THE 
MOST  EFFICIENT  POSSIBLE  USE  OF  OUR  ENEGY  AIJD  CAPITAL  ESOURCES. 
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OUR  ENERGY  DILEJiWS  ALL  REDUCE  THETBELVES  TO  STRETCHING  THE  ENERGY 
FACILITIES  AID  RESOURCES  THAT  THE  UNITED  STATES  CONTROLS  FURTHER  III 
TERMS  BOTH  OF  OUTPUT  AID  OF  TIME. 

ACCURATE  PRICING  WILL  ENABLE  US  TO  PRODUCE  MORE  KILOWATT  HOURS 
FROM  FEWER  POWER  PLANTS  Hillf  TENDING  TO  DISTRIBUTE  CONSUIPTION  MORE 
mm  BASE  LOAD  PLANTS  RATHER  THAN  EXPENSIVE  (AND  OFTEN  OIL  CONSUMING) 
PEAKING  UNITS. 

I  WILL  LEAVE  TO  SUBSEQUENT  WITNESSES  WITH  EETTER  TECHNICAL  AND 
ECONOMIC  QUALIFICATIONS  THE  TASK  OF  EXPLAINING  THE  DETAILED  RELATIONSHIP 
BETWEEN  MARGINAL  COST  PRICING,  LOAD  FANAGEJBIT,  AND  OPTIONAL  RESOURCE 
ALLOCATION.  FOR  PRESBfT  PURPOSES,  LET  ME  JUST  SAY  THAT  I  AM  CONVINCED 
THAT  THE  RELATIONSHIP  DOES  EXIST  AID  THAT  IT  GIVES  US  CONSIDERABLE  PRESENT 
FLEXIBILITY  TO  AVERT  EITHER  POWER  SHORTAGES  OR  THE  CONSTRUCTION  AND 
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OPERATION  Or  EXPENSIVE  PEAKING  UNITS  BY  SHIFTING  DEMAND  PATTERNS  ftttY 
FROM  SEASONAL  AThD  DAILY  PEAKS. 

SECOND,  IT  IS  POSSIBLE  TO  ESTABLISH  AT  LEAST  A  GENERAL  FEDERAL 
GUIDELINE  TO  VHICH  STATES  MULD  SEK  TO  COfFDRH  THEMSELVES  AND  THERE 
IS  NO  LIKELY  I'iAY,  ABSENT  SUCH  A  GUIDELINE,  THAT  THE  NATIONAL  SECURITY 
OBJECTIVES  DISCUSSED  ABOVE  CAN  BE  ATTAINED.    GIVEN  THE  INTERCONNECTED 
NATURE  OF  OUR  MULTI-STATE  GENERATION  AND  TRANSMISSION  SYSTEMS,  IT  IS 
ESSENTIAL  TO  THE  FULL  REALIZATION  OF  THE  POTENTIAL  EFFICIENCIES  THAT  THE 
IWBBfr  TO  MARGINAL  COST  PRICING  TAKE  PLACE  MORE  OR  LESS  UNIFORMLY 
IN  BOTH  HORIZONTAL  AND  VERTICAL  JURISDICTIONS.    BY  MtTmEAN^THAT 
THE  NEW  BRAND  PO/JER  POOL  HILL  NOT  ACHIEVE  MAXIflJM  EFFICIENCY  IF  ONLY 
HALF  OF  TTIE  SIX  STATES  RESORT  TO  MARGINAL  COST  PRICING,  AM),  BY  THE  SA*E 
TOKEN  RETAIL  RATES  EASED  ON  MARGINAL  COST  PRINCIPLES  KILL  HAVE  ONLY 
A  MJIED  EFFECT  IF  TIE  WHOLESALE  RATES  CONTINUE  TO  BE  GOVERNED  BY  EMBEDDED 


55 

COST  PRINCIPLES. 

THE  LEGISLATION  AFFORDS  CONSIDEPAEUE  FLEXIBILITY  AS  TO  SPECIFIC 
TECHNIQUES,  DOTH  OF  COST  f lEASURB'BiT  AMD  OF  LOAD  rWIAGEJHti",  gg  THE 
BASIC  BID  OF  PRICING  UTILITY  SERVICES  TO  MEET  COSTS  IS  MOT  SUBJECT  TO 
SERIOUS  DISINTERESTED  DISPUTE. 

THIRD,  AN  INDICATION  OF  A  FIRM  FEDERAL  CQffilTr-EJT  IS  AS  NECESSARY  IN 
THIS  FIELD  AS  IT  HAS  BEEN  IN  ENVIRONIENTAL  LEGISLATION  JO  AVOID  A  LOWEST 
OOfflON  DBttllNATOR  TENDENCY  fflDNG  THE  STATES. 

PROGRESS  IN  RATE  REDESIGN  HAS  DEFINITELY  BEE^  HATPERED  IN  THE 
NORTHEAST  EY  A  CONCERN  TEAT  OTHER  STATES  HILL  SUBSIDIZE  INDUSTRIAL 
RATES  TO  ATTRACT  INDUSTRY. 

SINCE  THE  NORTHEAST  HAS  SQiE  OF  THE  HOST  SEVBEBJERGY  PROBU-B  AT© 
SOT-E  OF  TIE  FOST  SEVERE  BWIROflENTAL  PROBLEMS,  THE  POSSIBILITY  OF  LOSING 
MORE  INDUSTRY  IS  A  REAL  BARRIER  TO  INNOVATIVE  RATE  DESIGN. 
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THOSE  ASPECTS  OF  THE  BILL  THAT  ETPOWER  AND  FUND  THE  FEDERAL  GOVEPW-BfT 
OR  STATE  CONSUMER  GROUPS  TO  INTERVBE  TO  PURSUE  RATE  DESIGN  ISSUES  ARE  A 
LOGICAL  OUTGROWTH  OF  THE  DESIGN  OF  THE  BILL,  AND  I  SUPPORT  THEM  EXCEPT 
THAT  I  MXJLD  RATHER  SE  THE  PROPOSED  OFICE  S  ELECTRIC  UTILITY  RATEJ'AKING 


ASSISTANCES  SUCH  INTERVENTIONS  OUTRIGHT  THAN  SE  THB1  DEPEND  IN 


WHOE  OR  IN  PART  ON  THE  INTERVEJDR'S  HAVING  PREVAILED  ON  ONE  OR  TORE  ISSUES, 

THIS  LAST  APPROACH  INVITES  A  COiTlISSION  TO  RBIARD  OR  PUNISH  INTERVENES 

IN  THE  SUBSTATfTIVE  OUTCOME,  VHICH  IS  BOUND  TO  HAVE  UNDERSIRABE  SIDE  EFFECTS, 

I  AH  CONSIDERABLY  ESS  ENTHUSIASTIC  ABOUT  THE  EST  OF  THE-  LEGISLATION 

? 

THAN  ABOUT  THE  LOAD  HANAGEJBTT  SECTIONS. 

I  CAN  SE  NO  JUSTIFICATION  FOR  A  FEDERAEY  MANDATED  APPROACH  TO 
LIFELINE  (Sec,  203  (a)  G)  (AJJto  utility  adversiting,  £ec,  203  (a)  %*J 
(a)  (5)/,  to  STATE  HEARING  AND  NOTICE  PROVISIONS  £Sec,  203(a)  (4)  and  (b)J 
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to  automatic  ADJUSTMENT  CLAUSES  {Sec.  203  (b)  (2)  (A)),  to  construction 

WORK  IN  PROGRESS  f$EC.  203  (c)  dj)   OR  TO  CUSTOr-ZR  DEPOSITS  AND  TERMINA- 
TIONS OF  SERVICE  ^SEC.  40  (  (c)  (1)] . 

AS  I  INDICATED  EARLIER,  I  OPPOSE  THE  INCLUSION  OF  THESE  ITEMS  NOT 
BECAUSE  I  THINK  THAT  ThIEY  ARE  HUNG  IN  PRINCIPLE  BUT  BECAUSE  THEY  ARE 
OUT  OF  PLACE  IN  FEDERAL  LEGISLATION, 

CONSUMER  CONCERN  OVER,  THESE  ITBtS  SHOULD  NOT  BE  DISTRACTED  BY  FEDERAL 
HALF  fEASURES,  ESPECIALLY  GIVEN  THAT  THOSE  MEASURES  THEMSELVES  WILL  BE 
ALT-DST  ENTIRELY  UNENFORCEABLE  IN  THE  FACE  OF  THE  EVASIVE  DEVICES  AVAILABLE 
TO  AN  UNSYTPATHETIC  STATE  COMMISSION. 

AS  THE  FEDERAL  PRICE  COTSSION  LEARNED  IN  1972,  STATE  C0M1ISSI0NS 
WILL  CERTIFY  TO  SUIT  THEIR  OHN  DEFINITIONS.  AND  THE  FEDERAL  GOVEWJ-ENT 
CAN  DO  LITTLE  ABOUT  ANY  EXCEPT  THE  TOT  FLAGRANT  ABUSES.  THERE  ARE  FB-I 
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SUBSTAiITIVE  DISALLCF/IAMCES  THAT  A  C0T11ISSI0H  CANNOT  CIRCIM/BIT  BY 
RAISING  TE  ALLOWED  RETURN  ON  EQUITY,  AMD  WHO  ??=&  SAY  THAT  SUCH  AN 


INCREASED  REIURN  IS  TOT  A  SINCERE  ASSESSTOfT  OF  INCREASED  RISK.    TIE 
SPENT  TRYING  TO  ASSESS  COf MISSION  INTENT  IS  LIKELY  TO  EXZx  WASTED, 

ffiREHTCRTAfTTLY,  HDt-JEVER,'  I'M  NOT  PERSOTKLLY  READY  TO  SAY  THAT  WE 
NEED  EVEN  A  MININUM  UNIFORM  NATIONAL  POLICY  IN  THESE  AREAS, 

I  DO  NOT  SE  A  NATIONAL  HARM  IF  MAINE  EJECTS  LIFELINE.  ALLOWS 
CHIP.  OR  PERMITS  UTILITY  ADVERTISING  TO  E  AN  OPERATING  EXPENSE. 

I  DO  SE  NATIONAL  HARM  IN  HAVING  CONCERNED  CITIZENS  LOOKING  TO  A 
CUMERSOE  AND  FOREDOOED  FEDERAL  MACHINERY  FOR  SOLUTIONS  INSTEAD  OF 
FOCUSING  ON  REFORMING  THE  REGULATORY  PROCESS  EOSER  TO  HOPE. 

OE  FINAL  QUIEEE:    SECTION  203  (c)  (1)  (B)  prohibits  states  from 
excluding  POLLUTION  CONTROL  ECUIPENT  FROM  RATE  BASE. 

SUCH  AN  EXCLUSION  WOULD  CLEAEY  E  UNCONSTT  JTIONAL  IF  TIE  EXPENSE 
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WERE  PRUDENTLY  INCURRED,  AND  I  CAN  SE  NO  GOOD  REASON  FOR  THE  EXISTENCE 
OF  THIS  SECTION. 

IN  CONCLUSION,  THEN,  I  TOLEHEARTEDLY  SUPPORTTHE  HEART  OF  H.R.  BffiL 
WHICH  WOULD  I'AKE  A  CLEAR  CONTRIBUTION  TO  RATIONAL  NATIONAL  ENERGY. POLICY. 

HOWEVER,  THOSE  SECTIONS  THAT  GO  BEYOND  THE  ENCOURAGFJENT  OF  MARGINAL 
COST  PRICING,,  HOUEVER  ATTRACTIVE  THEY  FAY  BE  AS  CONSUMER  PROTECTION 
IEASURES  IN  SUE  AREAS,  SEEM  TO  IE  TO  BE  UNKISE  DISTRACTIONS  FROM  THE 
WGRTANT  AMD  IHNOVATIVE  ESSENCE  OF  THE  ELECTRIC  UTILITY  RATE  REFORM  AND 
REGULATORY  IIPROVEENT  ACT. 


69-859   O  -  76  -  5 
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TESTIMONY  ON  BEHALF  OF  THE  EDISON  ELECTRIC  INSTITUTE 

ON 

H.R.  12461  -  THE  ELECTRIC  UTILITY  RATE  REFORM 
AND  REGULATORY  IMPROVEMENT  ACT 

BEFORE  THE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER  OF  THE 
HOUSE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

MARCH  30,  1976 

Introduction 

My  name  is  W.  Donham  Crawford.   I  am  President  of  the  Edison  Electric 
Institute,  the  principal  national  association  of  investor- owned  electric 
utility  companies.   The  member  companies  of  EEI  serve  some  99  percent 
of  all  customers  of  the  investor- owned  segment  of  the  electric  utility 
industry,  and  77  percent  of  the  nation's  electricity  users.  We  appre- 
ciate this  opportunity  to  present  our  views  on  H.R.  12H-61. 

My  comments  today  will  cover  generally  the  major  provisions  of  H.R. 
124-61.'  Specific  provisions  will  be  addressed  in  greater  detail  by 
other  witnesses  from  the  investor- owned  electric  utility  industry  during 
these  hearings. 

We  believe  that  passage  of  H.R.  12161  would  have  a  severely  adverse 
effect  on  the  ability  of  the  electric  utility  industry  to  provide  the 
nation's  electric  power  requirements.   There  is  no  questioning  the 
fact  that  the  extraordinary  inflation  of  recent  years  and  especially 
the  dramatic  rise  in  fuel  costs  have  created  severe  problems  which 
have  sorely  tested  both  the  industry  and  its  state  and  local  regula- 
tors and  have  had  a  serious  impact  on  consumers. 
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However,  we  believe  that  these  problems  can  best  be  resolved  through 
the  existing  state  and  local  structure  of  regulation  without  Federal 
mandates.   This  structure,  which  relies  on  the  competence  of  state 
government,  has  proven  its  validity  over  nearly  three  quarters  of  a 
century  and  there  is  no  reason  to  doubt  that  it  will  continue  to  do  so. 

Reform  of  Rate  Structures 

Implicit  in  the  requirements  set  out  in  the  bill  are  several  as- 
sumptions which  are  open  to  serious  question  or  are  patently  wrong. 

One  is  that  large  users  are  somehow  being  subsidized  by  small  users 
because  it  is  presumed  that  large  users  are  responsible  for  peak  load 
growth  with  its  attendant  higher  costs.   Existing  evidence  suggests  the 
contrary.   Large  industrial  customers  normally  have  higher  load  factors 
than  residential  customers  and  their  growth  in  electricity  consumption 
over  the  past  10  years  has  been  at  a  lower  rate.  Between  1964  and 
1974  total  annual  sales  to  residential  users  increased  from  262  billion  Kwh  to 
555  billion  Kwh,  or  by  some  293  billion  Kwh/year.   The  average  annual 
percentage  increase  over  this  period  was  about  7.8%/year.  By  compari- 
son,  annual  sales  to  industrial  customers  increased  from  409  billion 
Kwh  in  1964  to  689  billion  Kwh  in  1974,  an  absolute  increase  of  only 
280  billion  Kwh  per  year,  at  an  average  annual  growth  rate  over  the 
period  of  only  5.4%.  Moreover,  some  of  the  growth  in  industrial  usage 
was  on  an  interruptible  service  basis  which  assured  its  being  off  peak. 
Taken  together,  these  statistics  indicate  that  the  growth  in  demand  ex- 
perienced in  recent  years  cannot  be  attributed  solely,  or  even  primarily, 
to  the  larger  users. 


65 


Another  assumption  implicit  in  the  bill  is  that  determination  of 
marginal  costs  will  be  sufficiently  precise  for  ratemaking  purposes. 
Sufficient  precision  might  eventually  prove  to  be  possible  but  there 
is  by  no  means  agreement  at  present  on  the  proper  method  for  estab- 
lishing such  costs  which  will,  by  definition,  have  to  be  estimated. 
Furthermore,  the  assumption  that  average  embedded  costs  based  on  a 
future  test  period  will  prove  inadequate  as  a  basis  for  equitable  rate- 
making  is  itself  open  to  doubt.  While  incremental  costs  of  generation 
have  been  trending  rapidly  upwards  in  recent  years,  it  is  hoped  that 
this  trend  will  be  moderated  or  actually  reversed  by  increasing  re- 
liance on  nuclear  generation.  Moreover,  incremental  costs  of  distri- 
bution and  transmission  are,  and  seem  likely  to  continue  to  be,  fairly 
stable.   If  this  is  the  case,  the  difference  between  historic  costs  and 
incremental  costs  will  not  be  as  great  as  has  been  represented. 

The  question  of  marginal  costing  and  how  it  may  be  applied  as  a 
ratemaking  tool  is  one  of  the  major  topics  now  being  investigated  by 
Edison  Electric  Institute  and  the  Electric  Power  Research  Institute  in 
their  joint  study  on  electric  utility  rate  design  being  conducted  for 
the  National  Association  of  Regulatory  Utility  Commissioners  (NARUC) .  As  part 
of  the  analysis  of  marginal  or  long  run  incremental  costing,  attempts 
will  be  made  to  apply  these  techniques  on  a  trial  basis  to  data  obtained 
from  selected  utilities.   Until  these  studies  are  completed  and  the  ef- 
fectiveness of  the  methodologies  evaluated,  it  would  be  a  serious  error 
to  mandate  the  use  of  marginal  cost  as  a  basis  for  rate  design. 

Automatic  Adjustment  Clauses 

The  importance  of  fuel  adjustment  clauses  as  a  means  of  maintain- 
ing the  financial  viability  of  electric  utilities  should  not  be 
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underestimated.   The  exposure  to  foreign  oil  price  uncertainties,  which 
many  utilities  will  face  for  years  into  the  future,  makes  the  use  of 
such  mechanisms  imperative  if  the  industry  is  to  serve  the  growing 
electricity  needs  of  the  economy.   Restrictions  on  the  use  of  fuel 
clauses,  like  those  contained  in  H.R.  12M-61,  would  so  damage  the  fi- 
nancial condition  of  some  utilities  that  they  would  find  it  difficult 
to  continue  operations.   State  and  local  regulators  have  it  fully  with- 
in their  power  to  audit  and  monitor  the  use  of  automatic  adjustment 
mechanisms  and  Federal  controls  are  simply  not  necessary. 

Lifeline  Rates  and  Variances 

Mandating  the  implementation  of  lifeline  or  "subsistence  quantity" 
rates  for  residential  users  is  not  the  way  to  bring  relief  from  the 
high  costs  of  all  forms  of  energy  which  now  burden  some  low  income  in- 
dividuals.  It  would  mark  a  drastic  departure  from  cost  based  ratemak- 
ing  which  this  legislation  purports  to  advocate  and  would,  in  many 
instances,  result  in  higher  costs  for  the  very  customers  it  is  intended 
to  help.   Low  income  households  are  not  necessarily  minimal  users  of 
electricity  and  frequently  are  served  not  on  residential  rates  but  under 
master  metered  conditions  by  public  or  private  housing  complexes  which 
purchase  the  electricity  at  industrial  or  commercial  rates. 

A  more  balanced  and  rational  approach  to  meeting  the  financial 
needs  of  low  income  persons  would  be  through  direct  governmental 
assistance  such  as  the  issuance  of  utility  stamps. 

Artificially  manipulating  the  rate  structure  to  permit  individual 
customers  or  groups  of  customers  to  obtain  variances  from  established 
rates  on  grounds  of  economic  hardship  would  politicize  ratemaking, 
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especially  for  residential  service,  to  such  an  extent  that  discrimina- 
tion between  similar  customers  would  become  commonplace.   The  cost  of 
administering  and  policing  the  granting  of  variances  would  have  to  be 
borne  by  those  customers  who  either  did  not  qualify  for  variances  or 
who  lacked  the  political  influence  needed  to  obtain  them. 

Load  Management  Techniques 

The  use  of  electronic  and  mechanical  control  devices  in  addition 
to  price  mechanisms  to  influence  customer's  usage  patterns  undoubtedly 
has  considerable  potential  for  reducing  the  growth  of  peak  load.  How- 
ever, much  remains  to  be  learned  about  the  cost  effectiveness  and  re- 
liability of  such  equipment,  as  well  as  about  the  willingness  of  cus- 
tomers to  accept  the  constraints  on  their  living  or  business  habits 
which  the  use  of  these  devices  could  entail.   It  is  for  this  reason 
that  the  EEI/EPRI  study  on  rate  design  is  also  focusing  on  the  subject 
of  load  management  and  is  attempting  to  assess  both  the  customer's  wil- 
lingness and  capability  to  accept  certain  limitations  on  his  pattern  of 
electricity  use. 

In  addition  to  the  EEI/EPRI  effort  on  behalf  of  NARUC,  several 
state  regulatory  commissions  are  conducting  generic  hearings  and 
studies  on  load  management  or  are  actually  engaged  in  various  field 
experiments,  some  with  support  from  FEA.   Considerable  study  and  test- 
ing remain  to  be  done.   As  in  the  case  of  marginal  costing,  attempts  at 
mandating  such  measures  before  a  better  understanding  of  their  conse- 
quences is  obtained  could  be  severely  detrimental  to  electricity  users  and 
suppliers. 
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Additional  Reporting  Requirements 

One  of  the  assumptions  frequently  underlying  proposals  for  regu- 
latory reform  such  as  H.R.  124-61  is  that  additional  reporting  require- 
ments are  necessary  to  render  regulation  more  effective.   This  is  all 
too  often  an  erroneous  assumption  and  results  in  superfluous  and  dup- 
licative work  for  both  the  regulators  and  the  utility  being  regulated. 
It  frequently  results  as  well  in  inordinate  expenditures  of  time  and 
money  to  collect  information  of  marginal  or  no  value  and  the  cost  of 
this  useless  work  must  ultimately  be  paid  by  the  electric  consumer. 

Many  of  the  reporting  requirements  specified  in  Section  205  deal- 
ing with  the  Determination  of  Cost  of  Service  are  subject  to  such 
criticism  because  they  are  already  covered  in  reports  made  to  the  FPC. 
Others,  such  as  the  requirement  to  forecast  system  loads  on  an  hourly 
basis  by  customer  class  for  ten  years  into  the  future  are  likely  to  en- 
tail such  a  large  element  of  speculation  as  to  be  useless  for  planning 
purposes. 

Participation  in  Regulatory  Proceedings  by  Electric  Consumers 

Adequate  provision  for  the  expression  of  consumer  views  in  rate 
hearings  is  vital  to  effective  regulation,  a  fact  that  has  long  been 
recognized  by  regulators.   However,  if  the  mechanisms  for  representing 
consumer  interests  merely  create  delays  without  benefiting  the  consumer, 
the  goals  of  effective  regulation  will  not  be  achieved  and  the  ability 
of  utilities  to  provide  adequate  and  reliable  service  will  eventually 
be  undermined.   The  sections  of  H.R.  12461  which  address  consumer  repre- 
sentation do  not  appear  to  enhance  the  already  substantial  procedures 
available  to  consumers  in  most  states.   The  potential  for  regulatory 
paralysis  contained  in  sections  208  and  209  will  not  serve  the  interest 
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of  the  majority  of  customers  and  will  undoubtedly  be  used  by  those  op- 
posing energy  development  for  reasons  that  have  nothing  to  do  with 
rate  regulation.   In  particular,  the  provisions  for  intervention  sub- 
sidies and  access  to  prolonged  judicial  appeal  represent  an  open  invi- 
tation for  abuse. 

Regulation  by  the  FPC 

The  proposals  contained  in  this  legislation  which  would  enlarge 
the  rule  of  the  FPC  in  state  and  local  regulation  are  ill-advised  from 
two  standpoints.   On  the  one  hand,  they  will  further  complicate  already 
complex  regulatory  processes  and  require  the  FPC  to  develop  an  expertise 
on  local  questions  at  least  equal  to  that  of  the  local  commission  in 
question.   On  the  other  hand,  they  will  burden  the  FPC  with  tasks  of 
additional  data  collection,  standard  setting,  and  enforcement  review 
which  will  render  it  more  difficult  for  the  Commission  to  discharge  its 
primary  responsibilities  in  the  field  of  wholesale  rate  regulation. 

Regulatory  lag  at  the  FPC  level  is  already  considerably  greater  than 
at  the  state  level  and  is  increasing.   Based  on  statistics  collected 
through  the  EEI  Quarterly  Electric  Rate  Case  Decision  Data  Survey,  the 
average  rate  case  decided  by  the  Commission  in  1974-  required  18  months 
to  complete  and  during  the  first  9  months  of  1975  the  average  lag  had 
grown  to  about  22  months.   State  commissions,  however,  succeeded  in  re- 
ducing their  average  1974  lag  of  10. S  months  to  only  9  months  during  the 
first  three  quarters  of  197S. 

In  addition  to  provisions  which  can  only  further  hinder  the  FPC's 
functioning  in  a  timely  manner,  those  sections  of  the  proposed  Act  which 
would  limit  the  use  of  adjustment  clauses  and  rule  out  inclusion  of 
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construction  work  in  progress  (CWIP)  in  the  rate  base  will  compound 
the  enormous  capital  raising  problems  facing  utilities.   The  result 
eventually  would  be  either  higher  rates  to  the  consumer  or  inadequate 
electric  service.  We  view  including  CWIP  in  the  rate  base  as  an  es- 
sential element  in  meeting  the  capital  needs  associated  with  growing 
electricity  requirements  and  helping  the  nation  reduce  its  dependence 
on  foreign  energy  supplies.   The  importance  of  this  element  was  out- 
lined in  great  detail  during  the  March  8,  1976  hearings  conducted  by 
the  FPC  in  New  York.   Legislating  the  exclusion  of  CWIP  in  the  rate 
base  for  wholesale  rates,  or  limiting  its  inclusion  by  state  authorities 
as  this  bill  does,  can  only  be  detrimental  to  the  long  run  interest  of 
electricity  customers,  their  electricity  suppliers  and  the  nation's 
energy  security. 

Requirements  limiting  utilities  to  one  increase  request  pending 
before  the  FPC  will  exacerbate  the  other  harmful  effects  of  provisions 
contained  in  Title  III.   They  are  particularly  ill-advised  in  light  of 
the  unusually  long  lags  now  being  experienced  in  the  disposition  of 
wholesale  rate  cases.   The  failure  of  utilities  to  obtain  adequate  and 
timely  rate  relief,  as  has  been  demonstrated  so  convincingly  in  the  past, 
can  only  lead  to  needlessly  higher  rates  in  the  future. 

Reliability  and  Quality  Control  Standards 

Quality  control  and  reliability  have  historically  been  of  primary 
concern  to  electric  utilities  in  this  country  and  the  industry's  record 
of  reliable  service  reflects  the  wisdom  of  that  approach.   Through  the 
National  Electric  Reliability  Council  (NERC)  and  its  affiliated  regional 
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councils,  both  the  investor  and  non-investor  owned  segments  of  the 
industry  have  created  continuing  programs  to  assure  that  high  standards 
are  developed  and  maintained.   The  requirements  set  out  in  Sec.  309  of 
the  bill  would  therefore  do  little  to  advance  the  quest  for  still 
higher  reliability  and  only  add  one  more  costly  reporting  burden  on 
the  utilities  and  FPC. 

Financial  Assistance  to  State  Regulatory  Authorities 

The  use  of  Federal  funds  to  assist  the  operations  of  state  and  lo- 
cal regulatory  authorities  will  inevitably  lead  to  subsidies  flowing 
from  some  states  to  others  and  will  mean  that  taxpayers  in  states 
which  have  adequately  financed  their  own  regulatory  protection  will  be 
burdened  by  the  failure  of  those  states  which  have  not.   In  addition  to 
this  question  of  interstate  equity,  some  of  the  planned  uses  for  Federal 
assistance  outlined  in  Title  IV  of  this  legislation  would  not  contribute 
materially  to  improved  regulation  in  any  state.   Grants  for  consumer 
representation  would  likely  serve  only  to  augment  the  potential  for  de- 
lay built  into  Section  8  of  Title  II  and  the  grants  earmarked  for  rate 
structure  innovation  would  duplicate  a  substantial  amount  of  work  al- 
ready being  funded  by  utilities,  state  commissions,  state  energy  agencies, 
and  the  Federal  Energy  Administration. 

Coordination  of  Planning  and  Siting  of  Bulk  Power  Facilities 

Title  V  of  the  bill  contains  reporting  requirements  for  long  range 
planning  which  would  duplicate  most  of  the  requirements  currently  be- 
ing met  under  FPC  Order  383-3.   This  order  calls  for  submission  of  de- 
tailed 10-year  plans  as  well  as  conceptual  plans  for  20  years  into  the 
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future.   To  report,  as  the  bill  requires,  a  plan  for  bulk  power  facili- 
ties on  which  construction  will  only  be  started  within  10  years  would 
require  definitive  plans  for  15  to  18  years  into  the  future.   Because 
of  uncertainties  in  load  growth,  costs,  and  other  socio-economic  changes, 
specific  plans  for  such  distant  time  horizons  cannot  be  developed  with 
any  assurance  that  they  will  be  realized.   Submitting  only  one  of  the 
many  possible  alternatives  for  expansion  would  lead  to  confusion. 

Burdening  the  FPC  with  the  task  of  establishing  regional  planning 
councils  would  mean  a  wasteful  use  of  Commission  time  and  resources, 
given  its  existing  collection  of  industry  expansion  plans  and  the  work 
being  done  by  NERC  which  already  includes  planning  within  and  among 
regions. 

The  bill's  effort  at  streamlining  and  consolidating  Federal  approval 
of  new  facility  siting  is  to  be  commended  in  principle.   It  represents 
a  constructive  attempt  to  tackle  one  of  the  major  causes  of  rising  elec- 
tricity costs,  namely  the  lengthening  of  bulk  power  facility  construction 
lead  time.   Time,  as  Franklin  said,  is  money  and  it  can  be  an  enormous 
amount  of  money  when  the  weighted  cost  of  new  capital  exceeds  10%  and 
more  than  10  years  are  required  to  plan  and  build  a  nuclear  plant.   Hope- 
fully, the  intent  spelled  out  in  Section  502  will  be  pursued  in  a  con- 
text other  than  this  specific  piece  of  legislation. 

Summary 

Our  review  of  H.R.  12461  clearly  indicates  that  Federal  action  in 
the  field  of  electricity  utility  regulation  is  not  needed.   Any  steps 
toward  improvement  of  the  existing  regulatory  structure  are  best  handled 
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within  that  structure  by  the  responsible  state  and  local  governments. 
These  governments,  their  regulatory  bodies,  and  the  utilities  they 
regulate  are  actively  engaged  in  a  major  effort  to  assure  that  costs 
are  kept  as  low  as  possible  and  that  these  costs  are  borne  by  consumers 
in  an  equitable  manner.   We  feel  confident  that  this  effort  will  suc- 
ceed if  the  Federal  government  does  its  part  to  reduce  the  overall  in- 
flationary pressures  affecting  the  American  economy  and  to  define  a 
coherent  national  energy  policy  which  will  allow  utilities  and  other 
energy  suppliers  to  plan  rationally  for  the  future. 
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TESTIMONY  OF  RONALD  S.  WISHART,  ON  BEHALF  OF  ELCON, 
REGARDING  H.R.  12461 

My  name  is  Ronald  S.  Wishart,  Director  of  Government  and 
Public  Issues,  Energy  Supply  and  Services  of  the  Union  Carbide 
Corporation.   I  am  also  Executive  Director  of  the  Electricity 
Consumers  Resource  Council  (Eicon).   I  am  grateful  for  the  oppor- 
tunity to  address  this  Subcommittee  on  behalf  of  Eicon.   Since 
Eicon  may  be  an  unfamiliar  name  to  many  of  you,  perhaps  the  best 
way  to  begin  would  be  for  me  to  tell  you  about  Eicon  and  then  set 
forth  Eicon's  viewpoint  on  the  issues  of  electrical  rate  regulation 
in  general  and  H.R.  12461  in  particular. 

Eicon  is  an  unincorporated  trade  association  composed  of 
ten  industrial  electrical  consumers.   The  members  are  Airco, 
Inc.,  Air  Products  and  Chemicals,  Inc.,  Allegheny  Ludlum  Indus- 
tries, Inc.,  Anheuser-Busch,  Inc.,  Diamond  Shamrock  Corporation, 
FMC  Corporation,  Olin  Corporation,  PPG  Industries,  Inc.,  Stauffer 
Chemical  Company,  and  Union  Carbide  Corporation. 

As  can  be  seen  from  this  list,  these  companies  manufacture 
chemicals,  glass,  steel,  machinery,  plastics,  and  beer,  among 
other  things.   The  concern  that  brought  this  group  together  and 
animates  it  is  the  same  concern  that  engendered  H.R.  12461.   In- 
dustrial consumers,  like  all  consumers,  have  suffered  the  recent 
dramatic  increase  in  energy  costs.   Since  1971,  Airco,  one  of  our 
members,  has  suffered  a  100  percent  increase  in  its  electrical  rates 
From  1972  to  1975,  the  electrical  rates  of  PPG's  Chemical  Division 
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rose  over  150  percent,  and  last  year  alone,  Union  Carbide's  elec- 
trical rates  were  up  27  percent  and  it  expects  similar  increases 
in  the  future.   The  experience  of  other  members  and  of  industry  in 
general  has  been  similar.   Industrial  consumers,  like  all  consumers, 
want  adequate,  reliable,  and  fairly  priced  electricity.   We  feel, 
as  you  doubtless  do  too,  that  proper  rate  structure  is  an  important 
part  of  any  response  to  these  concerns. 

But  it  is  also  important  to  view  rate  design  in  its  proper 
perspective,  and  to  recognize  the  impact  of  rate  design  on  the 
broader  problems  of  supply  and  demand,  and  of  overall  costs  of 
energy 

Rate  structure  has  not  been  the  reason  for  the  recent  and 
dramatic  increases  in  energy  costs.   The  overall  level  of  energy 
costs  have  gone  up  mainly  because  of  rising  fuel  costs,  general 
inflation,  higher  interest  rates,  pollution  abatement  costs,  and 
other  regulatory  costs.   A  mere  change  in  rate  design  cannot 
counteract  these  trends  or  contain  overall  electrical  costs. 

The  function  of  rate  design  is  to  apportion  these  costs 
among  users  in  a  way  that  is  nondiscriminatory,  rational,  and 
efficient.   We  feel,  however,  that  the  approach  taken  in  H.R.  12461 
would  be  counter  productive  in  terms  of  these  goals.   It  is  our 
strong  feeling  that  any  federal  directive  on  rate  design  would  be 
ill-advised  and  that  problems  of  rate  regulation  should  be  left  to 
the  states;  in  particular,  we  feel  that  H.R.  12461  would  alter  and 
unsettle  rate  regulation  in  a  way  that  would  erode  both  the  fairness 
of  the  rates  and  the  reliabilty  of  supply. 
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Advisability  of  Federal  Definition  of  Ratemaking  Standards 

i 
Before  attempting  an  overarching  federal  definition  of  the 

proper  standards  of  electrical  ratemaking,  it  is  necessary  to  be 
aware  of  the  situation  we  are  dealing  with.   Utility  regulation  and 
particularly  electrical  rate  regulation  has  always  been  a  state 
rather  than  federal  function  for  two  very  good  reasons.   First, 
electrical  rate  and  electrical  supply  are  matters  which  touch 
directly  on  basic  social  and  economic  issues  within  the  state. 
Second,  the  relevant  considerations  in  rate  regulation  vary 
tremendously,  not  only  from  state  to  state,  but  from  utility  to 
utility.   The  customer  mix  of  the  utility,  its  equipment  and  costs, 
the  availability  of  various  fuels,  its  load  factor  and  peaking 
time,  etc.,  are  all  relevant  issues,  and  all  will  differ  from 
one  utility  to  another.   The  state  regulatory  commissions  have  been 
doing  the  job  for  a  long  time  and  the  results  have  been  very  good 
overall;  while  improvement  is  always  possible,  the  extreme  varia- 
tions in  local  conditions  and  problems  makes  it  unlikely  that 
overarching  federal  legislation  would  be  as  effective  or  as  sensi- 
tive to  local  conditions  and  problems,  as  local  regulation. 

Presently,  many  states  are  assessing  the  rate  design  ideas 
embodied  in  H.R.  12461:  marginal  cost  pricing,  peak-load  responsi- 
bility and  lifeline  rates. 

In  connection  with  state  efforts  to  assess  and  define  these 
issues  in  rate  cases  and  studies,  other  interested  groups  have 
undertaken  studies  of  their  own.   Eicon  has  commissioned  a  study 
to  be  carried  out  by  Jensen  Associates,  Inc.  and  other  consultants 


which  will  attempt  to  predict  what  impact  rates  based  on  incremental 
cost  principles  would  have  on  the  economy  as  a  whole.   This  study 
is  calculated  to  produce  the  kind  of  data  which  is  absolutely  neces- 
sary to  assess  the  rate  changes  proposed  in  this  bill;  and  the 

1/ 
information  is  just  not  available  now. 

In  addition  to  this  new  Eicon  study,  over  125  people  from 
electric  power  organizations,  industry,  and  federal  and  state 
agencies  are  actively  involved  in  the  one-year,  $1  million  study  on 
electric  rate  design  being  conducted  jointly  by  the  Edison  Electric 
Institute  and  the  Electric  Power  Research  Institute  (EPRI)  at  the 
request  of  the  National  Association  of  Regulatory  Commissioners 
(NARUC).   The  purpose  of  this  study  —  which  got  under  way  in 
September  1975  —  is  to  explore  the  feasibility  and  impact  of  the 
kind  of  changes  which  H.R.  12461  proposes.   The  ten  task  forces 
into  which  the  project  is  divided  are  all  underway;  over  $650,000 
in  consulting  contracts  have  been  let  or  are  under  negotiation; 
the  rate  design  research  effort  is  now  going  forward;  preliminary 
reports  from  some  of  the  task  forces  are  expected  later  this 
spring,  and  a  preliminary  overview  report  of  the  entire  project 
should  be  available  in  November  1976.   On  an  issue  where  so  much 
knowledge  which  seems  necessary  is  lacking,  there  is  nothing  to 
be  lost  and  a  good  deal  to  be  gained  by  waiting  for  the  results 
of  this  study  and  others  carried  on  by  Eicon,  the  various  states, 
and  by  the  Federal  Energy  Administration.   As  it  now  stands,  H.R. 
12461  will  have  the  effect  of  prejudging  and  stifling  an  ongoing 
and  necessary  assessment. 
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Moreover,  the  states  should  be  allowed  to  assess  these  rate 
design  ideas  in  light  of  their  own  experience,  priorities,  and  con- 
ditions.  It  would  seem  that  this  is  a  textbook  case  of  the  virtues 
of  federalism.   All  across  the  country,  states  and  utilities  have 
been  presented  with  batteries  of  rate  design  ideas  and  theories. 
In  attempting  to  assess  these  ideas  and  to  test  them  against  their 
own  situation,  the  state  regulatory  commission  necessarily  is  con- 
tributing to  the  understanding  of  the  issues  for  all  other  states. 
It  must  be  emphasized  that  the  practicality  of  these  untried  theories 
remains,  to  a  good  extent,  untested;  and  that  the  impact  of  the 
rates  produced  on  the  economy  and  society  is  unknown.   It  is  an 
excellent  opportunity  for  the  states  to  serve  as  a  laboratory  to 
test  various  approaches.   It  seems  rather  backwards  to  order  nation- 
wide implementation  of  the  theory  first  and  assess  what  it  does 
or  if  it  is  practical  afterward.   We  are  all  aware  of  unproductive 
approaches  of  this  nature  ranging  from  the  automobile  seat  belt 
interlock  to  new  math. 

These  arguments  are  particularly  compelling  when  they  are 
considered  in  light  of  the  federal  track  record  of  regulation. 
Regulatory  goals  have  in  the  past  been  too  diffuse  and  regulatory 
procedures  too  confusing,  because  the  problem  had  not  been 
adequately  defined  before  it  has  been  entrusted  to  the  administra- 
tive agency  and  because  Congress  has  been  unable  to  concentrate  and 
define  the  necessary  responsibility  and  authority.   It  was  observed 
recently  that  Congress  has  enacted  46  separate  laws  dealing  with 
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the  energy  crisis.   I  would  submit  that  H.R.  12461  is  a  further 
example  of  just  this  sort  of  failure  in  both  substance  and 
procedure. 

The  Advisability  of  the  Policy  of  H.R.  12461 

The  philosophy  of  H.R.  12461  seems  to  be  that  it  is  necessary 
to  brake  the  growth  of  electrical  demand  and  electrical  costs  by 
the  use  of  pricing  principles  which  load  a  disproportionate  amount 
of  the  cost  burden  on  large  industrial  consumers.   I  am  here 
speaking  specifically  of  marginal  cost  pricing  principles  and  life- 
line rates. 

We  reject  the  idea  that  energy  or  rate  design  problems  can 
profitably  be  approached  by  shifting  a  disproportionate  share  of 
the  costs  to  any  one  consumer  class;  or  that  the  only  way  to  deal 
with  electrical  supply  problems  is  to  brake  economic  growth  so  that 
less  energy  is  demanded.   The  social  and  economic  costs  of  these 
alternatives  make  them  unacceptable.   It  must  be  remembered  that 
costs  passed  disproportionately  on  to  industry  will  ultimately  pass 
through  to  the  consumer  of  industry's  products.   Alternatively, 
industries  faced  with  disproportionate  energy  costs  might  simply 
be  unable  not  to  expand,  or  to  produce  certain  products  on  the 
basis  of  inflated  energy  costs,  and  there  would  be  fewer  jobs 
available. 

A  policy  calculated  to  halt  the  growth  of  electrical  demand 
would,  we  believe,  be  misguided.   Electricity  is  absolutely 
vital  both  for  industrial  operations  and  for  American  home  life. 
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Growth  in  electrical  demand  has  historically  been  linked  to  growth 
in  GNP  and  there  is  no  indication  that  this  correlation  will 
change.   Current  information  about  the  availability  of  other 
sources  of  fuel  indicates  that  the  future  American  society  will 
become  more,  rather  than  less  dependent  on  electricity.   There 
certainly  is  no  consensus  in  favor  of  a  static  economic  system  and 
no  plan  for  dealing  with  the  tensions  that  arrested  economic  growth 
would  engender. 

We  are  confronted  with  a  basic  problem  of  energy  supply 
and  demand  in  the  United  States;  the  cheap  energy  which  has  been 
taken  for  granted  for  so  long  has  become  vastly  more  expensive. 
This  is  a  condition  which  is  likely  to  continue  and  to  which  all 
users  must  adjust.   It  is  neither  wise  nor  practical  to  attempt 
to  keep  one  class  of  consumers  in  the  cheap  energy  past  by  piling 
the  future  cost  increases  of  serving  that  class  on  other  consumers. 

Eicon  certainly  does  not  wish  to  take  a  negative  stance  on 
the  broad  problems  of  electrical  supply  and  demand  that  face  this 
country;  we  are  not  advocating  haphazard  and  ill-considered  growth 
of  electrical  capacity  or  taking  an  anti-intellectual  attitude 
toward  economic  theory.   Industry  in  general  and  Eicon  members 
in  particular  have  been  in  the  forefront  in  pressing  innovative 
ideas  of  energy  conservation  and  load  management,  such  as  steam 
sales  by  industry  and  inter ruptible  electrical  rates.   Nor  do  we 
attack  economic  theory  as  such;  marginal  cost  theory  is  widely  used 
in  industry  as  a  tool  to  decide  between  alternative  investment 
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strategies.   What  does  trouble  us  is  that  there  is  no  firm  theo- 
retical or  practical  indication  that  marginal  costs  are  beneficial 
as  the  basis  for  pricing  in  the  specific  circumstances  of  the 
electrical  utility  industry. 

Rate  design  with  marginal  cost  and  lifeline  features  is  said 
to  be  necessary  because  current  rate  setting  practices  constitute 
a  subsidy  to  large  industrial  consumers  and  provide  an  incentive  to 
those  consumers  to  waste.   Examination  of  the  cost  basis  of  declin- 
ing block  rates  will  reveal  that  their  arguments  betray  a  misunder- 
standing of  both  costs  and  conservation;  scrutiny  of  marginal  and 
lifeline  rates  will  reveal  that  they  are  objectionable  for  far  more 
substantial  reasons. 

Current  Rate  Setting  Practice  and  Declining  Block  Rates 

Since  the  various  state  regulatory  commissions  now  have 
authority  over  rate  structure  in  their  respective  jurisdictions, 
rate  structure  varies  from  state  to  state.   Generally,  however, 
rate  structures  in  effect  today  reflect  declining  block  features 
--  i.e.,  the  more  electricity  a  consumer  uses,  the  less  is  his 
rate  per  kilowatt  hour  (kwh).   The  contention  of  marginal  cost  and 
lifeline  advocates  is  that  these  features  are  necessary  to  cure  the 
"defects"  of  declining  block  rates. 
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Nonetheless,  it  is  indisputable  that  declining  block  rates 

reflect  the  realities  of  a  utility's  incurred  costs.    Distribution 

costs  are  markedly  less  for  large  users;  the  transmission 

facilities  are  much  less  expensive  than  the  myriad  of  small  lines 

needed  for  residential  consumers,  and  the  transmission  of  energy  at 

the  high  voltage  associated  with  large  volume  use  is  far  more 

efficient.   Irwin  Stelzer  of  National  Economic  Research  Associates 

(NERA)  has  estimated  in  testimony  before  the  Florida  Public 

Utilities  Commission  that  about  40%  of  most  utilities'  total 

fixed  costs  are  distribution  facilities  and  that  relatively  little 

3/ 
of  these  costs  are  at  all  applicable  to  large  industrial  sales. 

Also,  customer  charges,  which  include  the  costs  of  hook-up,  billing 
and  metering,  are  the  same  gross  amount  for  each  consumer  no  matter 
how  much  energy  he  uses.   In  the  case  of  high  volume  usage,  these 
costs  are  spread  over  more  hours  thus  producing  a  lower  unit  cost. 
Those  who  do  contend  that  industrial  users  get  a  free  ride  or 
preferential  treatment  at  the  cost  of  residential  consumers  have 
simply  not  considered  these  realities  of  costs.   The  first-hand  ex- 
perience of  Eicon  members  in  rate  cases  is  that  a  utility  company's 


2/        See  generally  C.  W.  Bary,  Operational  Economics  of  Electric 
Utilities ,  TColumbia  Univ.  Press,  1963)  ;  W.    E.  Caywood , 
Electrical  Utility  Rate  Economics,  (McGraw  Hill  Books, 
19  56)  ;  see  also  J.  E~!  Smith ,  Jr .  ,  Optimal  Pate  Structures 
and  the  Electrical  Utility  Problem,  (Report  to  NARUC,  Octo- 
ber 8,  1974);  J.  W.  Wilson  &  R.  G.  Uhler,  Inverted  Utility 
Rate  Structures:  An  Empirical  Analysis,  (March  18,  1974 ) . 

3/  Testimony  Before  the  Florida  Public  Service  Commission, 
Docket  No.  EU-73694  (Tallahassee,  Florida,  February  19, 
1974) . 
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yield  on  investment  will  almost  invariably  be  higher  on  industrial 

4/ 
than  on  residential  load*.   A  recent  example  is  the  Delmarva  Rate 

case  where  cost  of  service  studies  indicated  that  the  rate  of 

return  on  industrial  service  was  greater  than  both  the  overall  and 

the  residential  rate  of  return.   At  a  1975  symposium  on  utility 

rate  design  held  in  Kansas  City,  Missouri,  Mr.  Henry  Herz,  a  senior 

y 

vice  president  of  Foster  Associates,  Inc.,  stated  that  he  had  never 
seen  a  fully  distributed  cost  study  which  indicated  that  residential 
services  made  an  overcontribution  to  revenues.   The  added  cost  of 
serving  a  strictly  residential  load  is  emphasized  by  an  item  which 
appeared  in  Electrical  Week  on  March  9,  1975.   Long  Island  Lighting 
Company  has  a  very  high  ratio  of  residential  consumers;  in  a 
recently  released  efficiency  study,  this  fact  was  linked  with  the 
fact  that,  of  the  companies  studied,  Long  Island  had  the  highest 
operating  and  maintenance  expenses  (excluding  fuel)  per  customer. 

Nor  will  the  claim  that  declining  block  rates  to  industrial 
consumers  are  an  incentive  to  "waste"  electricity  stand  up  to 
critical  scrutiny.   Waste  generally  means  that  something  is  over- 

4/   See  R.  Caywood,  "Electric  Utility  Rate  Making  -  1922,  90 

PuBlic  Utilities  Fortnightly  13,  15  (1972);  see  also  J. 

Doran,  e_t  a_l .  ,  Electric  Utility  Cost  Allocation  Manual, 
(Washington,  D.  C,  NARUC,  1973). 

5/   Delmarva  Power  &  Light  Co. ,  Delaware,  P.S.C.  Docket  No. 

829,  Delmarva  Exhibit  No.  17;  Main  Brief  of  Airco  at  11-22  & 
Exhibit  MEB-1  (January  1976). 

6/        Foster  Associates  is  a  prestigous  firm  of  utility  consultants 
very  active  in  rate  matters. 
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used  as  a  result  of  underpr icing.   If,  as  we  have  seen,  declining 
block  rates  accurately  reflect  the  economies  connected  with  more 
intense  use  of  capacity  and  facilities,  then  the  lowest-priced  or 
tail  block  of  energy  is  neither  "underpr iced"  nor  "wasted." 

By  virtue  of  the  necessity  to  compete,  industrial  consumers 
are  highly  cognizant  of  the  need  for  efficiencies  in  the  use  of 
electricity.   Electricity  is  a  cost  element  in  the  production 
process;  as  with  other  cost  elements,  the  competitive  position  of  a 
company  will  be  strengthened  if  it  is  able  to  minimize  energy  costs 
by  cutting  down  consumption,  and  its  competitive  position  will 
suffer  to  the  extent  that  its  energy  usage  is  inefficient.   It 
should  be  noted,  moreover,  that  electricity  is  the  most  expensive 
source  of  energy  available  to  industry  in  terms  of  cost  per  BTU. 
The  necessity  to  compete  in  the  market  provides  a  constant  source 
of  pressure  to  minimize  costs  and  a  constant  source  of  feedback  on 
how  well  it  is  being  done. 

For  example,  one  division  of  Union  Carbide  has  installed 
a  mini-analog  computer  system  in  a  number  of  its  plants.   The 
computer  monitors  power  input  and  product  output  and  indicates 
when  the  relationship  is  less  than  the  optimum  so  that  steps  can 
be  taken  to  correct  the  situation.   Union  Carbide  has  also 
installed  at  some  of  its  plants  computers  which  control  the 
demand  of  its  plants  in  order  to  control  the  load  factor  and 
reduce  overall  demand  of  the  plant.   Stauffer  has  recently 
started  a  multi-million  dollar  modernization  program  at  its 
chlorine-caustic  soda  plant  in  Henderson,  Nevada;  the  program  is 


86 


designed  to  cut  electrical  consumption  by  "at  least  20  percent." 
The  programs  of  the  FEA  and  the  Commerce  Department  directed  at 
fostering  energy  efficiency  in  industry  have  achieved  substantial 
success  precisely  because  of  the  cost-consciousness  and  expertise 
of  industry;  attention  can  be  readily  focused  on  improvements  and 

y 

there  is  presently  cogent  economic  incentive  to  undertake  them. 
What  I  am  trying  to  make  clear  is  that  the  declining  block 
structure  is  not  a  subsidy  to  the  large  industrial  user  and  there 
is  no  indication  that  the  current  situation  of  industrial  usage  of 
electricity  is  marked  by  inattention  to  electrical  costs  or  waste 
of  electrical  energy.   Industry  uses  energy,  not  perfectly,  but 
productively  and  carefully. 

The  Proposed  Changes 

It  is  difficult  to  see  how  this  situation  would  be  improved 

by  marginal  cost  or  lifeline  rates.   In  Eicon's  view,  these  rate 

design  features  would  destroy  accountability  of  the  regulator, 

depart  from  the  cost  basis  for  rates,  and  would  have  a  harmful 

8/ 
impact  on  the  economy  overalT. 


7/   See  135  Energy  Users  Report,  pp.  7-9  (March  11,  1976)  detailing 
successful  efficiency  initiatives  developed  by  FEA  and  the 
Commerce  Department  in  cooperation  with  industry.   Under  the 
Energy  Policy  and  Conservation  Act,  P.L.  94-163,  the  FEA  is 
directed  to  establish  and  maintain  a  program  to  promote 
increased  energy  efficiency  in  the  ten  most  energy  consumptive 
industries;  and  the  profit  motive  and  industry  regard  for  its 
own  costs  are  relied  upon  to  motivate  industrial  achievement 
of  goals. 

8/   See  Exhibit  1. 
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The  impact  of  long  run  incremental  costing  (LRIC),  the  most 

popular  adaptation  of  marginal  costing  in  this  area,  on  the  economy 

as  a  whole  and  on  industrial  consumers  in  particular  is  very  hard 

to  predict.   Industry  does,  however,  have  valid  cause  for  concern. 

Speaking  at  a  rate  design  conference  in  Kansas  City  in  February 

1976,  Robert  Sarikas  of  Foster  Associates  indicated  that  large 

industrial  consumers  get  "drilled"  by  implementation  of  LRIC,  and 

indicated  that  in  a  particular  study  he  did  the  rate  increase  to 

industrial  users,  under  LRIC  costing,  ran  as  high  as  75  percent. 

Needless  to  say  Eicon  finds  this  prospect  very  troubling.   This 

kind  of  differential  impact  on  industrial  consumers,  which  is  a 

result  of  dragging  future  cost  increases  into  the  present,  might 

well  reverberate  through  the  economy  as  a  whole,  and  one  of  the 

studies  which  Eicon  is  currently  funding  is  designed  to  assess  the 

economic  impact  of  putting  a  disproportionate  amount  of  the  costs 

of  electricity  on  industry.   To  a  large  extent,  of  course,  this 

burden  will  reach  the  public  in  the  form  of  increased  costs  of 

goods  and  reduced  job  opportunities.   The  quantitative  effect  of 

such  rate  changes  in  inflation,  investment  forgone,  and  jobs  lost 

cannot  be  assessed  without  a  detailed  analytic  study.   It  is 

10/ 
Eicon's  present  feeling  that  those  effects  would  be  substantial. 


9/   See  note  6,  supra . 

10/   The  study  headed  by  Jensen  Associates  is  designed  to  quantify 
these  effects.   See  Exhibit  1. 
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Take  for  instance  a  utility  like  Long  Island  Lighting  whose  con- 
sumer group  is  disproportionately  made  up  of  residential  consumers. 
The  relatively  lighter  industrial  load  would  presumably  cause  a 
greater  proportionate  burden  of  costs  to  be  loaded  on  industrial 
consumers. 

Despite  all  the  dangers  and  inconsistencies  of  LRIC  pricing, 
it  is  still  asserted  that  it  is  the  best  approximation  of  the 
"optimal  economic"  price,  and  advocates  point  to  the  alleged 
success  of  European  utility  systems,  specifically  the  British  and 
the  French,  as  examples  of  successful  implementation  of  marginal 
cost  pricing  principles.   I  have  attached  as  appendices  to  this 
testimony  two  reports  on  the  European  experience  in  rate  design, 

one  by  Joseph  Cleary  of  Airco,  one  of  Eicon's  member  companies,  and 

12/ 
the  other  by  Dr.  Hans  NisseTT  These  reports,  if  examined  fairly, 

refute  claims  of  success  for  marginal  cost  pricing  and  the  idea 

that  European  experience  can  operate  as  a  model  in  the  United 

States.   The  fact  is  that  both  the  British  and  the  French  are 

state-owned  systems  that  operate  at  a  deficit.   Secondly,  neither 

system  can  claim  achievement  of  the  goals  set  for  marginal  pricing 

11/ 
practice . 

A  useful  comparison  identified  by  the  Cleary  report  is  the 

Tennessee  Valley  Authority  (TVA),  an  example  of  a  government  owned 


11/  Exhibit  3. 
12/  Exhibit  4. 
13/   See  Exhibits  3  and  4 
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14/ 
utility  like  those  of  Britain  and  France.   Comparison  of  TVA 

experience  with  the  British  experience  is  instructive.   Although 

the  British  utility  pays  no  taxes,  operates  at  a  deficit,  and  has 

an  indigenous  nationalized  coal  supply,  its  revenue  per  kilowatt 

hour  is  twice  that  of  the  TVA,  which  buys  coal  from  profit-making 

producers  (over  80  percent  of  TVA  power  production  is  thermal  and 

not  hydro),  pays  substantial  sums  in  lieu  of  taxes,  and  realizes  a 

profit.   In  light  of  these  facts,  it  is  hard  to  believe  the  European 

precedents  indicate  the  right  path  for  America  to  follow. 

Peak  Load  Pricing 

The  concept  of  peak  load  pricing  is,  in  itself,  a  totally 
different  matter  from  marginal  cost  rates.   Industry  has  for  years 
encouraged  and  benefited  from  off-peak  rates  such  as  night-time 
rates  designed  to  encourage  consumers  to  use  otherwise  unutilized 
capacity  and  thus  better  the  utility's  load  factor.   A  rational 
rate  structure  can  certainly  take  account  of  the  peaking  of  demand 
and  utility  load  without  any  reliance  upon  marginal  cost. 

In  H.R.  12461,  however,  the  concept  of  peak  load  pricing  is 
used  in  two  ways  which  may  be  inconsistent,  and  it  is  yoked  to  the 
concept  of  marginal  cost  pricing,  which  is  unnecessary. 

Under  Section  205(a),  peak  load  pricing  is  to  be  used  to 
allocate  cost  responsibility  to  consumers. 

14/   See  Exhibit  3. 
15/   See  Exhibit  2. 
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Under  Section  204(b),  peak  load  pricing  is  to  be  used  to  drive 
load  off  the  peak. 

In  both  sections  it  is  specified  that  peak  load  differentials 
are  to  be  based  on  marginal  cost  principles. 

A  central  problem  is  that  the  price  which  reflects  the  cost 
of  peak  use,  under  marginal  principles  or  any  others,  is  not  neces- 
sarily the  same  price  which  would  be  enough  to  drive  load  off  the 
peak . 

Insofar  as  the  peak  load  concept  is  used  to  allocate  system 
costs,  it  is  not  necessary  that  marginal  cost  principles  be  used. 
Electrical  rates  based  on  incurred  costs  can  reflect  the  extra 
costs  of  service  at  the  peak.   Utilities  have  done  so  successfully 
for  years;  interruptible  or  curtailable  rates  are  a  form  of  peak 
load  pricing.   Exhibit  5  contains  the  direct  testimony  of  Edward  V. 
Sherry  of  Air  Products  and  Chemicals,  Inc.  in  a  Delaware  electric 
rate  case  in  which  he  discusses  the  interruptible  rate  "Schedule  Q" 
offered  by  Delmarva  Power  and  Light,  which  has  historically  been  an 
important  reason  for  the  high  load  factors  achieved  by  that  utility. 

However,  if  mandatory  peak  load  pricing  is  assessed  only 
against  one  class  of  consumer,  it  raises  the  prospect  of  inequity 
and  inefficiency.   Present  peak  load  pricing  proposals  are  seem- 
ingly being  confined  to  large  industrial  users  because  the  cost  of 
metering  smaller  users  seems  prohibitive.   This  approach  ignores  the 
fact  that  the  irregularity  of  residential  demand  is  substantially 
responsible  for  peaks  and  valleys  in  overall  demand.   If  industrial 
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users  are  the  only  ones  who  pay  peak  demand  charges,  industry  will 
end  up  paying  for  the  costs  of  other  consumers*  demand. 

This  effect  is  intensified  if  marginal  cost  principles  are 
used  to  derive  the  peak  rate.   Importation  of  marginal  cost  prin- 
ciples serves  to  make  the  rate  differential  inflicted  on  the  peak 
industrial  user  even  more  unjustifiably  high.   It  is  particularly 
unjustifiable  since  peak  load  pricing  and  its  benefits  can  be 
reliably  achieved  without  the  questionable  importation  of  marginal 
cost  principles. 

The  problems  of  equity  and  predictability  in  connection  with 
use  of  peak  load  pricing  as  a  cost  allocation  device  are  multiplied 
when  it  is  used  as  a  punitive  device  to  drive  load  off  peak.   It 
is  unclear  to  what  extent  Section  204  authorizes  state  regulatory 
commissions  to  load  costs  on  peak  users  beyond  that  justified  by 
cost  of  service.   What  does  seem  clear  is  that  if  peak  load  pricing 
is  supposed  to  control  demand  rather  than  reflect  costs,  there  are 
more  effective  techniques  available.   In  order  to  use  peak  load 
pricing  signals  effectively  to  move  demand  off  peak,  it  is  neces- 
sary to  know  two  things  which  are  not  now  known.   First,  it  would 
be  necessary  to  define  the  peak  in  advance  with  some  particularity 
if  it  is  to  be  expected  that  people  would  plan  their  behavior  to 
avoid  electrical  use  at  that  time.   Second,  it  would  be  necessary 
to  know  the  elasticities  of  consumer  demand  in  order  to  know  the 
right  price  to  drive  a  sufficient  number  of  consumers  off  the  peak. 
Deriving  these  facts  for  any  given  utility  is  a  major  task  and  it 
is  unclear  based  on  present  evidence  how  reliably  it  can  be  done. 


(  -  76  -  7 
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Beyond  these  problems  of  computation,  the  policy  of  punitive 
peak  load  rates  is  particularly  questionable  when  these  rates  are 
to  be  applied  to  only  one  consumer  class.   The  consumer  class  in 
question,  the  large  industrial  user,  must  shoulder  the  entire 
burden  of  rates  designed  to  drive  use  off  the  peak,  while  residen- 
tial consumers  who  substantiably  cause  the  problem  continue  their 
use  at  the  peak  subsidized  by  industry.   Indeed,  the  punitive  rate 
would  have  to  be  proportionately  higher  to  achieve  the  consumption 
limitation  goal  through  stifling  the  consumption  of  only  one  class 
of  user. 

The  foreign  experience,  which  is  so  frequently  cited  for  the 
success  of  marginal  time  of  day  rates,  is  certainly  no  support  for 
the  sort  of  punitive  peak  load  pricing  of  which  we  have  spoken,  or 
for  tieing  peak  load  pricing  only  to  industrial  users.   British 
time-of-day  rates  apply  only  to  "domestic"  or  residential  load,  and 
the  British  are  frank  to  admit  that  they  could  make  no  prediction 
of  what  effect  such  rates  might  have  on  industrial  load.   See  the 
Cleary  report  in  Exhibit  3. 

British  reaction  to  time  of  day  peak  rates  calculated  at  a 

differential  of  8  to  1  to  off-peak  rates,  as  FEA  proposed  in  the 

New  York  Generic  Proceeding,  was  that  such  a  differential  was 

16/ 
"rubbish. ir~   Dr.  Nissel's  examination  of  the  West  German  experience 

suggests  very  strongly  that  direct  load  management  rather  than 

price  signals  is  a  far  more  effective  way  of  controlling  load. 

1_6/   See  Exhibit  3. 
17/   Exhibit  4. 
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The  testimony  of  Mr.  Sherry  in  the  Delmarva  rate  case  demonstrates 
that  an  interruptible  rate  can  operate  directly  to  better  load 
factor  without  loading  punitive  burdens  on  one  class  of  consumer. 

Peak  load  pricing  in  the  form  of  interruptible  or  curtailable 
rate  and  night/day  differentials  have  been  used  for  years  to  the 
benefit  of  both  industry  and  utilities  without  using  marginal  cost 
principles,  punitive  differentials,  or  a  markedly  inequitable  impact 
on  industry.   Fair  rates  and  load  control  can  be  achieved  without 
such  drastic  expedients. 

Lifeline  Rates 

Lifeline  rates  amount  to  a  subsidy  from  some  electrical 

18/ 
consumers  to  others  and  an  ill-advised  giveaway. 

No  one  contends  that  lifeline  rates  are  related  in  any  way  to 

the  cost-causative  use  character isitics  of  residential  consumers. 

What  is  not  so  well  known  is  that  there  is  no  reason  to  believe 

that  such  a  rate  helps  the  truly  needy.   Studies  conducted  by  the 

19/  20/ 

Public  Utility  Commissions  in  Oregon   and  West  Virginia   indicate 

that  there  is  no  predictable  relationship  between  low  energy 

consumption  and  low  income.   Thus,  industrial  consumers  are  being 

asked  to  undertake  a  random  subsidy  of  residential  consumers.   It 


18/   See  Exhibit  6  for  a  more  extended  discussion. 

19/   See  Exhibit  9:  excerpts  from  Order  76-039,  January  16,  1976  , 
by  Charles  Davis,  Public  Utility  Commissioner  of  Oregon. 

20/   See  Exhibit  7:  Report  of  the  Public  Service  Commission  of  West 
Virginia;  see  also  Exhibit  8:  Staff  Reports  prepared  by  the 
W.  Va.  P.S.C.  Division  of  Accounts  &  Revenues. 
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is  a  matter  of  some  doubt  whether  an  industry  in  a  heavily  resi- 
dential area  such  as  the  Long  Island  area  served  by  Lilco,  for 
example,  could  absorb  the  burden  of  increased  rates  and  still 
provide  the  output  and  the  jobs  it  does  currently.   Lifeline  rates 
would  certainly  be  a  drag  on  the  capacity  to  do  so. 

In  the  recent  controversy  over  the  lifeline  legislation  in 
Maryland,  a  number  of  witnesses  from  industry  and  labor  testified 
against  the  lifeline  bill  because  it  would  have  caused  a  shortfall 
of  utility  revenues  of  from  $50-60  million  which  would  have  had  to 
be  made  up  from  other  consumers,  principally  industry.   These 
witnesses  testified  out  of  concern  for  the  impact  that  such  a  bill 
would  have  on  industrial  activity,  jobs  and  prices  of  consumer 
goods  in  Maryland.   A  sign  that  one  of  the  workers  carried  said  a 
lot  --  "Rates  don't  mean  a  thing  if  there  are  no  jobs." 

Conclusion 

Eicon  is,  in  sum,  opposed  to  the  rate  design  features  of  H.R. 
12461  for  several  reasons: 

1.  There  is  no  need  for  the  current  legislation  because  the 
issues  are  better  handled  at  the  state  level. 

2.  The  criticisms  of  declining  block  rates,  which  form  the 
rationale  for  the  bill,  are  unfounded. 

3.  There  is  no  sufficient  basis  to  predict  that  lifeline 
and  marginal  cost  rates  will  produce  any  benefits  over  current 
practices  and  there  is  substantial  reason  to  believe  the  effects 
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on  the  equity  of  utility  rates  and  on  economic  growth  would  be 
harmful. 

4.    Structurally,  we  feel  that  the  diffusion  of  responsibil- 
ity and  the  vagueness  of  operative  standards  of  H.R.  12461  will 

introduce  uncertainty  and  confusion  into  ratemaking  rather  than 

21/ 
making  it  more  predictable  and  rationaTT 

We  appreciate  the  opportunity  to  offer  these  comments.   We 

hope  they  have  been  helpful  both  in  indicating  Eicon's  viewpoint 

and  in  pointing  out  the  reasons  why  there  is  no  need  for  any  federal 

legislation  dealing  with  electric  utility  rates  at  this  time. 


21/  An  analysis  of  the  administrative  structure  of  the  bill 
appears  as  Exhibit  10. 
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STATEMENT  OF  ROGER  W.  SANT 
ASSISTANT  ADMINISTRATOR 
ENERGY  CONSERVATION  AND  ENVIRONMENT 
FEDERAL  ENERGY  ADMINISTRATION 

before  the 

Subcommittee  on  Energy  and  Power 
Committee  on  Interstate  and  Foreign  Commerce 

on 

Rate  Design  and  Load  Management 

H.R.  12461 

March  31,  1976 

Introduction 

Mr.  Chairman  and  distinguished  Members  of  the  Subcommittee, 
I  welcome  the  opportunity  to  appear  before  you  today  on  the 
subjects  of  electric  utility  rate  design  and  load  management. 
Accompanying  me  today  is  Howard  F.  Perry,  my  Associate  Assistant 
Administrator  for  Utilities  Programs. 

I  am  appearing  before  you  today  to  present  testimony  on 
H.R.  12461,  the  Electric  Utility  Rate  Reform  and  Regulatory 
Improvement  Act.   My  testimony  is  divided  into  two  parts, 
electric  utility  rate  design  and  electric  utility  load  management 
At  the  conclusion  of  my  remarks,  I  shall  be  happy  to  respond 
to  any  questions  the  Members  wish  to  ask. 
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[.    RATE  DESIGN 

The  Nation's  electric  utilities  conprise  approximately  25 
percent  of  our  annual  enerav  consumption  in  qenerating  electrical 
power.   Of  this  fraction,  about  38%  represents  scarce  oil  and 
natural  gas  resources  that  are  used  as  generator  fuels.   In 
1975,  more  than  1.5  million  barrels  and  more  than  7.5  billion 
cubic  feet  of  gas  were  used  to  generate  electricity — every  day. 
These  figures  represent  more  than  9%  of  total  U.  S.  oil 
consumption  and  15%  of  U.  S.  natural  gas  consumption. 

Electric  utilities,  then,  represent  a  major  consuming 
sector  of  national  energy  resources.   FEA  is  committed  to 
conserving  scarce  energy  resources  in  this  critial  sector,  and 
the  strategy  it  has  chosen  to  pursue  is  to  vigorously  promote 
increased  efficiency  in  the  generation,  transmission  and  end-use 
of  electric  energy.   An  increase  in  the  efficiency  with  which 
electricity  is  produced  and  used  will  conserve  raw  energy 
resources  and  will  thus  represent,  in  a  sense,  a  major  new 
wellspring  of  energy.   And,  the  net  cost  of  this  new-found 
energy  will  be  much  below  that  of  an  equivalent  amount  of 
incremental  supply. 

But  a  strategy  of  increasing  efficiency  in  the  electric 
power  sector  promises  more  than  substantial  energy  savings. 
Analyses  conducted  for  the  recent  National  Energy  Outlook 
indicate  that  such  a  strategy  can,  by  reducing  the  need  for 
incremental  generating  capacity,  save  at  least  $60  billion 
in  cumulative  capital  costs  by  1985.   For  consumers,  this 
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level  of  savings  translates  into  an  8  percent  drop  in  the  real 
price  of  electricity. 

The  key  element  of  FEA  conservation  policy  in  the  electric 
power  sector  is  to  improve  the  efficiency  of  capacity  and  fuel 
utilization  of  electric  utilities  and,  through  more  accurate 
pricing  signals,  the  efficiency  of  electricity  end-use  by 
consumers.   The  most  widely-used  measure  of  a  utility's  degree 
of  capacity  utilization  is  its  load  factor,  equal  to  the  ratio 
of  its  average  hourly  kilowatt  load  to  its  hourly  load  during 
its  annual  peak  demand.   Since  electric  utilities  are  mandated 
to  supply  enough  electric  power  to  meet  even  the  highest  peak 
demands,  a  low  load  factor  indicates  that  a  utility  is  carrying 
a  large,  costly,  and  inefficient  portion  of  capacity  that  is 
being  used  only  a  few  hours  each  day.   Load  management  in  its 
generic  sense  describes  programs  and  activities  designed  to 
improve  the  capacity  utilization,  or  load  factor,  of  electric 
utilities.   The  results  of  ignoring  load  management  are  inflated 
capital  requirements,  energy  waste  through  the  use  of  inefficient 
peaking  gnerators,  and  an  increase  in  the  use  of  scarce  oil 
and  gas  to  generate  electricity--since  peaking  units  rely 
almost  completely  on  oil  and  natural  gas. 

At  the  heart  of  a  load  management  strategy  is  the 
implementation  of  electric  utility  rate  structures 
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that  reflect  peak/off-peak  cost  differentials  and  therefore 
provide  consumers  with  an  incentive  to  shift  portions  of  their 
electricity  demand  away  from  system  peak  periods.   By  thus 
reducing  utility  peakloads,  system  load  factors — and  consequently 
efficient  capacity  utilization — will  be  increased.   This  set  of 
pricing  signals  is  most  commonly  termed  peakload  or  time-of-day 
pricing,  and  is  one  aspect  of  an  overall  approach  of  marginal 
cost  pricing. 

According  to  economic  theory — which  available  evidence  bears 
out  in  practice — electricity  will  be  produced  and  consumed  most 
efficiently  when  its  price  reflects  the  marginal  costs  of 
supplying  it. 

In  simple  terms,  time-of-day  pricing  reduces  the  price  of 
electricity  used  in  off-peak  periods  (when  the  marginal  cost 
of  supplying  electricity  is  generally  lower  than  the  average 
cost)  and  increases  the  price  of  electricity  ured  in  peak  periods, 
(when  the  marginal  cost  is  higher) .   As  advocated  by  FEA,  marginal 
cost  pricing  will  affect  only  electric  utility  rate  structures, 
rather  than  overall  electricity  rate  levels,  which  must  be 
determined  by  State  regulatory  judgments  as  to  appropriate 
revenue  requirements. 

Electric  rate  structures  generally  in  effect  in  the  United 
States  fail  to  reflect  the  marginal  costs  of  supplying 
electricity.   By  this  failure  they  also  fail  to  achieve  the 
three  major  objectives  of  electric  rates:   to  meet  revenue 
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requirements,  to  achieve  an  economically  efficient  allocation 
of  resources  in  the  supply  and  consumption  of  electricity,  and 
to  distribute  equitably  the  burdens  and  benefits  associated 
with  the  consumption  of  electricity.   For  the  most  part 
traditional  electric  rates  have  achieved  the  revenue  requirement 
objective,  since  regulatory 'authorities  have  generally  accorded 
revenue  requirements  primacy  among  the  three  objectives. 
However,  during  recent  years  the  aoility  of  traditional  rate 
structures  even  to  produce  sufficient  revenues  in  excess  of  cost: 
has  come  into  question  with  the  growing  imbalance  between  the 
high  incremental  costs  of  electricity  capacity  and  the  much 
lower  historical  costs  in  the  rate  base. 

The  record  of  current  rate  structures  in  achieving  the 
other  two  objectives  is  less  successful.   The  second 

objective  is  efficient  resource  allocation  in  the  supply  and 
consumption  of  electricity.   When  consumer  electric  rates 
reflect  the  costs  of  resource  inputs  necessary  to  supply  an 
incremental  unit  of  electricity,  resources  will  be  allocated 
more  efficiently.   If  the  price  of  an  incremental  unit  of 
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electricity  is  set  below  its  marginal  cost,  electricity  will 
be  oversold,  and  if  its  price  is  set  above  its  marginal  cost 
it  will  be  undersold.   In  the  former  case  more  scarce  resources 
will  be  committed  to  the  production  of  the  commodity  than 
warranted,  and  in  the  latter  case  fewer  resources  will  be 
allocated  than  are  warranted.   In  both  cases,  inefficient 
resource  allocation  will  result.   The  Nation's  electric  energy 
market  today  exhibits  both  forms  of  inefficient  resource 
allocation. 

Electric  rates  across  the  Nation  are  generally  the  same 
during  all  parts  of  the  day,  even  though  utility  costs  are 
higher  during  peak  hours.   As  a  result,  on  the  one  hand,  peak 
period  electricity  is  priced  below  its  marginal  cost  and  is, 
consequently  oversold.   On  the  other  hand,  electricity  con- 
sumed during  off-peak  periods  is  priced  above  its  marginal 
cost,  and  is  consequently  undersold. 

There  are  two  major  reasons  why  electricity  costs  much  more 
to  supply  during  peak  periods  than  during  off-peak.   First, 
electric  utilities  must  have  on  hand  sufficient  generating 
capacity  to  fully  meet  the  demands  of  their  customers  at  system 
peak,  even  if  this  capacity  is  used  only  a  few  hours  per  day 
during  a  few  months  of  the  year.   It  follows  that  responsibility 
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for  the  cost  of  this  capacity,  i.e.,  the  demand  cost,  rests 
with  peak  users  of  electricity.   Under  present  circumstances, 
this  demand  cost  responsibility  is  substantial,  because  the 
costs  of  incremental  generating  capacity  are  now  greatly  in 
excess  of  historical  capacity  costs.   Secondly,  peaking 
generators  are  less  efficient,  and  use  more  expensive  and  scarce 
generator  fuels,  than  base-load  generating  capacity.   As  a 
result,  even  the  variable  cost  (generally  called  the  energy  cost) 
of  peak  period  electricity  is  higher  than  that  of  off-peak 
electricity. 

Yet,  the  electric  rate  structures  typically  in  effect  in 
this  Nation  do  not  accurately  signal  the  varying  costs  of 
electricity  consumption  at  different  times.   Consumers  using 
electricity  during  off-peak  periods  pay  the  same  price  as  on-peak 
users,  even  though  the  cost  of  supplying  off-peak  price  is 
demonstrably  lower.   Current  electric  rates  thus  fail  to 
achieve  the  third  objective  of  electric  rates:   to  equitably 
distribute  the  costs  and  benefits  of  electricity  supply.   In 
short,  under  electric  rate  structures  that  inadequately 
reflect  the  time-varying  costs  of  supplying  electricity, 
off-peak  users  of  electricity  effectively  subsidize  peak- 
period  users.   This  phenomenon  is  not  confined  to  any  one 
customer  class.   Portions  of  residential,  commercial  and 
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industrial  classes  all  realize  the  benefits  of  this  subsidy, 
and  other  portions  of  each  class  are  bearing  its  costs.   Moreover, 
this  subsidization  produces  system  inefficiency,  which  increases 
the  total  production  cost  of  electricity  for  both  the  individual 
utility  and  the  Nation. 

In  addition  to  their  general  lack  of  time-dif ferentation, 
there  is  another  feature  of  current  electric  rates  that  leads 
to  inefficient  resource  allocation  and  cross-customer  subsidies, 
and  hence  to  energy  waste.   This  is  their  typical  declining- 
block  structure,  which  prices  incremental  blocks  of  electricity 
usage  at  a  lower  price  per  unit  than  the  preceding  block. 
In  most  cases,  tills  feature  does  not  reflect  the  marqinal  costs  of 
providing  additional  units  of  energy.   Most  of  the  variable 
cost  of  supplying  electricity  lies  in  the  cost  of  fuel.   There 
are,  however,  no  apparent  scale  economies  associated  with 
purchasing  large  amounts  of  fuel,  and  therefore  the  kilowatt- 
hour  components — the  energy  charge--of  rates  should  not  decline 
as  much  as  they  do  with  increased  kilowatt-hour  consumption.   Any 
scale  economies  associated  with  higher  levels  of  kilowatt  demand, 
for  example,  savings  in  transmission  costs,  should  be  reflected 
in  explicit  demand  or  customer  charges  rather  than 
hidden  in  declining  energy  charges.   By  pricing  all 
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units  of  electricity  at  their  marginal  cost,  efficient  resource 
allocation  will  be  achieved.   At  the  same  time,  volume  price 
variations  that  are  not  cost  justified — i.e.,  subsidies — 
will  be  eliminated. 

Electric  rate  structures  based  on  marginal  cost  principles 
will  reflect  the  varying  costs  of  electricity  consumption  at 
different  points  of  the  day  and  the  year,  and  will  price  each 
incremental  unit  of  electricity  at  any  time  at  the  marginal 
social  cost  of  supplying  it.   By  doing  so,  time-of-day  rates 
based  on  marginal  costs  will  achieve  the  two  objectives  of  rate- 
making  not  met  by  traditional  rates:   to  allocate  resources 
efficiently  in  the  supply  and  consumption  of  electricity,  and 
to  distribute  equitably  the  costs  and  benefits  of  supplying 
electricity.   Even  where  traditional  rates  have  been  fairly 
successful,  in  meeting  revenue  requirements,  time-of-day  rates 
will  be  more  successful.   In  1974  and  1975,  electricity  sales 
leveled  off  substantially,  largely  as  industrial  users  reduced 
their  consumption  of  electricity.   But  a  disproportionate  amount 

of  the  reduction  occurred— because  current  rates  do  not  vary 

by  time — in  off-peak  hours,  partly  resulting  in  the  fact  that 

some  utilities,  obliged  to  add  expensive  capacity  to  meet  only 

peak  demands,  have  experienced  revenue  shortfalls.   As  a 

consequence  utilities  have  been  forced  to  apply  more  frequently 

for  rate  increases  in  recent  years.   By  basing  rates  on  the  marginal 
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costs  of  electricity,  utilities  will  require  less  financing 
for  capacity  expansion  and  will  benefit  from  reduced  running 
costs  because  of  the  use  of  a  more  efficient  generating  mix. 
These  cost  reductions  will  benefit  both  utilities  and  utility 
customers. 

The  magnitude  of  the  benefits  of  time-of-day  pricing,  as 
I  said  earlier,  will  be  substantial.   FEA  analyses  indicate  that 
it  can  bring  about  savings  of  22  percent — about  $60  billion--in 
constant  dollars  in  cumulative  capital  requirements  through 
1985.   The  average  real  cost  of  electricity  can  be  reduced,  under 
marginal  cost  pricing,  by  8  percent  by  1985.   Moreover,  customers 
of  all  classes  can  reduce  their  electric  bills  by  the  order  of 
15  to  2  0  percent  if  their  present  consumption  patterns  tend  to 
be  off-peak,  or  if  they  can  shift  a  portion  of  their  electricity 
usage  away  from  peak  periods. 

The  energy  conservation  savings  are  equally  substantial. 
FEA  studies  show  that  a  time-of-day  pricing  strategy  can  by 
1985  reduce  total  energy  consumption  by  about  200,000  barrels 
per  day  of  oil  equivalent  as  more  of  the  electricity  generating 
load  is  borne  by  more  efficient  base-load  units  than  by  peaking 
units.   In  addition,  since  oil  is  used  for  most  peaking 
requirements,  the  actual  use  of  oil  in  generating  electricity 
can  be  reduced  substantially  by  1985. 
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For  these  substantial  energy  and  economic  benefits,  FEA 
has  been  a  strong  advocate  of  marginal  cost-based  electric 
rate  structures.   In  the  past  year,  FEA  has  participated  in 
regulatory  proceedings  before  utility  commissions  in  ten  States 
to  advocate  the  phased,  responsible — but  timely-Timplementation 
of  time-of-day  pricing.   Advocacy  of  time-of-day  pricing  is 
also  a  key  element  of  our  UCAN  program  (an  acronym  for 
Utilities  Conservation  Action  Now)  which  seeks  to  bring 
utilities,  utility  consumers,  and  utility  regulators  together 
in  adopting  practices  that  promote  energy  conservation.   We 
recognize  that  a  certain  range  of  uncertainty  and  several 
technical  problems  attend  the  full  implementation  of  time-of- 
day  pricing.   To  meet  these  concerns,  the  Office  of  Energy  Con- 
servation and  Environment  is  funding  a  series  of  electric  utility 
rate  reform  and  load  management  demonstration  projects.   These 
projects  are  testing  the  rate  structures  we  are  advocating,  to 
gauge  consumer  reactions  to,  and  utility  benefits  from,  different 
time-of-day  rate  formulas.   Early  results  from  these  projects 
confirm  what  economic  theory  and  European  experience  led  us  to 
believe,  that  time-of-day  pricing  will  promise  substantial  energy 
and  economic  benefits  to  both  utilities  and  utility  consumers— 
of  all  classes. 
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I  would  now  like  to  briefly  discuss  two  of  the  major 
concerns  expressed  by  utility  customers  in  regard  to  time- 
of-day  marginal  cost  pricing.   First,  a  number  of  industrial 
customers  have  indicated  a  concern  for  a  large  one-step  increase 
in  electric  bills  if  structural  rate  reform  becomes  a  reality. 
Some  of  these  customers  assume  that  the  higher  peak  period  rates 
in  time-of-day  pricing  will  lead  to  higher  electric  bills. 
Some  large  users  further  maintain  that  such  a  pricing  structure 
would  unduly  discriminate  against  them  because  many  already 
operate  on  round-the-clock  shifts  and  thus  cannot  shift  loads 
to  off-peak  periods.   Other  industrial  and  commercial  customers 
may  argue  that  high  relative  labor  costs  prevent  them  from 
introducing  off-peak  shifts. 

I  would  address  these  concerns  as  follows.   First,  let 
me  emphasize  that  under  time-of-day   pricing,  off-peak  rates 
would  be  lower  than  the  present  undifferentiated  rates,  and 
peak  period  rates  would  be  higher.   The  electrical  consumption 
of  a  24-hour  operation  is,  of  course,  largely  off-peak  already, 
and  such  a  firm  would  thus  benefit  from  the  reduced  off-peak 
rates.   Shifts  in  consumption  that  would  further  reduce  the  peak 
period  usage  of  such  a  customer  are  frequently  possible  with 
available  technology  and  would  result  in  still  greater  cost 
savings.   Other  users  may  experience  higher  or  lower  electric 
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bills,  depending  on  their  usage  patterns,  but  all  customers — 
including  residential  customers — would  have  the 
opportunity  to  reduce  their  electricity  costs  by  shifting  some 
'of  their  usage,  perhaps  individual  loads,  to  off-peak  periods. 
If  some  of  such  customers  do  experience  higher  electric  bills, 
this  outcome  would  be  cost-based — not  capricious  or  arbitrary — 
and  I  am  not  persuaded  that  subsidies  hidden  in  the  pricing 
structure  should  be  used  to  sustain  utility  customers  unable  or 
unwilling  to  bear  the  full  costs  their  usage  patterns  impose 
on  the  utility,  be  they  industrial  or  residential.   In  any  case, 
the  preservation  of  hidden  subsidies  to  utility  customers  should 
not  stand  in  the  way  of  achieving  economic  and  energy  goals  in 
the  overall  public  interest. 

The  second  concern  some  have  raised  during  the  consideration 
of  time-of-day  pricing  is  the  cost  and  availability  of  the 
necessary  metering  equipment.   They  express  particular  concern 
about  the  cost-effectiveness  of  adding  the  necessary  metering 
equipment  to  apply  time-of-day  rates. 

The  costs  of  metering  should  legitimately  be  taken  into 
account  by  regulatory  authorities  and  utilities  in  their 
appraisal  of  peakload  pricing.   FEA ' s  position  is  that  decision 
to  implement  peakload  pricing  In  any  jurisdiction  should  be 
based  on  balancing  the  costs  of  necessary  metering  against  the 
anticipated  benefits  under  peakload  pricing.   However,  I  believe 
that  time-of-day  metering  is  clearly  cost-beneficial  for 
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industrial  and  larger  commercial  customers,  and  is  likely  to 
be  cost-beneficial  now  even  for  smaller  customers  in  most 
instances. 

First,  time-of-day  metering  costs  will  be  a  minor  factor 
for  larger  industrial  and  commercial  customers.   Many  may  already 
have  the  necessary  metering  equipment  or  can  obtain  such  equipment 
for  a  small  fraction  of  their  total  electricity  bills.   Second, 
time-of-day  metering  is  now  economically  feasible  for  many  small 
commercial  and  residential  customers.   We  know  that  the  necessary 
metering  equipment  exists,  even  if  in  small  quantities,  under 
present  market  conditions.   The  probability  of  cost- justification 
will  be  greater  as  new  metering  technology  now  in  the  early 
stages  of  production  increasingly  comes  into  widespread 
application,  leading  to  substantial  cost  reductions  as  scale 
economies  are  reached.   Load  leveling  even  by  small  customers 
will  likely  recover  the  costs  of  time-of-day  metering,  although 
such  recovery  will  depend  upon  the  rate  itself,  system  load 
characteristics  and  the  ability  of  consumers  to  reduce  usage 
during  peak  periods. 

I  would  now  like  to  turn  to  several  specific  provisions  of 
Title  II  which  relate  to  the  rate  design  of  electricity  service. 
Section  203(a)(1)  sets  up  the  followinq  minimum  standard: 
"Except  as  otherwise  provided  in  paragraph  (3),  rates  for 
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providing  electric  service  to  each  electric  consumer  (or 
class  thereof)  shall  be  designed,  to  the  maximum  extent 
practicable, . to  reflect  the  costs  of  providing  electric  service 
to  such  customer  (or  class) .   Such  costs  shall  be  determined 
by  the  State  regulatory  authority  in  accordance  with  section 
205".   "Paragraph  (3)"  provides  for  the  implementation  of 
lifeline  rates,  which  FEA  cannot  support  prior  to  the 
availability  of  evidence  assessing  its  effects  with  certainty. 
It  is  FEA's  position  that  electric  rates  for  every  electricity 
consumer  and  consuming  class  should  reflect,  to  the  maximum 
extent  practicable,  the  time-varying  costs  of  providing  electric 
service  to  such  consumer  or  class.   However,  FEA  has  not  taken 
the  position  that  these  practices  should  be  adopted  now  on  a 
uniform,  nationwide  basis.   State  and  local  regulatory  authoriti* 
should  have  the  flexibility  to  respond  to  particular  problems 
and  system-specific  conditions. 

Section  203(a)  (2)  sets  forth  the  following  minimum 
standard:   "The  rate  per  kilowatt,  or  per  kilowatt-hour,  for 
providing  electric  service  during  any  period  to  any  electric 
consumer  (or  class  thereof)  shall  not  decrease  as  kilowatt,  or 
kilowatt-hour,  consumption  by  such  consumer  increases,  except 
to  the  extent  that  such  utility  shows  in  an  evidentiary  hearing 
that  such  decrease  reflects  costs  of  providing  electric  service 
to  such  consumer  (or  class)  which  decrease  as  such  consumption 
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increases.   Such  costs  shall  be  determined  by  the  State 
regulatory  authority  in  accordance  with  section  205".   FEA 
supports  the  concept  embodied  in  this  section,  but  does  not 
agree  that  H.R.  12461' s  mandatory  approach  will  adequately 
preserve  the  integrity  of  State  regulatory  authorities. 

Section  205(a)  provides  that  "Each  State  regulatory 
authority  which  has  assumed  enforcement  responsibility  shall 
prescribe  methods  for  determining  costs  of  service  provided  to 
electric  consumers  (and  classes  thereof)  by  each  electric 
utility  over  which  it  has  ratemaking  authority.   Such  methods 
shall,  to  the  maximum  extent  practicable  and  to  the  extent 
consistent  with  203(e),  reflect  marginal  costs  of  service  to 
each  electric  consumer  (or  class  thereof) ,  including  differences 
in  cost-incurrence  attributable  to  daily  and  seasonal  time  of 
use  of  service."  (Paragraph  203(e)  provides  that  nothing  in 
Title  II  shall  authorize  utility  revenue  recovery  in  excess  of 
revenue  requirements  as  determined  in  regulatory  proceedings). 
It  is  FEA's  position  that  costs  of  service  provided  to  electric 
consumers  and  consuming  classes  should  be  based  on  marginal 
cost  principles.   But  we  do  not  favor  Federal  mandating  of 
detailed  ratemaking  standards,  which  may  not  be  uniformly 
beneficial  in  practice  or  appropriate,  based  on  our  current 
limited  knowledge  of  the  effects  of  such  standards. 
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II.   LOAD  MANAGEMENT 

Load  management  is  the  generic  term  describing  techniques 
and  pricing  mechanisms  designed  to  improve  the  capacity 
utilization  of  electric  utilities.   Studies  undertaken  for 
the  Project  Independence  Report  and  for  the  recently-completed 
National  Energy  Outlook  indicate  that  a  strategy  of  encouraging 
electric  utility  load  management  can  promise  the  Nation 
substantial  benefits  in  both  energy  and  future  capital  savings. 
The  most  widely-used  measure  of  a  utility's  capacity 
utilization  is  its  load  factor,  equal  to  the  ratio  of  its 
average  hourly  kilowatt  load  to  its  hourly  load  at  the  time 
of  annual  system  peak.   In  the  past  several  years,  average 
national  load  factors  have  declined  by  several  percentage 
points,  and  now  rest  at  less  than  61  percent. 

To  a  significant  degree,  the  deterioration  of  electric 
utility  load  factors  in  recent  years  can  be  traced  to  the 
growth  of  temperature-sensitive  loads,  i.e.,  loads  that  are 
at  their  greatest  during  the  hottest  days  of  the  summer  and 
the  coldest  days  of  the  winter.   This  growth  can  be  traced 
in  turn  to  the  general  rise  in  American  living  standards, 
reflected  in  the  increasing  saturation  of  air-conditioning 
and,  to  a  lesser  extent,  electric  space  heating.   The  annual 
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peak  loads  of  United  States  utilities  invariably  come  during 
the  days  of  temperature  extremes,  generally  after  several 
consecutive  days  of  such  temperatures.   The  immediate  reason 
that  utility  load  factors  have  decreased  is  that  the  growth  of 
these  peak  demands  has  outstripped  the  growth  of  overall  utility 
sales. 

A  low  load  factor  indicates  that  a  utility  has  on  line  a 
substantial,  expensive  and  inefficient  portion  of  capacity  that 
is  being  used  only  a  few  hours  each  day.   There  are  several 
critical  consequences  of  such  a  low  load  factor.   First, 
utilities  must  bear  the  fixed  costs  of  this  additional  capacity 
24  hours  a  day,  even  though  it  is  generating  electricity — and 
revenues—only  a  few  hours  a  day.   These  costs  are  passed  on  to 
all  consumers.   Second,  because  the  generating  efficiency  of 
peaking  capacity  is  substantially  less  than  that  of  base  load 
capacity,  peak  generators  require  a  substantially  greater  BTU 
fuel  input  to  produce  the  same  number  of  kilowatt-hours  of 
electricity.   Third,  since  peaking  units  are  more  inefficient 
and  require  more  expensive  fuels  than  base  load  generating  units, 
the  running  costs  of  peaking  generators  are  very  high.   Fourth, 
because  peaking  units  depend  almost  completely  on  oil  or 
natural  gas  rather  than  more  abundant  domestic  fuels  used  for 
peak  generation,  overreliance  on  such  units  is  inconsistent 
with  national  energy  goals. 
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For  these  reasons,  FEA  is  committed  to  a  policy  of 
promoting  load  management.   The  central  element  of  a  load 
management  strategy,  as  we  had  the  opportunity  to  discuss 
earlier,  is  to  provide  a  set  of  time-varying  pricing  structures 
that  will  offer  consumers  the  incentive  to  shift  portions  of  their 
electricity  usage  away  from- utility  system  peak  -periods.   As 
peak  demands  are  reduced,  utility  load  factors--and 
consequently  capacity  utilization — will  be  increased. 

But  a  time-of-day,  marginal  cost-based  pricing  structure, 
may  not,  by  itself,  completely  resolve  utility  load 
management  concerns.   There  seems  to  be  two  major  reasons  for 
this,  known  in  the  industry  as  the "shif ting-peak"  problem  and 
the  "needle  peak  "problem.   Turning  first  to  the  shifting-peak 
question,  assume  that  a  utility's  load  curve  demonstrates  a 
daily  summer  peak  period  of,  say,  2  p.m.  to  7  p.m.   Being  a 
progressive  company,  the  utility  develops  a  time-of-day 
pricing  structure  to  reflect  the  varying  marginal  costs  of 
supplying  electricity  at  different  periods  of  the  day.   It 
therefore  implements  a  time-of-day  pricing  schedule  with  two 
rating  periods,  peak  and  off-peak,  and  sets  a  price  differential 
for  the  two  periods  of,  say,  4:1.   The  utility  gauges  the  peak 
and  off-peak  rating  periods  to  coincide  with  its  system  peak 
hours.   Once  the  new  rates  are  put  into  effect,  the  utility 
finds,  sure  enough,  that  electricity  usage  during  the  peak  hour 
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has  declined.  The  utility  miqht  also  discover  that  its  peaks  have 
not  been  reduced,  but  have  merely  shifted — prior  to  2  p.m.  and 
immediately  after  7  p.m.   The  load  management  benefits  of  such 
a  rate  would  thus  be  neutralized.   While  this  should  seldom  occur, 
when  it  does,  it  calls  for  limitinq  the  pricing  incentive  to  what 
is  actually  needed  to  equalize  peaks  at  different  times. 

The  second  problem  concerns  the "needle-peak "phenomenon, 
which  arises  because  of  the  temperature-sensitive  nature  of 
most  utility  loads.   Assume  that  a  utility  institutes  a  time- 
of-day  rate  structure  with  very  substantial  peak/off-peak 
pricing  differentials,  say,  10:1.   Assume,  further,  that  this 
rate  has  been  successful  in  holding  down  the  utility  system's 
peak  demand  over  most  of  the  summer.   Experience  would  suggest, 
however,  that  after  a  few  consecutive  days  of  extremely  hot  and 
humid  weather,  there  would  come  a  time  when  consumers  would 
"cave  in",  and  willingly  pay  a  very  high  price  in  order  to  be 
able  to  enjoy  their  air  conditioning  with  its  controls  set  on 
"max".   The  result  is  a  very  severe  needle  peak,  which 
effectively  reduces   many  of  the  load  management  gains  the 
utility  thought  it  had  made  earlier  in  the  summer.   Again,  this 
is  a  potential  problem  with  any  time-of-day   rate  when  not 
accompanied  by  other  load  management  techniques. 
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To  a  substantial  degree  the  problems  of  shifting  peaks  and 
of  needle  peaks  can  be  alleviated  by  combining  other  pricing 
tools  with  time-of-day  rates.   The  most  important  of  these 
are  interruptible,  or  curtailable,  industrial  rates,  which  a 
small  number  of  utilities  have  offered  for  many  years. 
Although  interruptible  rates  are  not  precisely  based  on  marginal 
costs,  such  rates  are  broadly  consistent  with  marginal  cost 
principles.   Since  interruptible  loads  are  generally  shed  as 
a  utility  system  approaches  peak,  such  loads  should  not  bear 
the  cost  responsibility  for  the  capacity  needed  to  meet  these 
peaks.   Nor  should  such  loads  be  forced  to  pay  the  higher 
running  costs  of  peak  period  electricity  generation.   The 
substantially  lower  rates  charged  interruptible  customers, 
then,  are  justified  by  marginal  cost  principles.   Such  rates, 
moreover,  will  be  most  effective  when  used  in  conjunction  with 
time-of-day  marginal  cost-based  rates.   By  having  available 
the  option  of  shedding  the  interruptible  portion  of  their 
industrial  load  at  any  time,  utilities  will  be  better  able  to 
avert,  or  at  least  ease,  the  needle-peak  and  shifting-peak 
problems . 

A  second  pricing  tool,  designed  to  avoid  the  shifting  peaks 
problem,  is  to  include  an  intermediate  rate  between  the  peak 
and  off-peak  rates.   By  pricing  the  hours  immediately  before 
and  after  the  peak  hours  at  this  intermediate  rate,  the 
incentive  to  use  electricity  in  these  hours  will  be  reduced. 
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These  pricing  tools  may  not  always  provide  a  complete  answer 
to  load  problems  as  they  arise  under  time-of-day  rates.   There 
may  also  be  a  role  for  other  load  management  systems,  including 
utility  load  control  systems. 

Electric  load  controls  enable  a  utility  to  shed  portions 
of  its  demand  load  during  its  system  peak  periods.   Customer 
loads  can  be  shed  on  a  predetermined  basis,  that  is,  timed  so  as 
to  coincide  with  estimated  system  peak  hours.   Or,  a  signalling 
control  mechanism  can  be  set  up  to  provide  a  utility  the 
flexibility  to  shed  portions  of  its  load  whenever  system  peak 
is  approached. 

The  simplest  load-shedding  option  is  a  clock-actuated  switch, 
which  will  turn  off  individual  load  units  according  to  a  timer 
pre-set  to  coincide  with  predicted  system  peak  periods.   This 
method  is  currently  used  by  many  utilities  to  control  electric 
water  heater  loads,  and  is  made  generally  acceptable  to  small 
customers  by  preferential  rates.   The  main  advantage  of 
systems  using  control  clocks  lies  in  their  simplicity,  which 
is  reflected  in  the  relatively  low  cost  of  the  hardware.   The 
present  cost  to  the  utilities  of  the  basic  residential  single- 
phase  watthour  meter  with  a  built-in,  clock-actuated,  on-off 
switch  is  about  $50.   The  main  problem  facing  utility  systems 
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with  a  large  number  of  control  clocks  is  a  lack  of  flexibility 
and  a  low  degree  of  reliability.   For  example,  clocks  often 
need  readjusting.   To  make  a  change  in  the  on-off  times  of 
the  controlled  load,  each  clock  must  be  manually  reset,  which 
is  a  time-consuming,  costly  process.   Moreover,  clock-controlled 
load  management  systems  may  be  impractical  if  adjustments  in 
the  control  schedule  are  necessitated  by  seasonal  changes  in 
the  load  curve  and  by  the  changes  from  standard  to  daylight 
saving  time.  ^ .  . 

Another  element  of  the  inflexibility  of  such  systems 
arises  from  the  24-hour  cycle  operation  of  such  clocks.   That 
is,  the  load  is  typically  turned  off  even  when  unnecessary,  such 
as  on  weekends  and  holidays.   Furthermore,  since  the  clocks 
run  on  line  power,  power  outages  will  kick  the  on-off  times  of 
the  load  out  of  phase.   An  extended  power  outage  in  an  area 
involving  a  large  controlled  load  may  shift  the  on-period  so 
as  to  post  a  serious  problem  for  the  utility.   This  problem  can 
be  alleviated  by  providing  the  electrically  driven  clocks  with 
a  mechanical  (spring)  backup.   The  addition  of  a  10-hour 
carryover  adds  $20  to  the  cost  of  the  meter. 

The  flexibility  lacking  in  clock  control  mechanisms  is 
provided  by  load  communication  systems  that  enable 
a  utility  to  drop  portions  of  its  load  on  a  selective  basis  by 
sending  a  load-shedding  signal  to  receivers  located  at  the 
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individual  customer  end-use.   The  most  important  of  these 
mechanisms  is  ripple  control,  which  is  in  widespread  use  in 
Western  Europe,  Austrailia,  New  Zealand,  and  South  Africa. 
Ripple  control  technology  was  first  developed  in  Europe  over 
50  years  ago  and  has  steadily  improved  since  then,  gaining 
wide  acceptance  in  the  industrialized  West  outside  of  the 
United  States.   Ripple  control  systems  are  currently  being 
implemented  on  a  limited  basis  in  Vermont,  and  are  incorporated 
in  several  of  FEA's  Electric  Utility  Demonstration  projects. 

In  simple  terms,  ripple  control  systems  inject   selective 
load-shedding  instructions,  coded  in  audio-frequency  signals, 
into  the  electricity  distribution  network.   The  signals  then 
travel  through  transformers  and  lines  to  receivers  at  the 
customer  end,   where  the  signals  are  decoded  and  acted  upon. 

The  great  appeal  of  ripple  control  load  management  systems 
is  in  their  flexibility  and  reliability.   Depending  upon  the 
type  of  signal  transmission  equipment  and  central  processing 
unit  used,  the  number  of  different  command  messages  ranges  into 
the  thousands,  and  signals  can  be  directed  to  many  classes  and 
sub-classes  of  end-uses.   The  messages  can  be  sent  manually 
whenever  necessary,  or  automatically  according  to  any  pre- 
determined schedule.   As  a  further  step  in  the  degree  of  control 
a  ripple-controlled  network  can  be  turned  into  an  automatic 
system  by  using  a  computer  to  monitor  the  network  status  via 
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connections  to  the  appropriate  network  points,  and  to  initiate 
automatically  the  transmission  of  the  required  command. 

In  Europe,  one  of  the  most  important  uses  of  ripple  control 
is  the  control  of  charging  times  on  electric  storage  heaters. 
However,  ripple  controls  are  .used  not  only  for  load  shedding 
purposes,  but  also  for  a  variety  of  other  functions.   Most 
importantly,  ripple  control  can  be  an  integral  part  of  a  time- 
varying  metering  program,  since  it  provides  utilities  with  the 
ability  to  flexibly  and  remotely  switch  time-of-day  meters  to 
different  rate  periods.   In  addition,  ripple  control  signals 
could  be  used  by  utilities  in  the  execution  of  various  electricity 
distribution  functions,  such  as  closing  and  opening  circuit 
breakers . 

The  primary  disadvantage  of  a  ripple  control  system  in 
comparison  to  a  simple  clock-actuated  control  system  lies, 
of  course,  in  its  cost.   The  major  cost  elements  of  ripple 
system  are  its  central  processing  unit,  signal  injection 
equipment,  and  individual  receiving  units.   Allocated  costs 
per  residential  customer  of  such  a  system  have  been  estimated 
to  be  in  the  range  of  $100  to  $150,  in  contrast  to  a  simple 
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clock  control  system  with  per  customer  costs  of  less  than 

$50.   These  costs  are  expected  to  decline,  however,  as  utilities 

purchase  more  of  these  systems,  and  production  costs  fall 

as  scale  economies  are  achieved. 

The  third  load  control  system  is  radio  control,  which  enables 
a  utility  to  selectively  and  flexibly  shed  portions  of  its  load 
via  radio  waves.   A  radio  control  system  is  superior  to  ripple 
control  in  some  respects.   Most  importantly,  because  radio 
transmissions  can  be  made  at  much  higher  frequencies  than 
ripple  control  frequencies,  wider  bandwidths--and  thus  higher 
information  rates — can  be  employed.   It  must  be  recognized, 
though,  that  many  radio  frequencies  are  already  somewhat 
overloaded,  thus  limiting  the  choice  of  a  radio  control  system's 
operating  frequency  and  bandwidth,  and  hence  its  information 
transmission  ability.   The  Federal  Communications  Commission 
has  designated,  however,  a  portion  of  the  Nation's  airwaves 
to  be  used  for  load  management  purposes. 

The  principle  of  radio  control  is  fairly  simple.   Radio 
transmitters  are  placed  in  suitable  locations  (or  in  vans 
or  aircraft)  to  cover  the  network  by  a  sufficiently  strong 
signal.   The  transmitted  waves  are  coded 
with"addresses"  for  selecting  the  desired  receiver 
groups,  and  the  appropriate  control  messages.   A  radio 
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receiver  placed  near  the  controlled  load  detects  and  decodes 
the  message  and  performs  the  switching  function  as  with  a 
ripple  control  receiver. 

Radio  control  systems  are  in  operation  in  several  of  the 
Nation's  utilities,  in  both -experimental  and  system-wide 
applications.   The  Detroit  Edison  Company  has  controlled,  by 
radio,  the  electric  water  heating  load  of  200,000  of  its 
residential  customers,  with  extremely  positive  benefits  on 
system  load  and  a  high  level  of  customer  acceptance.   This 
system  selectively  shuts  off  residential  water  heating  loads, 
typically  on  a  cycling  basis,  during  system  peak  periods. 

In  addition  to  their  ability  to  transmit  a  wider  range  of 
information  than  ripple  systems,  radio  control  systems  are 
slightly  less  expensive.   Buckeye  Power  in  Ohio  is  installing  radio 
control  at  an  allocated  cost  of  approximately  $90  per  customer. 
The  major  disadvantages  of  a  radio  control  system  in  comparison 
to  ripple  control — which  may  prove  critical  —  lie  in  its  greater 
susceptibility  to  signal  interference  and  the  difficulty  in 
maintaining  its  signal  strength  over  widely  dispersed  service  area: 

FEA  does  not  advocate  the  implementation  of  any  of  these 
three  load  control  systems  to  the  exclusion  of  the  others. 
FEA  does  advocate — as  part  of  its  UCAN  program  and  in  testimony 
presented  in  State  utility  regulatory  proceedings  —  that 
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utilities  implement  that  load  control  system  that  is  most 
cost-beneficial.   This  determination  will  vary  from  utility  to 
•utility,  chiefly  on  the  basis  of  each  system's  load  and 
customer  characteristics.   FEA's  Electric  Utility  Demonstration 
projects  are  examining  several  forms  of  load  control  systems, 
and  are  designed  to  provide  information  to  the  Nation's  utilities 
to  guide  them  in  their  consideration  of  various  load  management 
alternatives. 

Ten  demonstration  projects  are  currently  underway,  involving 
time-of-day  rates,  load  control  technologies,  and  various  end-use 
conservation  activities.   The  projects  are  cooperatively  funded 
by  FEA,  State  and  local  regulatory  authorities,  and  individual 
utility  systems.   Minimum  State  and  local  fund  sharing  is 
10  percent,  although  the  local  share  is  substantially  above  this 
percentage  in  several  jurisdictions.   FEA  funding  through 
Fiscal  Year  1976  will  total  approximately  $2  million. 

Demonstrations  are  currently  in  progress  in  Arizona,  Arkansas, 
California  (City  of  Los  Angeles),  Connecticut,  Michigan,  New 
Jersey,  New  York,  Ohio,  Vermont  and  Wisconsin.   Initial  findings 
from  these  projects  are  beginning  to  come  in,  and  uniformly 
indicate  very  positive  results  from  a  time-of-day  pricing,  load 
management  strategy.   Benefits  have  included  a  reduction  in 
system  peakload,  a  substantial  decline  in  peak  period  electricity 
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consumption,  positive  consumer  acceptance,  and  significant 
savings  in  monthly  residential  electric  bills. 

In  addition,  FEA  has  issued  a  Request  for  Proposals  for  an 
additional  12  to  15  rate  structure  and  load  management 
demonstrations.   The  level  of  FEA  funding  for  this  second  round 
of  demonstrations  will  total  approximately  $5  million.   FEA 
funding  will  be  made  available  to  State  and  local  jurisdictions 
on  a  competitive  procurement  basis.   Portions  of  this  funding 
package  will  be  allocated  to  Federally-owned  utilities,  to 
investor-owned  utilities,  to  municipal  utilities,  to  rural 
electric  cooperatives,  and  to  proposals  designed  to  study 
lifeline  rates.   Proposals  must  be  submitted  by  April  15,  and 
funding  decisions  will  be  completed  in  June. 

We  believe,  then,  that  load  control  signalling  systems  can 
be  an  effective  and  cost-beneficial  load  management  tool.   But 
perhaps  the  greatest  attraction  of  utility  load  control  systems 
is  in  the  magnification  of  the  net  benefits  of  load  controls 
when  they  are  combined  with  time-of-day   and  interruptible  rates, 
By  implementing  these  load  management  tools  in  coordination,  a 
utility  can  both  reduce  the  costs  and  increase  the  effectiveness 
of  each  tool  used  separately.   By  combining  a  load  control 
signalling  system  with  a  time-of-day  metering  plan,  a  utility 
would  not  be  forced  to  provide  an  expensive  timing 
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mechanism  to  switch  meters  between  peak  and  off-peak  periods, 
since  such  a  capability  could  be  automatically  provided  by  the 
load  control  system.   And,  since  load  controls  are  extremely 
flexible,  there  would  be  no  need  to  reset  thousands  of  timers 
on  residential  meters  as  seasons  and  peak  periods  change, 
substantially  reducing  costs  and  increasing  efficiency.   Finally, 
if  transmitters  are  installed  on  customer  meters,  the  load 
control  system  could  be  transformed  into  a  two-way  system, 
permitting  remote  meter-reading,  reducing  costs  even  further. 

Another  advantage  of  combining  time-of-day   rates  and 
utility  load  controls  arises  from  the  concurrent  development 
of  thermal  storage  systems,  a  form  of  customer-controlled 
load  management.   The  principle  of  thermal  storage  systems, 
whether  hot  or  cool  storage,  is  fairly  simple:   the  units  are 
charged  during  off-peak  hours  and  are  then  disconnected  during 
peak  hours,  to  slowly  release  their  stored  heat  or  cool. 
Without  time-varying  electric  rates,  of  course,  consumers  would 
have  no  incentive  to  purchase  storage  units.   But  with  such 
rates,  consumers  can  defray — and  more  than  defray — the  costs 
of  storage  units  by  shifting  their  space  conditioning  or 
heating  usage  to  off-peak  hours.   Importantly,  by  using  such 
storage  units,  consumers  can  save  money — and  energy — without 
sacrificing  any  of  their  living  standards,  since  they  will 
enjoy  the  same  cooling  or  heating  comfort  as  ever.   At  the 
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same  time,  the  utility  will  benefit  as  the  use  of  these 
storage  systems  grows,  further  reducing  its  key  temperature- 
sensitive  load. 

Finally,  as  time-of-day   pricing  comes  into  greater 
application,  load  management  systems  will  be  increasingly 
installed  by  the  end-users  themselves,  most  likely  industrial 
and  commercial  customers.   We  are  beginning  to  see  the  use  of 
such  energy  and  demand  management  systems — typically  marketed 
by  the  information-processing  companies—already .   These  systems 
can  be  easily  programmed  to  reduce  the  electricity  use  of 
different  individual  loads  at  various  parts  of  the  day,  and 
thus  can  easily  react  to  time-of-day   pricing  incentives.   The 
implementation  of  time-of-day   pricing  will  make  such  systems 
increasingly  attractive  to  commercial  and  industrial  customers. 
Costs  will  fall,  and  benefits  from  these  systems  will 
rise — both  for  customers  and  for  the  utility. 

Utility  and  customer  load  control  systems,  then,  appear  to 
be  effective  load  management  tools.   When  used  in  conjunction 
with  marginal  cost-based  and  interruptible  electric  rates,  the 
effectiveness  of  each  of  these  load  management  tools  can  be 
increased  dramatically.   Section  204  of  Title  II  provides  for 
the  implementation  of  cost-effective  load  management  techniques. 
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FEA  strongly  supports  the  concept  of  applying  load  management 
techniques  where  implementation  is  proven  to  be  cost-effective. 
But  we  do  not  favor  mandatory  consideration  of  such  techniques, 
as  called  for  in  Section  204  of  the  Act. 
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Testimony  of  Dr.  Charles  J.  Cicchetti 

Director  of  Wisconsin  Office  of  Emergency  Energy  .Assistance 

On  Electric  Utility  Reform 

Before  the  Subcommittee  on  Energy  and  Power  of  the  „_r 

Committee  on  Interstate  at©  Foreign  Commerce,  :1arch  31,  1976 


fa.  Chairman,  'Members  of  the  Subcommittee,  I'll  keep  my  remarks  brief.  I  will 

DEVELOP  TWO  BASIC  THEMES.  FlRST,  I'LL  EXPLAIN  MY  GENERAL  VIEWS  ON  ELECTRICITY 

pricing.  And  second,  I'll  comment  on  the  bill  H.R.  12461. 
I.  Electricity  Pricing 

Electricity  is  generally  sold  in  this  country  using  tariffs  that  are  described 
as  declining  block  prices.  i  believe  it  is  more  appropriate  to  think  of  this 
pricing  practice,  in  a  more  pejorative  manner,as  volume  discount  or  promotional 
pricing.  we  price  electricity  in  the  united  states  so  that  the  more  a 
customer  uses  the  lower  is  the  unit  cost  of  the  consumption.  this  is  why  i 
believe  it  is  appropriate  to  think  of  such  pricing  either  as  volume  discount 
pricing  or  promotional  pricing. 

During  the  decades  following  !,fc)RLD  War  II,  when  electric  utilities  were 
expanding  so  rapidly  that  they  doubled  every  seven  years,  the  average  cost  of 
electricity  generally  declined  each  year,  even  when  general  price  inflation 
was  present.  wlth  such  an  admirable  record  there  are  some  reasons  why  a  system 
like  volume  discount  pricing  might  have  made  some  sense.  i've  never  accepted 
that  totally,  but  i  at  least  recognize  there  were  some  reasons  to  defend  such 
practices  in  the  1950' s  and  early  to  mid  1960's. 

However,  in  the  last  several  years  most  of  us  have  come  to  think  of  energy  as 
something  that  is  scarce  and  valuable,  something  to  be  protected  and  conserved. 
in  addition,  electric  utility  prices  have  risen  dramatically  since  the  late 
1960's  for  many  reasons. 
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Technological  progress  ceased  providing  large  unit  cost  reductions,  particularly 
as  we  moved  more  heavily  into  nuclear  power.  A  most  important  reason  for  this 
is  that  the  reliability  of  nuclear  power  plants  has  generally  been  much  less  than 
promised.  Often  these  additional  costs  have  far  exceeded  the  promised 
benefits.  The  inflation  of  the  late  1960's  led  to  higher  costs,  and  especially  to 
higher  interest  rates.  each  resulted  in  higher  costs  for  electric  utilities. 
Finally  to  top  it  all  off,  there  was  the  explosion  in  energy  prices 
caused  by  the  1973  oil  embargo,  which  led  to  another  round  of  price  increases 
for  electric  utilities.  we  often  forget,  and  utilities  themselves  don't  help 
matters,  that  utilities  are  more  like  energy  consumers  than  energy  suppliers 
when  it  comes  to  purchasing  fuel  and  borrowing  capital. 

in  addition  to  the  important  energy  conservation  and  economic  factors,  there 
are  other  reasons  why  volume  discount  electricity  pricing  must  be  eliminated. 
Today  many  Americans  are  concerned  about  the  proliferation  of  both  nuclear 
power  and  coal  burning  power  plants  because  of  the  environmental  damages  and 
risks  associated  with  them.  very  few  people  enjoy  the  prospects  of  transmission 
and  distribution  lines  running  close  to  where  they  live,  work  or  play.  the 
generation  of  electricity  has  associated  with  it  both  air  pollution, 
particularly  sulphur  and  particulates,  and  water  pollution,  particularly 
thermal  discharge.  finally,  the  fuels  that  are  used  to  generate  electricity 
often  have  environmental  damage  associated  with  them. 

in  summary  there  are  three  reasons:  energy  conservation,  economics,  and 
environment  which  lead  one  to  seriously  question  the  desirability  of  retaining 
a  system  of  electricity  pricing  in  the  united  states  that  promotes  greater  use 

AND  WORSE  STILL,  ANSWERS  VOLUNTARY  CONSERVATION  WITH  RATE  HIKES.  An  OBVIOUS 
QUESTION  IS  HOW  CAN  WE  REPLACE  THIS  FOOLISH  SYSTEM  IN  ORDER  TO  TAKE  A  MORE 
REALISTIC  VIEW  OF  ENERGY,  ECONOMIC  AND  ENVIRONMENTAL  REALITIES? 
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It  is  too  simple, as  well  as  incorrect,  to  believe  that  we  should  simply  replace 
volume  discounts  with  volume  penalties.  the  reason  for  that  rather  strong 
unambiguous  statement  is  that  a  kilowatt-hour  (km)  of  electricity  is  not  some 
homogeneous  energy  form  that  we  should  blindly  start  saving  as  though  each  kwh 
saved  equal  units  of  economic,  environmental,  or  energy  conservation  units. 
The  facts  are  that  a  kilowatt-hour  is  not  like  every  other  kilowatt-hour.  To 
understand  this  let  me  divide  kilowatt-hours  of  electricity  into  just  two 
types.  one  type  is  peak  kilowatt-hours  and  the  other  type  is  off-peak  kilowatt 

HOURS. 

During  peak  times  the  cost  of  electricity  is  far  greater  than  during  off-peak 
times.  The  reason  for  this  is  that  during  peak  times  very  INEFFICIENT,  AMD 
THEREFORE,  high  operating  cost  power  plants  are  used  to  generated  electricity. 
In  addition,  if  demand  increases  during  peak  times, the  utility  must  be 
prepared  to  build  a  large  nuclear  or  coal  burning  base-load  power  plant,  or  it 
must  develop  very  energy-inefficient,  high  operating  cost  peaker  plants .  the 
pollution  associated  with  peak  generation  of  electricity  is  also  greater.  the 
environmental  damages  created  through  power  plant  transmission  expansion  to 
meet  peak  periods  is  greater.  energy  conservation  is  less  because  more  energy, 
measured  in  tons  of  coal,  barrels  of  oil,  etc.,  must  be  used  to  produce  the 

SAME  AMOUNT  OF  ENERGY  OUTPUT,  MEASURED  IN  W'JH,   In  OTHER  WORDS  IF  WE  CAN 

identify  peak  kilowatt-hours  we  should  be  conserving  these  much  more  than  we 
conserve  off-peak  kilowatt-hours. 

Accordingly,  rather  than  volume  penalty  pricing,  a  far  better  system  for  the 
United  States  would  be  to  adopt  peak  period  time  of  use  pricing.  To  prevent 
UTILITIES  FROM  EARNING  TOO  MUCH  MOffcY  and  because  costs  are  low,  we  should 
OFFSET  HIGHER  PEAK  PERIOD  PRICES  WITH  OFF-PEAK  DISCOUNT  PRICES.  THIS  WILL 
ENCOURAGE  THE  SHIFTING  OF  ELECTRICITY  USE  AWAY  FROM  EXPENSIVE  PEAK  PERIODS  OF 
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TIME,  EXPENSIVE  FOR  THE  UTILITY,  EXPENSIVE  FOR  SOCIETY,  EXPENSIVE  FOR  THE 
ENVIRONMENT,  EXPENSIVE  FOR  ENERGY  WASTE,  TO  THOSE  OFF-PEAK  PERIODS  OF  TIME  IN 
WHICH  THERE  IS  EXCESS  CAPACITY,  AND  LOW  OPERATING  COST  EFFICIENT  GENERATING 
ELECTRIC  POWER  PLANTS  ALREADY  IN  PLACE. 

MY  THOUGHTS  ON  THIS  SUBJECT,  VIEWED  IN  MANY  PARTS  OF  THE  WORLD, ARE  HARDLY  NEW 
OR  EARTHSHAKING,  MOST  COUNTRIES  IN  WESTERN  EUROPE,  AND  EVEN  MANY  DEVELOPING 
COUNTRIES  AROUND  THE  WORLD,  HAVE  RECOGNIZED  THIS  DISTINCTION  BETWEEN  EXPENSIVE 
OR  COSTLY  KILOWATT-HOURS  AND  INEXPENSIVE  KILOWATT-HOURS  IN  THE  PRICES  CHARGED 
THEIR  CUSTOMERS.  THE  REALITIES  OF  THE  1970' S  REQUIRE  THE  UNITED  STATES  TO  DO 
NOTHING  LESS  THAN  ATTEMPT  TO  CATCH  UP  WITH  THOSE  CITIZENS  OF  THE  WORLD  WHO  HAVE 
LONG  RECOGNIZED  THE  FACT  THAT  ENERGY,  LIKE  ALMOST  ALL  RESOURCES  WE  CONSUME,  IS 
SOMETHING  TO  BE  CONSERVED  AND  USED  WISELY. 

II.  LEGISLATIVE  PROPOSALS 

The  SECOND  part  of  my  COMMENTS  WILL  bE  directed  at  VARIOUS  versions  of  the 

FEDERAL  LEGISLATION  THAT  YOU  ARE  CONSIDERING  TO  BRING  INTO 
REALITY  THE  CONCEPTS  THAT  I  HAVE  EXPRESSED  ABOVE.  FlRST,  I  AGREE  THAT  IT  IS 
TIME  FOR  THE  FEDERAL  GOVERNMENT  TO  ENCOURAGE  THE  IMPLEMENTATION  AND  DEVELOPMENT 
OF  ELECTRICITY  PRICING  PRACTICES  WHICH  WILL  ENCOURAGE  GREATER  USE  OF  OUR 
ALREADY.  COMMITTED  RESOURCES  TO  GENERATE  ELECTRICITY,  AND  DISCOURAGE  UNNECESSARY 
EXPANSION  OF  POWER  PLANTS  AND  TRANSMISSION  FACILITIES  AT  HIGHER  COST  TO  ALL 
SEGMENTS  OF  SOCIETY. 

However,  I  believe  section  203  of  H.R.  12*161  would  unnecessarily  allow  volume 

DISCOUNT  PRICING  IN  THE  UNITED  STATES.  MV  VIEWS  ON  THE  SUBJECT  ARE  STRONG  AND 
THEY  CAN  BE  STATED  IN  A  STRAIGHTFORWARD  MANNER.   It  IS  UNCONSCIONABLE  FOR  ANY 
LEVEL  OF  GOVERNMENT  TO  PERMIT  VOLUME  DISCOUNT  PRICING  IN  AMERICA  TODAY. 

Therefore,  I  support  an  amendment  that  would  prohibit  volume  discount  pricing. 
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It  is  important  to  avoid  a  problem  that  recurred  in  early  drafts  of  the 
proposed  legislation.  sometimes  electricity  'was  simply  required  to  be  priced 

ON  A  COST  OF  SERVICE  BASIS.   If  ONE  SPENDS  AS  MANY  HOURS  IN  HEARING  ROOMS  AS 

i  have,  one  comes  to  recognize  that  one  man's  definition  of  cost  of  service 
may  be  another  man's  loophole  to  avoid  practicing  any  of  the  tariff  reforms 
we  would  all  agree  should  be  adopted. 

Another  matter  that  must  be  kept  in  perspective  is  that  there  is  an  important 
difference  between  tariff  structures  and  tariff  levels.  tlme  of  use  pricing  must  be 
encouraged  and  implemented  in  the  united  states.  but,  the  level  of  tariffs 
must  continue  to  be  based  upon  regulatory  decisions  as  they  have  in  the  past, 
too  often  there  is  confusion  on  this  important  distinction.  h.r.  12461 
clarifies  this  matter,  but  earlier  drafts  did  not.  i  urge  you  to  retain  this 
distinction  in  any  additional  amendments  you  may  consider, 

Finally,  I  want  to  express  my  views  on  the  reasons  why  establishing  national 
standards  for  rate  design  are  important.  they  can  be  summarized  as  follows: 

(1)  There  are  benefits  from  having  each  state  begin  to  reform 
electricity  tariffs  at  the  same  time  with  a  similar  set 

of  guidelines.  h.r.  12461  provides  sufficient  flexibility 
so  that  each  state  could  develop  a  plan  that  will  meet  its 
unique  needs. 

(2)  h.r.  12461  is  dedicated  to  a  set  of  objectives  that  are 
correct  and  compelling.  many  states  have  made  commit- 
ments to  tariff  reform,  but  they  need  a  stimulus  and 
h.r.  12461  does  that  in  many  ways. 

(3)  h.r.  12461  helps  bring  the  consumer  ifrto  rate  cases  and 
this  is  necessary  to  help  regulatory  commissions  bring 
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ABOUT  REFORM  IN  THE  TYPE  OF  ENVIRONMENT  ESTABLISHED 
BY  THE  BILL. 

W)  Our  energy  problem  is  a  national  problem. 

6)  Our  capital  shortage  problem  is  a  national  problem. 

(6)  Interstate  commerce  requires  the  nation  to  make  a 
general  commitment  to  a  well  conceived  national  reform, 
at  the  same  time  permitting  individual  state  discretion, 
h.r.  12461  does  all  this  and  more. 
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PREPARED  STATEMENT  OF 

IRWIN  M.  STELZER,  PRESIDENT 

and 

SALLY  H.  STREITER,  SENIOR  CONSULTANT 

NATIONAL  ECONOMIC  RESEARCH  ASSOCIATES,  INC. 


Submitted  to  the 
Subcommittee  on  Energy  and  Power 
Committee  on  Interstate  and  Foreign  Commerce 
United  States  House  of  Representatives 


My  name  is  Irwin  M.  Stelzer.   I  am  an  economist 
and  President  of  National  Economic  Research  Associates,  Inc.,1 
appearing  here  in  response  to  Chairman  Dingell's  kind  re- 
quest of  March  23.   I  should  at  the  outset  note  that  while 
much  of  the  research  underlying  my  testimony  has  been 
financed  by  a  group  of  utilities  over  a  period  of  several  years,2 
the  views  expressed  are  my  own;  none  reflect  the  unanimous  views 
of  my  clients  and  all  of  my  thoughts  are  contrary  to  the  posi- 
tions of  at  least  some  of  them. 

I.   INTRODUCTION 

Dr.  Cicchetti  has  pointed  out  the  problems  econo- 
mists have  with  some  of  the  existing  methods  of  designing 
electric  rates.   I  would  like  to  set  forth,  briefly  and  in 
lay  terms,  the  principles  which  in  my  view  should  underlie 
electric  rates,  commenting  along  the  way  on  the  relevant 
portions  of  Title  II  of  H.  R.  12461. 


1  A  fuller  statement  of  my  background  and  that  of  Ms.  Streiter 
appear  as  Attachments  A-l  and  A-2. 

2  See  Attachment  B. 
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First,  however,  we  must  ask  whether  this  is  an  area 
into  which  the  federal  government  should  inject  itself.   Here 
we  must  balance  a  set  of  conflicting  considerations.   On  the 
one  hand,  as  Dr.  Joskow  pointed  out  in  his  letter  of  Janu- 
ary 26  to  the  Chairman  (Attachment  C,  hereto) ,  many  individual 
electric  utilities  and  state  regulatory  bodies  are  making  sub- 
stantial progress  in  revising  rate  structures,  and  many  other 
utilities,  NARUC ,  EPRI ,  EEI  and  other  groups  are  engaging  in 
the  research  efforts  necessary  to  reach  informed  judgments 
with  respect  to  the  implementation  of  rate  revision  principles. 
Furthermore,  it  seems  clear  that  only  the  state  regulatory 
agencies  possess  the  expertise  to  conduct  the  detailed  cost- 
ing and  demand  studies  required  to  implement  rate  structure 
revision.   On  the  other  hand,  it  is  clear  that  the  federal 
government  has  a  direct  interest  in  assuring  that  the  supply 
of  domestic  energy  is  sufficient  to  liberate  foreign  policy 
from  susceptibility  to  blackmail  and  to  meet  the  energy  require- 
ments of  a  fully  employed,  growing  economy;  that  the  level  of 
supply  which  will  prove  adequate  is  in  part  a  function  of  how 
energy  is  priced;3  and  that  the  progress  in  moving  toward  appro- 
priate pricing  has  not  been  uniform  in  all  states. 

A  balancing  of  these  conflicting  considerations  seems 
to  indicate  that  it  would  not  be  inappropriate  for  the  federal 


3   I  hasten  to  add  that  our  knowledge  of  the  extent  to  which 

either  the  quantities  demanded  or  those  supplied  will  respond 
to  price  changes  remains  imperfect. 
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government  to  suggest,  oroaa  guidelines  to  which  state  agencies 
might  refer  in  setting  rates  in  accordance  with  ever-changing 
local  cost  and  demand  conditions.   Indeed,  the  mere  prospect 
of  federal  action  in  this  area  should  accelerate  an  already- 
apparent  trend  toward  rate  structure  revision. 

With  that  predicate,  let  me  set  forth  what  I 
deem  to  be  the  appropriate  economic  basis  for  designing 
electric  utility  rates,  which  basis  is,  I  believe,  generally 
reflected  accurately  in  Sec.  205(a)  of  H.  R.  12461, "  but  then 
inadvertently  abandoned  in  Sec.  203(a)(1).   That  is,  Sec.  205(a) 
sets  forth  the  economically  appropriate  cost  standard,  but 
Sec.  203(a) (1)  may  not  clearly  enough  permit  departure  from 
those  costs  when  setting  rates,  unless  its  requirement  that 
rates  "reflect"  such  costs  can  be  interpreted  to  permit  devia- 
tions from  cost  to  "reflect"  market  and  equity  considerations. 

II.   ECONOMIC  AND  COST  CONCEPTS 

An  economic  approach  to  ratemaking  is  one  which  is 
conducive  to  the  efficient  allocation  of  resources,  including 
environmental  resources. 

Such  efficient  resource  allocation  can  be  achieved 


I  have  not  attempted  to  address  the  procedure  by  which 
H.  R.  12461  would  achieve  this  objective,  but  understand 
that  the  Committee  has  agreed  to  receive,  for  its  later 
consideration  and  inclusion  in  the  record,  a  memorandum 
on  that  subject. 
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by  designing  rates  to  reflect  cost.   And  by  cost  I  mean 
in  this  context,  marginal  cost.   This  concept  has  two  impor- 
tant dimensions.   First,  it  refers  to  the  cost  of  additional 
production.   Second,  it  includes  all  costs  borne  at  the 
margin,  whether  incurred  by  the  producer  or  society. 

It  should  be  noted  that  I  am  not  suggesting  that 
rates  for  electric  power  be  set  equal  to  the  marginal  cost 
of  production.   And  I  hope  that  the  word  "reflect"  in 
Sees.  203(a)(1)  and  205(a),  coupled  with  the  phrase  "to  the 
maximum  extent  practicable"  in  those  Sections  means  that 
H.  R.  12461  recognizes  that  deviations  from  marginal  cost  may 
be  necessary. 

Marginal  cost  pricing  is  a  central  concept  in 
economic  theory,  developed  and  accepted  long  before  problems 
of  electricity  pricing  attracted  such  wide  attention.   The 
theory  states  that  if  the  price  of  every  item  is  set  equal 
to  its  marginal  cost,  then  maximum  economic  efficiency  will 
result.   As  a  theory  it  is  logically  unassailable — even  those 
economists  who  object  to  its  application  in  particular  circum- 
stances would  not  dispute  its  theoretical  validity.   In  common 
sense  terms  the  rule  can  be  thought  of  as  asserting  that  the 
price  should  signal  the  cost  to  society  of  producing  one  unit 
more  of  a  good,  or  what  society  will  save  by  producing  one 
unit  less.   Then,  consumers  can  respond  to  these  signals,  and 
divide  their  incomes  among  different  goods  and  services  in  a 
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manner  designed  to  maximize  the  total  satisfaction  they  receive 
from  spending  their  incomes. 

That  is  the  common  sense  to  the  economists'  theo- 
retical notion  of  marginal  cost  pricing,  but  there  are  cer- 
tain assumptions  underlying  the  theory,  and  certain  conditions 
which  should  be  reviewed  before  applying  marginal  cost  prices 
in  any  particular  case. 

First,  the  economists'  rule  of  marginal  cost 
pricing  is  a  rule  for  economic  efficiency,  and  economic  effi- 
ciency may  in  some  cases  be  rejected  in  favor  of  other  goals. 

Second,  the  theory  assumes  that  all  other  relevant 
goods  and  services  in  the  economy  are  priced  at  marginal  cost. 
This  is  the  "problem  of  the  second  best"  and  is  primarily 
relevant  in  the  case  where  close  substitutes  are  priced  above 
or  below  their  marginal  cost;  however,  complementary  goods, 
inputs  to  the  production  process  and  markets  for  goods  which 
use  electricity  as  an  input  should  also  be  reviewed.   Since 
goods  and  services  in  a  competitive  economy  will  tend  to  be 
priced  at  marginal  cost  it  is  mainly  cases  of  monopoly  or 
regulation  which  would  be  relevant  to  decisions  to  deviate 
from  marginal  cost.   The  decision  to  deviate  from  marginal  cost 
is,  however,  still  based  on  marginal  cost  considerations.   These 
are  the  theoretical  conditions  and  assumptions  under  which 
marginal  cost  pricing  maximizes  overall  economic  efficiency. 

Third,  the  cost  of  administering  any  price  structure 
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must  be  considered:   if  moving  a  bit  closer  to  marginal  cost 
involves  incurring  expenses  far  out  of  line  with  the  benefits, 
it  may  not  be  worth  doing. 

Economists'  proposals  for  rate  structure  reform  in 
electricity  do  not  generally  assert  that  this  will  bring 
about  the  millennium.   Nor  do  their  proposals  generally 
involve  pricing  at  marginal  cost.   Revenue  constraints  based 
on  historic  costs  will,  except  by  chance,  dictate  rates  based 
on  marginal  cost  principles  rather  than  marginal  cost  rates. 
The  economists'  claim  is  only  that  even  when  second  best 
considerations  have  been  taken  into  account,  prices  based 
on  marginal  costs  offer  the  best  method  of  improving  resource 
allocation,  and  of  signaling  consumers  what  their  consump- 
tion is  costing  society,  while  prices  based  on  other  considera- 
tions can  lead  to  economically  wasteful  consumption,  exces- 
sive growth,  and  poorer  financial  performance. 

It  is  the  application  of  marginal  cost  principles 
to  electricity  production  which  leads  to  proposals  for 
time-of-day  rates  and  in  some  cases  to  seasonal  variations. 
In  electricity  production,  the  product  is  demanded  in  a 
periodic  fashion  and  is  to  a  large  extent  unstorable,  so  that 
although  the  same  machines  may  be  used  to  produce  electricity 
in  the  day  and  at  night,  daytime  and  nighttime  electricity 
are  best  thought  of  as  separate  products  with  joint  or  common 
costs.   When  two  products  with  different  costs  of  production 
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are  priced  at  the  same  price,  there  is  a  tendency  for  too 
little  to  be  consumed  of  the  overpriced  product  while  too  much 
is  consumed  of  the  underpriced  product.   In  the  case  of  peak 
electricity,  air-conditioning  use  has  grown  rapidly  in  most 
sections  of  the  country;  during  approximately  the  last  de- 
cade, the  costs  of  expanding  most  systems  to  meet  the  growth 
have  been  far  greater  than  the  price  charged.5   During  that 
time  period,  consumers  have  been  receiving  the  wrong  price 
signal.   They  make  consumption  decisions  based  on  the  price 
they  are  being  charged  for  peak  electricity,  but  that  price 
does  not  reflect  the  cost  to  society  of  the  scarce  resources 
they  are  forcing  the  utility  to  consume  to  satisfy  their  de- 
mands.  Meanwhile,  nighttime  electricity  is  relatively  inex- 
pensive to  provide,  but  price  is  not  differentiated  with 
respect  to  time  of  use.   Price  discourages  people  from  using 
as  much  power  at  off-peak  times  as  they  would  if  rates  reflected 
only  the  appropriate  cost. 

These  wrong  price  signals  tend  to  encourage  peak 
demand  to  grow  faster  than  off-peak  demand,  and  faster  than 
it  otherwise  would,  causing  the  utility  to  have  to  install 
additional  capacity  with  increased  revenue  requirements, 
thereby  increasing  the  utility's  deficits,  causing  it  to  come 


In  the  1950s  and  early  1960s,  marginal  cost  was  below 
average  cost,  so  that  expansion—induced  in  part  by  rates 
related  to  marginal  cost--reduced  average  costs  and  rates 
to  all  consumers. 


148 


back  for  rate  increases  more  frequently  than  it  otherwise 
might.   Please  understand:   rate  structure  revision  alone, 
even  if  perfectly  accomplished,  cannot  in  an  inflationary 
era  eliminate  the  need  for  high  average  rates;  but  it  can 
possibly  reduce  the  magnitude  of  the  increases. 

When  capacity  is  fully  utilized  additional  demand 
will  require  additions  to  capacity,  while  additional  demand 
in  off-peak  times  will  cost  only  the  cost  of  fuel  and  any 
incremental  maintenance.   There  is  a  graduated  peak  respon- 
sibility which  depends  on  the  load  and  the  equipment  con- 
figuration. 

Since  total  revenues  are  constrained  to  what  they 
would  be  under  any  other  form  of  pricing,  consumers  in  aggre- 
gate will  be  paying  the  same  at  any  given  moment  in  time  un- 
der marginal  cost  pricing  as  under  any  other  form  of  pricing, 
But  those  who  consume  relatively  more  at  peak  will  pay  more, 
and  those  whose  consumption  is  mainly  off  peak  will  pay  less. 
The  prices  they  pay,  in  other  words,  will  more  accurately 
reflect  the  costs  they  are  imposing  on  the  utility  and  on 
society.   However,  consumers  will  be  free  to  alter  their  pat- 
terns of  demand  to  save  themselves  money  at  the  same  time  as 
they  save  the  system  money.   This  is  the  reason  that  time-of- 
day  or  seasonal  price  variations  should  be  based  on  marginal 
costs.   The  marginal  cost  at  peak  is  what  the  system  saves 
if  a  consumer  moves  away  from  the  peak.   The  marginal  cost 
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off  peak  is  what  it  costs  the  system  to  supply  the  consumer 
in  the  off-peak  period.   Price  differentials  which  do  not 
reflect  differences  in  marginal  costs  will  offer  wrong  incen- 
tives and  result  in  uneconomic  shifting. 

The  consumer  then  may  welcome  time-of-day  pricing 
because  it  offers  lower  price  off-peak  electricity  as  a  way 
of  slowing  the  rate  of  increase  in  his  electric  bills,  while 
utility  management  sees  it  as  a  way  to  reduce  the  uneconomic 
growth  of  the  peak.   Marginal  cost  pricing  is  not  simply  a 
theoretical,  some  would  say,  theological,  construct:   both 
consumers  and  producers  can  benefit,  and  that  is  precisely 
what  economists  mean  by  a  "net  gain  in  welfare." 

These,  then,  are  the  reasons  for  my  conclusion 
that  the  principles  underlying  Sec.  205(a)  are  economically 
sound.   I  am,  however,  a  little  nervous  about  the  use  of  the 
same  terminology  in  Sec.  203(a)(1).   Costing  methods  "reflect" 
the  marginal  cost  of  service  presumably  by  measuring  marginal 
cost  as  accurately  as  possible.   Rates,  however,  do  not 
"reflect"  marginal  costs  in  precisely  the  same  way,  for  several 
reasons . 

The  first  is  the  question  of  revenue  excess 
or  deficit.   There  is  a  long  tradition  that  the  aggregate 
revenues  of  utilities  should  be  sufficient  to  permit 
them  to  cover  prudently  incurred  costs  and  earn  a  fair 
return  on  their  investment.   Rates  pegged  exactly  at 
marginal  costs  will  not  necessarily  or  even  usually 
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produce  total  revenues  which  match  the  revenue  requirements : 
they  may  be  either  above  or  below.   Since  total  revenues 
should  not  be  permitted  to  exceed  or  fall  short  of  the  current 
revenue  requirement  (commissions  should  favor  neither  windfall 
profits  nor  bankruptcy  for  the  utilities  in  their  jurisdic- 
tion) ,  rates  cannot  be  set  equal  to  marginal  cost.   They  should 
be  based  on  marginal  cost,  but  permitted  to  deviate  from  mar- 
ginal cost.   The  economic  prescription  for  how  rates  should 
deviate  from  marginal  cost  is  that  deviations  should  be  per- 
mitted where  they  have  the  least  effect  on  consumption,  or  in 
the  least  "elastic"  types  of  consumption  for  groups  of  con- 
sumers.  Dr.  Joskow's  letter  to  you  covers  this  problem  more 
fully  on  pages  14  and  15;  I  can  add  only  the  thought  that  this 
is  in  an  area  in  which  severe  measurement  problems  combine  with 
equity  and  other  considerations  to  warrant  maximum  scope  for 
local  fine  tuning  unfettered  by  detailed  statutory  specifica- 
tion. 

There  are  also  other  reasons  that  rates  may  not 
always  equal  marginal  costs.   Commissions  may,  with  good 
rationale,  see  fit  to  make  smooth  transitions  from  one  rate 
philosophy  to  another,  and  they  may--indeed  should--choose  to 
act  with  caution  where  the  size  of  the  response  to  new  rate 
structures  is  essentially  unknown.   They  may  feel  that  people 
who  have  purchased  electricity-consuming  equipment  when 
electric  rates  were  configured  in  one  particular  way  should  in 
the  name  of  equity  be  given  a  chance  to  adjust  over  a  period 
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of  time  to  unanticipated  changes  in  costs.   All  of  these  are 
considerations  which  state  commissioners  should  reasonably 
take  into  account  in  setting  rates  reflecting  marginal  cost, 
and  it  would  be  unreasonable  for  Sec.  203(a)  CI)  to  proscribe, 
or  permit  the  construction  that  it  proscribes,  such  judgments. 
The  Committee  report  and  the  final  bill  should  make  that 
clear.   For  not  only  do  conditions  vary  from  utility  to  util- 
ity— load  factors,  seasonal  patterns  of  use,  mix  of  customers 
and  of  facilities  come  to  mind--but  from  time  to  time:   con- 
sider the  role  of  fuel  costs  in  rates  before  and  after  OPEC 
came  into  being. 

I  must  also  point  to  two  major  problems  with  Sec. 
205(b):   the  two-year  requirement  may  prove  to  be  unrealistic, 
and  the  data  requirement  too  specific.   The  section  puts  state 
regulators  in  a  strait  jacket  which  may  be  too  small  for  them. 
A  major  change  of  this  character  in  pricing  philosophy  cannot 
be  legislated  into  existence  overnight.   EPRI  is  spending  a 
year  and  a  lot  of  money  to  study  the  problems,  and  other  on- 
going studies  and  experiments  will  cover  even  longer  periods. 
Data  required  to  implement  Section  205(b)  can  be  gathered  only 
by  installation  of  many  recording  demand  meters  and  other  equip- 
ment not  now  in  wide  use.   The  necessary  meters  and  equipment 
have  to  be  manufactured,  installed  and  be  in  operation  for  at 
least  a  year  to  obtain  the  required  customer  demand  data.   The 
raw  data  must  then  be  processed  through  cost  analyses  before 
they  can  be  used  for  ratemaking  purposes.   We  just  do  not  know 


152 


enough  at  this  point  to  specify  in  such  detail;  we  do  not 
know  whether  the  data  request  is  insufficient  or  gross  over- 
kill; whether  it  is  worth  the  cost  or  unnecessary.   Perhaps  a 
more  generalized  directive,  leaving  state  regulators  free  to 
specify  the  needed  information  in  light  of  local  cost,  climate, 
demand  and  other  circumstances  would  be  appropriate.   If  not, 
a  generous  and  realistic  interpretation  of  the  exemption  pro- 
vision of  Sec.  205(c) (2)  will  be  required,  and  should  be 
specified  in  the  report. 

There  are,  of  course,  other  sections  of  Title  II 
which  deserve  comment. 

1.   Sec.  202  excludes  from  its  provisions  most  mu- 
nicipal and  cooperative  systems,  the  very  entities  which  have 
generally  never  been  required  to  submit  their  rate  structures 
to  outside  scrutiny.   While  I  can  understand  the  political 
force  in  favor  of  such  an  exclusion,  I  fail  to  see  any  eco- 
nomic justification  for  it.   If  it  is  feared  that  smaller 
utilities  cannot  comply  with  the  data  requirements  of  Sec. 
205(b) — and  that  is  a  well-founded  fear,  since  larger  compan- 
ies will  have  difficulties  with  it — that  section  can,  as  I 
have  suggested,  be  rewritten  in  more  general  terms  and  smaller 
utilities,  even  if  not  regulated,  made  eligible  to  benefit 
from  financial  assistance  provisions  of  Title  IV.   They,  too, 
should  be  covered  by  any  rate  "reform"  bill. 


153 


2.  Sec.  203(a)  (3)  provides  what  has  come  to  be 
called  a  lifeline  rate  to  all  residential  customers,  rich  or 
poor,  except  for  the  many  (including  the  poor)  whose  electric- 
ity charge  is  included  in  rent.   It  is  clearly  bad  economics, 

a  point  I  will  not  develop  since  it  is  the  subject  of  another 
panel,  and  since  Dr.  Pace  has  so  thoroughly  analyzed  it. 

3.  Sec.  203(b)(2)  precludes  including  in  any  auto- 
matic adjustment  clause  expenses  for  goods  or  services  pur- 
chased from  any  person  who  controls  or  is  controlled  by  such 
utility.   The  drafters  of  the  bill  may  be  unaware  that  this 
is  of  potentially  far  greater  effect  than  they  probably  in- 
tend.  Some  jointly-owned  plants  are  owned  by  a  separate  cor- 
poration which  sells  power  to  the  stockholders  of  that  corpor- 
ation for  resale.   The  Yankee  plants  in  New  England  are  one 
example.   Also,  some  systems  consist  of  a  generating  subsidi- 
ary and  distribution  subsidiaries  tied  into  a  holding  company. 
The  bill  as  it  stands  would  play  havoc  with  these  companies  by 
permitting  the  generating  company  to  charge  the  distribution 
company  for  the  generating  company's  increases  in  fuel  costs, 
but  forbidding  those  distribution  companies  to  reflect  such 
increases  in  cost  in  their  charges  to  their  customers.   This 
surely  cannot  be  the  intent  of  the  authors  of  this  bill. 

If  the  intent  of  this  provision  is,  as  I  suspect, 
to  prevent  spurious  price  increases  in  fuel  owned  by  subsidi- 
aries, the  sponsors  should  again  consider  carefully  whether 
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this  section  will  achieve  that  end,  or  whether  it  will  merely 
have  the  deleterious  effect  of  discouraging  vertical  integra- 
tion into  the  fuel  industries,  which  some  utilities  are  enter- 
ing in  an  effort  to  control  their  fuel  costs  and  assure  supply, 
Indeed,  such  vertical  integration  should  at  this  juncture  in 
our  "energy  crisis"  be  encouraged. 

4.   The  provisions  for  CWIP  subvert  the  rate  reform 
sections  of  the  bill,  will  drive  up  electric  rates  by  raising 
the  cost  of  capital,  and  will  ultimately  threaten  the  adequacy 
of  power  supply — all  conclusions  which  I  am  sure  will  be  de- 
veloped by  your  April  7  panel.   Let  me  here,  however,  offer  a 
talk  (Attachment  D)  I  gave  discussing  the  pros  and  cons  of 

automatic  adjustment  clauses,  concluding  that  properly  con- 
structed they  are  pro-,  rather  than  anti-consumer. 


In  sura,  the  rate  revision  principles  encompassed  in 
this  bill  are  correct,  except  for  the  unfortunate  lifeline 
section.   Such  revision  is  important,  but,  of  course,  not 
a  panacea:   more  economic  rates  will  ameliorate,  but  not 
solve,  our  energy  problem.   The  effect  on  utility  costs  in 
the  long  run  will  be  a  good  one,  but  that  effect  will  take 
time  to  be  felt,  since  construction  programs  are  long  term  and 
consumer  habits  difficult  to  chancre  in  a  democratic  society. 


NOTE:  ATTACHMENT  C  FOLLOWS  ATTACHMENTS  A-l,  A -2,  AND 
D  ARE  ON  FILE  WITH  THE  COMMITTEE  ON  INTERSTATE 
AND  FOREIGN  COMMERCE. 
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NATIONAL  ECONOMIC  RESEARCH  ASSOCIATES.  INC 
CONSULT1NC  ECONOMISTS 
80  BROAD  STREET.  NEW  YORK.  N.Y.  10004 
TELEPHONE.  212 -'47-3939 


ATTACHMENT  C 


JULES  JOSKOW 

SENIOR  VICE  PRESIDENT 


January  26,  1976 


Hon.  John  D.  Dingell 

U.S.  House  of  Representatives 

3204  House  Office  Building  Annex  §2 

Washington,  D.C.   20515 

Hon.  Frank  E.  Moss 

U.S.  Senate 

5202  Dirksen  Senate  Office  Building 

Washington,  D.C.   20510 

ATTN:   Energy  Work  Group 

Dear  Congressman  Dingell  and  Senator  Moss: 

In  your  letter  of  November  11  to  Dr.  Irwin  M.  Stelzer 

you  invited  him  to  comment  on  the  proposed  Electric  Utility 

Regulatory  Reform  Act,  H.R.  10100  and  S.  2502.   Section  202 

of  the  Act  deals  with  Standards  of  Cost  of  Service  Pricing — 

a  problem  on  which  I  and  several  of  my  colleagues  at  NERA 

have  been  spending  a  considerable  amount  of  time  and  effort  in 

recent  years.   Consequently,  Dr.  Stelzer  has  requested  that  I 

respond  for  him  insofar  as  Section  202  is  concerned. 

While  it  would  be  a  gross  overstatement  to  say  that 
the  concept  of  marginal  (or  incremental) -cost-based-peak-load 
pricing,  with  which  Section  202  attempts  to  deal,  is  univer- 
sally accepted  there  seems  to  be  general  agreement  among  econ- 
omists that  such  a  pricing  scheme,  if  feasible,  is  a  rational 
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and  economically  sound  way  of  pricing.   There  can  be  no  denying, 
however,  that  we  are  here  dealing  with  a  complex  and  yet  evolv- 
ing process  for  modification  of  traditional  methods  of  electric 
utility  rate  design.   Deep  inquiry  is  therefore  in  order  and 
one  must  seriously  question  whether  we  now  know  enough  and/or 
conditions  are  sufficiently  uniform  among  the  electric  utilities 
in  this  country  to  permit  one  meaningfully  to  legislate  at  the 
Federal  level  the  specific  costing  methodology  to  be  used  in 
ratemaking. 

Since  I  am  quite  certain  others  will  comment  on  the 
problems  inherent  in  the  specific  subsections  of  Section  202, 
I  thought  it  might  be  useful  if  I  were  to  provide  you,  first, 
with  a  brief  review  of  the  rate  revision  debate  as  it  is  cur- 
rently taking  shape  in  regulatory  and  legislative  forums.  I 
think  you  will  see  from  this  review  that  serious  and  signifi- 
cant movement  in  the  area  of  peak-load  pricing  is_  taking  place. 

Second,  I  would  like  to  warn  against  a  view  that  we 
are  currently  in  a  position  immediately  to  implement  fully  a 
soundly  based  system  of  peak-load  rates.   A  number  of  problem 
areas  still  exist  and  I  will  later  describe  two — one  involving 
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data  and  the  other  equipment — which  make  complete  and  immediate 
implementation  of  utility  rate  structure  reform  impossible. 

For  the  two  decades  1950  to  1970  there  was  relatively 
little  change  in  the  theory  and  practice  of  electric  ratemaking 
in  the  United  States.   Basically  this  was  a  period  when  infla- 
tion rates  were  very  low,  when  economies  of  scale  for  electric 
generation,  transmission  and  distribution  all  were  bringing 
average  costs  down,  and  when  developments  in  the  utilization 
of  electricity  were  continually  pushing  out  the  frontiers  of 
electric  use,  enabling  the  electric  companies  to  take  advantage 
of  these  economies  of  scale.   Rate  proceedings  were  relatively 
few  and  far  between  and  usually  involved  decreases,  not  increase: 
The  usual  homily,  "ratemaking  is  an  art  and  not  a  science,"  gov- 
erned most  rate  cases  and,  where  there  was  any  costing-out  of 
individual  classes  of  service  or  rate  schedules,  the  usual  allo- 
cation method  was  one  or  another  variant  of  full  allocation  of 
embedded  costs,  although  recognition  of  incremental  cost  con- 
cepts came  into  being  for  certain  load  factor  improving  loads. 

Several  years  ago,  this  period  of  stability  came  to 
an  end.   With  the  stepping  up  of  inflation  rates,  electric  costs 
started  to  outrun  potential  savings  and  one  after  another  of  the 
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major  companies  which  had  formerly  enjoyed  stable  rates  were 
forced  to  file  fairly  substantial  rate  increases,  on  almost  a 
one-a-year  basis.   Under  these  circumstances,  it  was  natural 
that  the  problems  of  net  revenue  erosion  began  to  receive  con- 
siderable attention,  and  with  the  substantial  size  of  the 
needed  increases,  the  complexity  and  severity  of  the  problems 
confronting  the  commissions  required  a  fuller  and  more  sophis- 
ticated presentation  in  support  of  the  new  rates  than  had 
previously  appeared  necessary. 

In  this  context  some  of  the  electric  companies  sought 
to  go  beyond  the  "ratemaking  is  an  art"  type  of  presentation 
and  to  amplify  their  rate  presentation  by  testimony  founded  in 
economic  theory,  which,  perforce,  raised  the  issue  of  the  use 
of  marginal,  or  incremental,  cost  in  structuring  the  new  higher 
rates.   In  doing  so,  because  of  the  problems  of  applying  short- 
run  marginal  cost  to  a  capital-intensive  industry,  it  became 
obvious  that  the  kind  of  costing  to  be  used  had  to  be  a  spec- 
ially devised  form  of  long-run  costing,  which  gradually  came 
to  be  known  as  long-run  incremental  cost,  or  LRIC.   Briefly, 
this  costing  approach  involved  taking  the  planning  period  in 
use  by  the  particular  utility,  say  a  five-  to  ten-year  period, 
and  determining  over  that  period  what  the  capital  costs  of 
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taking  en  the  corresponding  increments  of  load  during  that  time 
would  be.   These  capital  costs  were  then  annualized,  and  associ- 
ated with  the  corresponding  costs  of  operating  and  maintaining 
these  facilities.   These  costs,  cast  in  terms  of  present  dol- 
lars, i.e.,  the  dollar  value  for  the  period  for  which  the  rates 
were  to  be  applied,  were  then  the  costs  used  in  making  the 
computations  needed  to  support  the  various  rate  structure  pro- 
posals.  These  sets  of  costs  were  usually  phrased  in  terms  of 
so  many  dollars  per  kilowatt  for  demand-related  costs,  plus  so 
many  cents  per  kilowatt-hour  for  energy  costs,  and  so  many  dol- 
lars per  customer  per  year  for  customer  costs.   These  costs 
were  then  related  to  the  characteristics  of  service  pertaining 
to  the  individual  rate  schedules  and  rate  recommendations  de- 
rived from  these  analyses. 

Note  that  these  costs  were  in  the  nature  of  annual 


costs,  with  demand  costs  applied  to  an  appropriate  measure  of 
capacity  responsibility  of  the  class  of  service  being  costed . 
It  soon  became  obvious,  however,  that  some  modification  to 
annual  costing  would  be  required,  particularly  with  respect  to 
classes  of  service  which  did  not  have  demand  meters,  and  the 
concept  of  seasonal  (usually  summer-winter)  differentials  was 
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introduced  in  recognition  of  the  fact  that  there  was  a  differ- 
ence in  the  cost  of  furnishing  service  depending  on  the  time, 
as  well  as  load  factor,  applicable  to  the  service  rendered. 

Subsequently,  some  two  years  ago,  even  before  the 
October  1973  war  and  the  later  OPEC  cartel  action,  there  began 
a  movement  to  expand  further  the  frontiers  of  electric  rate- 
making,  specifically,  to  extend  marginal  cost  pricing  to  margi- 
nal cost  pricing  at  particular  times  of  day  and  seasons  of  the 
year.   The  proponents  argued,  among  other  things,  that  if  peak- 
period  costing  were  applied,  uneconomic  load  growth  would  be 
discouraged  and,  consequently,  fewer  plants  would  have  to  be 
built  (and  the  countryside  saved) . 

For  industrial  service  this  had  long  been  the 
practice  in  European  countries,  notably  England  and  France, 
and  proponents  of  peak-load  pricing  began  to  point  to  those 
countries  as  illustrative  of  what  might  be  done  with  electric 
rates  in  the  United  States. 

Because  the  ratemaking  principles  followed  in  Britain 
and  France  had  received  such  wide  publicity,  it  seemed  desirable 
to  find  out  what  was— and  what  was  not — being  done  in  these  two 
countries  with  respect  to  economic  pricing  of  electric  service. 
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An  investigation  was  made  by  NERA,  on  behalf  of  a  number  of 
electric  companies,  during  the  spring  of  1974,  with  the  follow- 
ing general  result.   It  was  found  that  in  both  England  and 
France  the  larger  customers — in  general  the  category  which 
might  be  described  as  large  industrial  and  commercial  customers — 
were  being  billed  at  two-part  rates  which  varied  by  the  time  of 
day  and  by  the  season  of  the  year.   In  each  country,  some  periods 
were  designated  as  "peak"  periods;  another  much  longer  period 
was  designated  as  a  "high-use"  period;  and  other  periods  were 
designated  as  "off-peak."   These  latter  periods  were  largely 
weekend  and  nighttime  hours,  but  also,  in  the  usual  instance, 
were  the  summer  periods  since  these  two  countries  are  predomi- 
nantly winter-peaking  areas. 

The  costing  practiced  in  the  two  countries  varied 
somewhat,1  but,  specifically  in  the  case  of  England,  the  demand 
charges  for  the  appropriate  period  were  based  on  the  marginal 
generating  equipment  in  use  during  this  period,  with  a  factor 


It  must  be  noted,  however,  that  while  this  cost-pricing  move- 
ment was  instituted  with  considerable  care  in  both  countries, 
there  has  been  relatively  little  follow-up  in  recent  years, 
as  cost  patterns  have  changed,  and  the  actual  schedules  in 
effect  did  not  particularly  faithfully  reflect  the  kinds  of 
costs  which  theory  indicates  they  should. 
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reflecting  the  probability  that  the  system  peak  would  be  experi- 
enced within  the  period  being  costed.   The  energy  costs  for  each 
period,  in  a  similar  way,  were  related  to  the  running  costs  of 
the  marginal  equipment  for  that  particular  period. 

Time-of-day  or  peak-period  pricing  of  the  sort  generally 
described  above  can  only  be  applied  through  the  use  of  relatively 
sophisticated  metering  arrangements.   In  the  case  of  these  two 
countries,  these  in  general  consist  of  both  demand  meters  and 
multi-dial  kilowatt-hour  meters,  clock  controlled  (with  spring- 
wound  protection  against  outages) ,  so  that  the  energy  (and  demand! 
use  recorded  can  be  switched  from  one  dial  to  another  at  the 
appropriate  times  called  for  by  the  schedule.   The  meters  are 
in  general  not  recording  meters.   Since  the  cost  of  metering 
is  a  very  small  part  of  the  total  cost  of  service  of  the  larger 
customers,  the  requirement  that  sophisticated  metering  be  used 
did  not  stand  in  the  way  of  applying  appropriate  pricing. 

In  neither  country  was  this  sort  of  pricing  applied 
generally  to  the  smaller  customers.   Each  country  has  optional 
schedules  available  to  residential  and  small  commercial  cus- 
tomers which  make  it  possible  for  those  customers  to  enjoy  an 
off-peak  rate,  but  the  use  of  these  alternative  rates  is  not 
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at  all  widespread—indeed  a  very  small  percentage  of  these  cus- 
tomers avail  themselves  of  the  special  rates. 

Later  reports  from  both  countries  indicated  that  each 
believes  that  substantial  savings  in  the  annual  costs  of  in- 
stalled capacity  were  achieved  as  a  result  of  peak-load  pricing 
in  addition  to  the  savings  in  operating  costs  that  would  be 
associated  with  the  change  in  the  time  pattern  of  use  of  elec- 
tricity that  is  induced  by  such  a  system  of  rates.  2 

With  the  heightened  interest  in  conservation  accompa- 
nying the  movement  toward  attaining  U.S.  energy  self-sufficiency, 
the  increasing  severity  of  the  electric  industry's  capital  re- 
quirements problem,  and  the  marked  increase  in  both  the  frequency 
and  size  of  rate  increase  requests,  a  number  of  state  regulatory 
commissions,  as  well  as  the  FEA  and  the  FPC,  began  to  ask  serious 
questions  of  the  electric  utilities  as  to  why  theoretically 
"correct"  pricing  principles  should  not  be  followed.   LRIC,  while 
it  went  a  long  way  toward  improving  the  economic  caliber  of  rate 
schedules,  obviously  did  not  go  all  the  way  in  associating  with 


2  See  Charles  J.  Cicchetti,  "Time  of  Day  Pricing:   Why  and  How," 
Proceedings  of  the  Conference  on  the  Challenge  of  Load  Manage- 
ment, Federal  Energy  Administration,  Conservation  Paper  No.  24, 
Washington,  D.  C,  June  11-12,  1975,  p.  18. 
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each  class  and  subclass  of  service  the  marginal  cost  of  rendering 
that  service. 

In  response  to  those  questions,  NERA  embarked  on  a 
study  program  designed  both  to  develop  an  appropriate  theoretical 
framework  for  peak-load  pricing  as  well  as  to  establish  appropriate 
costing  procedures  for  practical  implementation  of  the  theory. 
Particular  attention  was  of  course  paid  to  the  specific  circum- 
stances of  the  U.S.  industry.   In  this  effort  we  were  fortunate 
in  having  the  cooperation  and  support  of  a  significant  number  of 
utility  companies. 

Concomitant  with  our  own  efforts,  the  interest  in 
peak-load  pricing  by  various  regulatory  authorities  has  resulted 
in  some  type  of  rate  reform  activity  in  at  least  eighteen  states. 
Several  states  have  had  or  are  initiating  generic  proceedings  to 
inquire  into  the  appropriate  type  of  rate  structure  for  electric 
utilities  under  their  jurisdiction. 

The  Public  Service  Commission  in  New  York  State  has 
embarked  on  a  "generic  proceeding"  on  rate  structure.   Testimony 
on  the  "state  of  the  art"  with  respect  to  costing  and  metering 
by  time  of  use  has  been  submitted  in  that  case  by  several  of  my 
colleagues  at  NERA  and  hearings  in  the  first  phase  have  concluded. 
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In  addition,  the  New  York  State  utilities  have  been  directed  to 
file  time-of-day  tariffs  in  their  individual  rate  cases. 

The  North  Carolina  Public  Service  Commission  heard 
testimony  from  the  utilities,  various  government  agencies  and 
interested  consumer  groups  in  December.   I  and  several  of  my 
colleagues  at  NERA  presented  testimony  in  that  proceeding  on 
behalf  of  one  of  the  North  Carolina  utilities. 

Arizona,  Florida,  Massachusetts,  Maryland,  Missouri, 
Connecticut  are  other  states  studying  rate  structure  reform. 

In  California,  hearings  were  held  on  this  subject  during 
the  spring  of  1975  and  an  interim  order  was  issued  in  October 
requiring  the  filing  of  peak-load  rates  by  that  State's  utilities. 


The  States  of  Wisconsin  and  Virginia  have  foregone  the 
"generic  proceeding"  route  and,  instead,  have  ordered  certain 
utilities  under  their  jurisdiction  to  introduce  marginal-cost- 
related  peak-load  pricing  into  their  rate  structures  as  soon  as 
the  necessary  studies  are  completed.   Both  the  Wisconsin  Electric 
Power  Company  and  the  Virginia  Electric  Power  Company  have  offered 
such  rate  structure  proposals  to  their  respective  commissions. 
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My  colleagues  at  NERA  were  involved  in  the  analyses  underlying  the 
development  of  these  rate  structures  for  both  companies. 

I  feel  quite  certain  that  the  foregoing  listing  re- 
presents only  a  partial  compilation  of  the  states  in  which  peak- 
load  pricing  is  receiving  significant  attention.   It  is,  however, 
sufficiently  indicative  of  the  activity  that  is  going  on. 

Finally,  the  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC)  passed  a  resolution  at  its  annual 
meeting  in  December  1974  requesting  the  Edison  Electric  Institute 
(EEI)  and  the  Electric  Power  Research  Institute  (EPRI)  to  prepare 
a  joint  recommendation  for  an  investigation  of  costing  and  rate- 
making  with  particular  emphasis  on  peak-load  pricing.   The  study 
plan  that  was  developed,  with  NERA  participation,  is  quite 
extensive--it  will  go  into  questions  of  various  costing  method- 
ologies, demand  elasticities  of  total  use,  demand  elasticities 
at  the  peak,  metering  technology,  load  management,  storage  heating 
and  storage  cooling  facilities,  etc.   The  Executive  Committee  of 
NARUC  has  approved  this  study  proposal,  internal  organization 
has  now  been  completed  and  the  study  program,  under  the  direction 
of  Mr.  Robert  Uhler,  is  in  its  implementation  stage.   It  is 
estimated  that  this  study  will  take  one  year  to  complete. 
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I  will  not  detail  the  number  of  other  instances  of 
activity  in  the  area  of  rate  reform  alluded  to  earlier,  but 
what  I  have  described  I  think  demonstrates  the  intensity  of 
activity  in  this  area. 

Whether  a  regulatory  authority  pursues  the  "generic" 
route  or  goes  directly  to  requesting  utilities  to  file  tariffs 
incorporating  peak-load  pricing  principles,  the  first  step  that 
must  be  undertaken  in  implementing  such  a  peak-load  pricing 
system  is  the  costing  process  upon  which  the  rates  are  based. 
My  colleagues  at  NERA  have  presented  testimony  in  two  state 
generic  proceedings  and  are  in  the  process  of  preparing  testi- 
mony for  a  third  which  1)  reviews  the  economic  rationale  for 
pricing  electricity  on  the  basis  of  marginal  cost  by  relevant 
time  periods;  2)  sets  forth  a  model  to  demonstrate  how  one  would 
calculate  these  marginal  costs;  and  3)  then  proceeds  on  a  step- 
by-step  basis  to  outline  the  appropriate  procedures  for  computing 
the  marginal  generation,  transmission  and  distribution  costs 
that  would  provide  the  basis  upon  which  rates  might  be  appro- 
priately differentiated  by  time  of  day  or  season  of  the  year. 
The  process  is  not  an  uncomplex  one,  and  in  their  testimonies 
my  colleagues  deal  with  certain  data  and  equipment  limitations 
that  exist  at  present  in  the  real  world  which  make  complete  and 
immediate  implementation  of  the  theoretical  construct  impossible. 
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Thus,  NERA  does  not  claim  to  solve  all  pricing  problems 
through  this  process.   We  do  argue,  however,  that  the  use  of 
marginalist  principles  will  lead  to  a  more  efficient  utilization 
of  society's  scarce  resources  than  will  the  prevailing  alterna- 
tives, offering  consumers  appropriate  price  signals  on  the  basis 
of  which  their  usage  decisions  can  be  made. 

I  turn  now  to  the  two  problem  areas  to  which  I  believe 
it  is  appropriate  that  special  attention  be  drawn.   First,  rates 
based  upon  marginal  costs  will  have  to  give  some  recognition 
to  the  price  elasticity  of  demand  for  electric  service.   This 
recognition  is  required  in  two  aspects  of  the  ratemaking  process. 
Because  for  most  utilities  today,  marginal  costs  are  likely  to 
exceed  average  historic  costs,  rates  set  at  the  level  of  mar- 
ginal costs  are  likely  to  yield  total  revenues  that  exceed  the 
historic  cost-based  revenue  requirements  of  the  company.   In 
such  circumstances,  some,  if  not  all,  rates  will  have  to  be  set 
below  their  respective  marginal  costs.   The  most  economically 
appropriate  procedure  for  eliminating  this  "revenue  excess"  is 
to  set  those  rates  furthest  from  (beiow)  marginal  cost  which  will 
least  affect  consumption,  i.e.,  create  the  least  distortion  in 
resource  allocation.   Since  demand  elasticities  are  essentially 
measures  of  the  extent  to  which  consumption  will  be  influenced 
by  a  change  in  price,  it  follows  that  the  rates  for  those  uses 


169 


Hon.  John  D.  Dingell  January  26,  1976 

Hon.  Frank  E.  Moss 


or  users  which  are  least  elastic  are  the  ones  that  can  be  set 
furthest  below  marginal  costs. 

The  demand  elasticities  required  for  making  this  kind 
of  analysis  are,  it  should  be  noted,  determinable  from  econometric 
studies  of  the  net  relationship  between  price  and  consumption 
(total  kilowatt-hours  of  use) .   Considerable  progress  has  been 
made  during  the  past  two  years  in  the  development  of  reliable 
determinations  of  this  type  of  demand  analyses.   NERA's  work 
has  been  quite  extensive  in  this  area — primarily  because  of 
the  heavy  emphasis  now  being  placed  on  factoring  into  load  fore- 
casts the  effects  of  rising  levels  of  electricity  prices.   To  the 
extent,  therefore,  that  elasticity  of  total  consumption  by  cus- 
tomer class  and  major  types  of  uses  is  required  for  the  imple- 
mentation of  peak-load  pricing,  we  are  quite  confident  that  the 
necessary  analyses  relevant  to  the  circumstances  of  a  particular 
company  can  be  developed. 

The  second  area  in  which  demand  elasticity  is  relevant 
to  peak-load  pricing  concerns  itself  with  the  extent  to  which 
consumption  will  change  within  time  periods  as  a  result  of  the 
establishment  of  rate  differentials  among  time  periods,  i.e., 
the  elasticity  of  peak  demand.   Information  on  peak  elasticity 
is  important  in  evaluating  the  effectiveness  of  peak-load  pricing 
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in  acheiving  what  some  consider  to  be  its  primary  objective — 
the  shift  of  consumption  from  peak  to  off-peak  periods.  In 
addition,  such  information  would  also  be  useful  in  estimating 
the  revenue  attrition  that  might  result  from  the  reduction  of 
use  stemming  from  higher  prices  on  the  peak  as  well  as  in  the 
evaluation  of  the  potential  for  creating  "needle  peaks"  in  elec- 
tric consumption  patterns. 

Unfortunately,  however,  little  research  work  has  been 
done  in  this  area  primarily  because  of  a  lack  of  data  that 
specifically  relates  consumption  by  times  of  use  to  differential 
rates.   This  information  gap  will  certainly  be  reduced  over  time 
as  companies  introduce  time-of-day  rates  and  begin  to  monitor 
effects  through  better  load  research  programs  than  are  presently 
the  rule.   In  addition,  information  on  this  question  will  likely 
be  developed  over  the  next  several  years  through  some  of  the  rate 
experiments  being  sponsored  by  the  FEA  and  various  other  govern- 
mental bodies.   Finally,  one  of  the  principal  study  areas  in  the 
projected  EPRI-EEI  study  for  NARUC  will  concern  itself  with 
this  problem. 

In  the  meanwhile,  however,  the  lack  of  this  informa- 
tion requires,  I  believe,  that  rate  structures  based  upon  time- 
related  marginal  costs  be  somewhat  more  "conservative"  than  they 
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might  otherwise  have  to  be.   Thus,  for  instance,  peak-rating 
periods  (the  interval  of  time  during  which  the  peak  rate  is 
applicable)  may  have  to  be  longer  than  might  otherwise  be  the 
case.   Similarly,  the  difference  between  peak  and  off-peak  rates 
may,  in  the  initial  stages  of  a  peak-load  pricing  program,  have 
to  be  less  than  the  marginal  costs  differences  might  suggest. 
The  net  effect  of  these  "safety  measures"  would  be  to  delay 
somewhat  the  full  attainment  of  all  of  the  benefits  it  is  antici- 
pated will  result  from  the  introduction  of  peak-load  pricing.3 

A  second  gap  in  our  current  ability  to  fully  implement 
a  peak-load  pricing  scheme  results  from  the  present  unavailabil- 
ity of  relatively  inexpensive  appropriate  metering  equipment. 
This  lack  has  often  been  offered  as  one  of  the  major  arguments 
against  peak-load  pricing.   This  is  not  a  reason,  however,  against 
applying  such  pricing  to  large  industrial  and  commercial  customers, 
many  already  equipped  with  suitable  meters,  for  whom  incremental 
metering  costs  would  be  minimal  compared  with  the  total  cost  of 
serving  these  customers.   It  may,  however,  be  a  valid  reason 
currently  for  searching  for  rate  alternatives  for  smaller 
(primarily  residential)  customers  which  do  not  depend  on  sophis- 
ticated metering.   A  number  of  alternatives  are  available  including 


3   One  proponent  of  peak-load  pricing  lists  ten  potential  benefits. 
See  Charles  Cicchetti,  op.  cit.,  pp.  15-18. 
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the  development  of  marginal-cost-related  bills  based  upon  average 
usage  patterns  (discovered  through  appropriate  load  research) , 
voluntary  time-of-day  metering,  or  mandatory  metering  for  large- 
volume  residential  users.   But  regardless  of  which  alternative 
is  chosen,  it  is  reasonably  clear  that  immediate  imposition  of 
rates  which  requires  sophisticated  metering  for  all  residential 
customers  is  not  feasible. 


While  this  situation  may  continue  to  exist  for  several 
years,  it  is  by  no  means  certain  that  it  is  permanent.   First, 
"unconventional"  meter  technologies  are  now  in  the  process  of 
being  developed.   These  generally  involve  signals  from  a  central 
point  superimposed  on  the  distribution  system  and  may  permit 
remote  reading  of  both  consumption  and  electrical  demand,  combined 
with  load  control  potentialities.   It  may  be  the  case  that  five 
years  or  so  from  now  the  additional  expense  of  such  more  compre- 
hensive metering  will  be  cost- justified  when  the  costs  are  spread 
among  the  various  objectives  to  be  gained — lower  cost  meter 
reading,  load  management,  load  research  and  adaptability  to  peak- 
load  pricing.   It  is  also  reasonable  to  expect  that  the  exist- 
ence of  peak-load  rates  will  represent  an  inducement  to  meter 
manufacturers  to  accelerate  the  technological  development  of 
such  devices.   This  entire  subject,  I  should  note,  will  be  one 
of  the  topics  to  be  investigated  in  the  pending  EPRI-EEI  study. 
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Because  of  our  lack  of  information  on  peak  elasticity 
and  because  of  the  high  costs  of  metering  for  small  customers, 
a  great  deal  of  interest  in  rate  experiments  has  been  expressed 
by  a  wide  range  of  concerned  parties  during  the  past  two  years. 
It  seems  to  be  generally  agreed  that  rate  experimentation  would 
yield  additional  information  concerning  both  of  these  problems. 
A  number  of  such  experiments  are  now  under  way  in  various  parts 
of  the  country.  Some  will  be  completed  in  about  one  year,  others 
will  take  significantly  longer. 

In  recognition  of  the  fact  that  the  development  of 
valid  and  useful  rate  experiments  will  require  an  expensive  and 
time-consuming  program,  that  portion  of  the  EPRI-EEI  study  which 
will  deal  with  rate  experiments  proposes  to  (1)  define  what  rate 
experiments  can  and  can  not  be  expected  to  accomplish;  (2)  develop 
appropriate  experimental  rate  forms  with  due  regard  to  the 
diversity  of  climate,  differences  in  operating  and  load  charac- 
teristics (including  fuel  sources)  as  well  as  existing  rate  levels 
in  the  United  States;  (3)  address  the  topics  of  sample  size, 
metering  and  administrative  arrangements,  the  duration  of  the 
experiments,  etc.;  and  (4)  on  the  basis  of  items  (1)  through  (3) 
determine  whether  probable  cost-benefit  considerations  indicate 
that  a  comprehensive  rate  experiment  program  should  be  embarked 
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upon.   Clearly,  if_  rate  experiments  are  carried  out  as  a  result 
of  this  study,  a  considerable  additional  period  of  time  will  have 
to  elapse  before  usable  results  can  be  obtained. 

Just  as  the  unavailability  of  suitable  metering  equip- 
ment for  small  users  should  not  be  taken  as  a  reason  for  not 
applying  peak-load  pricing  to  large  users,  so,  too,  should  the 
lack  of  experiments  not  be  taken  as  a  reason  for  delay.   Rate 
experiments  for  large  users  are,  in  any  event,  inapplicable. 
Since  major  capital  and  labor  costs  might  well  be  incurred  by 
such  customers  taking  full  advantage  of  peak-load  pricing,  they 
would  not  be  likely  to  make  such  moves  if  the  offered  pricing 
scheme  were  labeled  as  temporary,  i.e.,  experimental.   In  the 
case  of  small  customers,  experiments  might  be  viewed  as  a  supple- 
ment to,  but  not  a  substitute  for,  the  gradual  introduction  of 
time-of-day  rates  accompanied  by  a  carefully  designed  program 
of  load-monitoring  research. 

In  summary,  then,  we  believe  that  a  sufficient  founda- 
tion now  exists  for  a  change  from  present-day  electric  rate- 
making  procedures  to  procedures  which  are  founded  on  time-related 
marginal  costs.   We  believe  the  theoretical  foundation  is  well 
laid,  that  the  costing  process  can  be  implemented  and  that, 
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despite  certain  shortcomings,  rates  reasonably  related  to  these 
costs  can  be  developed.   We  anticipate  that  the  changes  that  will 
occur  as  a  result  of  the  introduction  of  such  rates,  by  giving 
economically  rational  signals  to  users,  will  help  to  properly 
allocate  scarce  resources  and  ameliorate  the  deteriorating  supply 
and  financial  conditions  of  the  electric  utility  industry. 

It  is  NERA's  position  that  discernible  improvement 
will  take  time  in  coming,  but  that  some  individual  states  are  well 
on  their  way  toward  the  implementation  of  time  of  use  tariffs,  as 
was  described  above.   Setting  down  legislation  such  as  that  in 
Section  202  of  the  Electric  Utility  Regulatory  Reform  Act  cannot 
help,  and  will  probably  hinder,  this  implementation.   Each  state 
regulatory  authority  must  deal  with  the  problems  unique  to  its 
utilities'  service  territories  which  include  questions  of  data 
availability  to  determine  costs  and  elasticities,  meter  availa- 
bility, load  management,  monitoring,  etc.   In  addition,  the 
process  of  deriving  the  costs  upon  which  time  of  use  rates  are 
based  is  individual  to  each  utility,  and  more  complex  than  the 
misleading  simplicity  implied  in  the  proposed  Section  202.   This 
is  not  to  say  that  some  Federal  interaction  with  state  regulatory 
authorities  is  not  called  for.   Whether  this  can  be  done  by 
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existing  agencies,  like  the  FEA,  and  by  what  means  is,  I  under- 
stand, one  of  the  topics  we  will  be  discussing  when  we  meet 
with  Messrs.  Eerger  and  Nordhaus  and  others  on  February  4. 

Very  truly  yours, 


# 
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TESTIMONY  OF 

Edward  Berlin,  Commissioner 

New  York  Public  Service  Commission 

on 
H,R.  12461 

Before 
The  House  Committee  on  Interstate 
and  Foreign  Commerce 

March  31,  1976 

Mr.  Chairman  and  members  of  the  Committee: 

I  am  pleased  to  appear  at  these  hearings  to 
add  my  support  for  the  general  objectives,  and  most 
of  the  specifics,  of  Title  II  of  HCR0  12461,  which 
deals  with  Utility  Rate  Reform,   I  have  limited  my 
remarks  to  that  Title  only  because  I  have  been  asked 
to  concentrate  on  the  subject  of  rate  design  and  my 
silence  should  not  be  understood  as  implying  any  dis- 
agreement with  the  underlying  purpose  of  other  provisions 
of  the  legislation o   To  the  contrary,  I  strongly  endorse, 
in  particular,  strengthening  the  Federal  Power  Commission's 
ability  to  insure  that  the  Nation  enjoys  a  coordinated, 
efficient  bulk  power  supply,, 

I  approach  the  rate  design  provisions  of  the 
Bill  from  a  somewhat  unique  perspective,,   Until  last 
May  I  was  associated  with  citizen  groups  who  were 
vigorously  pressing  State  Commissions  to  adopt  the  theory 
of  marginal  cost  pricing  and  in  particular  rates  which 
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relfect  the  seasonal  and  time-of-day  variations  in 
utility  costs e   Since  last  May  I  have  been  a  member 
of  a  State  regulatory  commission  with  direct  responsibility 
for  rate  levels  and  design  —  a  certain  indication  that 
there  is  a  divine  being  who  metes  out  retribution  for  I 
now  must  pass  on  the  very  difficult  problems  that  arise 
when  one  seeks  to  make  the  transition  from  theory  to 
practice.  And,  indeed,  there  are  difficult  problems  to 
be  resolved  including  (1)  defining  marginal  costs,  (2) 
determining  a  proper  methodology  for  their  measurement, 
and  (3)  translating  those  costs  into  rate  schedules. 
Inflation  seriously  complicates  the  translation  problem. 
On  the  one  hand  it  introduces  a  greater  urgency  in  the 
need  for  proper  price  signals  which  reflect  the  actual 
reality  of  current  consumption  decisions;  on  the  other 
it  makes  it  particularly  important  to  hold  rates  down  to 
the  lowest  level  possible. 

These  questions,  and  the  many  sub-questions  which 
they  in  turn  introduce,  are  being  considered  in  New  York 
and  elsewhere  and  I  expect  that  judgments  will  be  made  within 
the  next  year.  But  it  is  important  that  we  understand  what 
is  not  being,  or  should  not  be,  debated  for  it  could  effect 
the  Congress1  judgment  as  to  the  reasonableness  of  enacting 
prescriptive  legislation  before  the  answers  are  all  in. 

The  enlightened  debate   is  generally  not  questioning 
the  soundness  of  marginal  cost  pricing  theory.   Instead  it  is 
basically  examining  the  extent  to  which  it  is  feasible  to 
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introduce  marginalist  theory  into  electric  utility  rate 
structures.   It  forcefully  can  be  argued  that  to  the 
extent  that  it  is  feasible  regulation  must  seek  its 
incorporation  for  it  generally  is  agreed  that  in  fixing 
rates  we  are  to  be  guided  by  costs ,  admittedly  with  room 
for  departure  where  necessary  to  further  public  policy, 
for  example,  antitrust  policy .   Surely  when  speaking  of 
"costs"  we  must  have  reference  to  real  costs/  to  actual 
costs,  to  costs  which  are  being  incurred  because  of 
current  decisions  by  consumers. 

As  I  read  the  marginal  cost  pricing  portion  of 
the  legislation  it  really  seeks  to  remind  us  of  this 
responsibility  while  leaving  ample  room  for  the  resolution 
of  the  yet  outstanding  "flexibility  of  implementation" 
questions.   The  existence  of  such  questions  is  not, 
therefore,  a  sufficient  justification  for  withholding  action 

Moreover  there  is,  I  believe,  a  persuasive 
policy  reason  why  the  Congress  should  move  ahead.   Congress 
must  be  concerned  with  maximizing  the  national  well  being. 
State  regulators  understandably  will  focus  on  a  more  limited 
horizon,,   This  is  particularly  true  today  as  States  fight 
to  retain  their  base  of  industrial  and  commercial  activity. 
It  can  be  expected  that  any  change  in  State  policy  that  is 
resisted  by  the  business  community  will  be  approached  most 
hesitantly  by  those  in  policy  positions.   We  would  not  wish 
to  be  accused  of  driving  industry  from  the  State  even  if  the 
accusation  is  baseless.   A  clear  articulation  of  minimum 
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national  standards  would  go  far  toward  the  elimination 
of  this  very  real  apprehension. 

I  would  not  want  to  leave  you  with  the 
impression  that  I  believe  the  adoption  of  marginal 
cost  pricing  principles  to  be  at  all  detrimental  to 
industry,   To  the  contrary,  I  believe  that  industry  has 
the  most  to  gain  from  the  adoption  of  time-of-day  rates. 
Nevertheless  we  find  that  the  principal  opponents  of 
rate  design  reform  are  representatives  of  industrial  and 
commercial  users  who  appear  convinced  that  marginal  cost 
pricing  principles  will  arbitrarily  and  discriminatorily 
be  applied  against  them  to  the  benefit  of  the  residential 
sector t   But  there  is  absolutely  nothing  inherent  in  the 
doctrine  of  marginal  cost  pricing  which  suggests  that  industry 
and  commerce  should  subsidize  residential  users.   Indeed, 
the  theory,  properly  applied,  rejects  cross-consumer  subsidies 
and  the  current  push  for  an  appraisal  of  the  feasibility  of 
marginal  cost  pricing  is,  in  large  measure,  reinforced  by 
a  desire  to  avoid  subsidies.   The  fact  is  that  the  true 
"marginalist"  wants  each  and  every  consumer  to  be  exposed 
to  price  signals  which  reflect  the  marginal  cost  consequences 
of  the  individual  consumer's  personal  consumption  decisions. 
I  will  not  dwell  on  why  that  is  particularly  important  today 
beyond  pointing  out  that  we  no  longer  can  tolerate  either 
the  enormous  economic  burden  of  plant  expansion  which  is 
stimulated  by  inefficient  (underpriced)  on-peak  consumption, 
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or  the  needless  utilization  of  inefficient  (fuel-intensive) 
capacity,  or  the  unnecessary  consumption  of  fuel  at  any 
time„   These  are  consequences  that  have  immediate  cost 
implications , 

Should  it  be  determined  that  it  is  feasible 
to  introduce  marginal  cost  pricing  principles  into 
rates  for  electricity,  it  will  no  doubt  be  necessary  — 
in  order  to  limit  the  utility's  recovery  of  revenues  to 
its  true  cost  of  service  which  predominantly  is  influenced 
by  historic  and  not  current  costs  --  to  provide  discounts 
below  marginal  cost  to  some  consumption „   But  that  does 
not  mean  that  we  should  price  all  industrial  consumption 
at  marginal  cost  and  discount  all  residential  consumption. 
To  the  contrary,  it  may  mean  that  we  should  continue  to 
establish  the  revenue  responsibility  of  each  class  more 
or  less  as  we  have  in  the  past  and  introduce  marginal 
cost  principles  within  each  and  every  class  in  the  way 
best  calculated  to  promote  economic  efficiency ,   This 
would  mean,  I  think,  being  most  sensitive  about  the  prices 
charged  for  marginally  costly  and  elastic  consumption  of 
each  customer  class,  where  the  discount  is  least  likely  to 
cause  costly  consumption  distortions^ 

Under  this  approach  it  should  be  apparent  that 
certain  industrial  and  commercial  customers  would  fare 
better  than  they  do  under  current  rate  designs .   If  we  do 
not  permit  subsidies  between  customer  classes  the  customer 
whose  ratio  of  off  to  on-peak  consumption  is  higher  than 
its  class  average  would  receive  a  lower  total  bill  than 
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would  be  the  case  today.   More  importantly  all  customers 
would  be  afforded  an  opportunity  to  save  themselves  money, 
and  incidentally  save  society's  resources.   All  customers 
will  benefit  by  the  effort  of  any  customer  to  cost  minimize 
if  it  means  a  reduction  in  plant  expansion  or  fuel  savings, 
even  the  customer  who  is  unavoidably  on  peak.   Indeed,  I 
suggest  that  the  customer  who  has  a  large,  inelastic,  on- 
peak  load  should  be  particularly  interested  in  the 
adoption  of  time  differentiated  rates  for  that  customer, 
certainly  over  the  long-term,  will  be  impacted  most 
prejudically  by  the  wasteful  expansion  of  capital  intensive 
plant,  at  inflated  current  costs, 

It  is  for  these  reasons  that  we  in  New  York, 
and  commissions  throughout  the  Nation,  are  terribly 
anxious  to  review  the  signals  being  transmitted  by 
present  rate  designs „   It  is  also  why  everyone  has  a  stake 
in  the  timely  completion  of  that  inquiry. 

What  I  am  saying  is  that  as  a  State  regulator, 
and  nothwithstanding  my  conviction  that  I  must  be  afforded 
full  flexibility  and  discretion  in  carrying  out  my  statutory 
responsibilities,  I  would  not  feel  at  all  restricted  by  the 
enactment  of  H,R.  12461.   I  confess  that  since  leaving 
Washington  and  assuming  a  policy  level  State  position  I 
have,  much  to  my  own  surprise,  become  something  of  a 
"states  rightist."   But  even  from  that  perspective  I  cannot 
offer  any  persuasive  reason  why  the   Congress  should  not 
push  forward  with  this  legislation  which  seems  to  preserve 
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a  proper  measure  of  State  flexibility  while  removing  a 
serious  inhibition  to  innovative  State  action  —  the  fear 
that  business  will  relocate  to  a  State  that  has  a  more 
"sympathetic"  regulatory  climate* 

I  do  not  wish  to  leave  the  impression  that  nothing 
is  now  being  done  at  the  State  level.   To  the  contrary,  New 
York  is  but  one  of  eight  States  that  is  now  in  the  process 
of  conducting  a  generic  rate  design  proceeding  —  and  is 
but  one  of  15  jurisdictions  that  has  mandated  consideration 
of  time-of-day  rates  in  an  individual  company  rate  proceeding.— 
As  many  as  ten  States  are  in  the  process  of  conducting  rate 
design  experiments,  several  of  which  are  being  funded  by  the 
Federal  Energy  Administration „   Finally,  following  the  passage 
of  a  December  1974  resolution  by  the  National  Association  of 
Regulatory  Utility  Commissioners,  the  Edison  Electric  Institute 
and  the  Electric  Power  Research  Institute  are  cooperating  in 
an  extensive  study  of  peak  load  costing  methodologies,  load 
management  techniques,  and  demand  elasticities.   The  study, 
which  commenced  this  past  January,  should  be  completed  by 
early  next  year. 


—The  others  being  California,  Connecticut,  Florida, 

Maryland,  Massachusetts,  New  Hampshire  and  North  Carolina. 

-^The  others  being  California,  Colorado,  District  of  Columbia, 
Hawaii,  Maine,  Michigan,  Minnesota,  North  Carolina,  Oregon, 
Pennsylvania,  Utah,  Vermont,  Virginia  and  Wisconsin. 
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I  would  like  to  comment  specifically  on 
Section  203(a)  (3)  (A)  which  would  legislate  a  "lifeline" 
rate.   As  one  with  responsibility  for  approving  the 
structure  of  utility  rates  I  am  reminded  daily  of  the 
particularly  severe  burden  rate  increases  impose  on  the 
poor  and  I  understand  the  pressure  being  exerted  to 
utilize  rate  policy  for  achieving  income  redistribution. 
I  too  hold  the  view  that  the  growing  maldistribution  of 
income  represents  our  single  most  serious  domestic  problem 
and  I  would  eagerly  press  the  limits  of  my  lawful  authority 
to  restructure  rates  if  I  could/  with  confidence,  anticipate 
positive  income  effects.   I  am,  therefore 0    totally  sympathetic 
with  the  understandable  push  for  "lifeline"  rates. 

Nevertheless  I  am  hesitant  to  endorse  the  suggested 
legislative  solution  because  I  am  concerned  that  it  most 
surely  will  severely  penalize  significant  numbers  of  low 
income  families  while  benefiting  more  affluent  consumers. 
Presumably  the  subsidy  that  would  be  provided  to  the 
lower  levels  of  consumption  would  be  made  up  by  getting 
increased  revenues  from  the  higher  levels  of  consumption 
in  foe  residential  category.   That  would  mean  a  substantial 
rate  increase  for  consumption  beyond  the  lifeline  block. 
But  can  we  be  certain  that  the  low-income  consumer  and  the 
low-usage  consumer  are  the  same?   Testimony  recently 
submitted  to  the  New  York  Commission  by  Dr.  Stelzer's 
firm  indicates  that  we  cannot  be  at  all  sanguine  about 
that  conclusion.   We  must  of  course  be  mindful  of  the  fact 
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that  the  low-income  consumer  often  lives  in  a  less 
efficiently  constructed  dwelling,  typically  spends 
more  time  at  home,  and  often  has  a  larger  family. 
Therefore,  if  we  overcharge  for  the  higher  blocks  of 
consumption  we  could  be  extracting  a  subsidy  from  some 
low-income  consumers  in  order  to  undercharge  certain 
affluent  consumers ■ 

Nor  is  it  clear  that  this  perverse  effect  is 
avoided  by  shifting  responsibility  for  the  subsidy  to 
the  commercial  and  industrial  classes.   As  with  all 
costs  of  doing  business  the  price  paid  for  utility 
services  will  be  reflected  in  the  prices  charged  by 
those  firms  for  the  goods  or  services  offered  to 
consumers.   Since  the  low-income  individual  spends  a 
larger  portion  of  his  income  on  consumable  goods, 
electing  to  finance  the  subsidy  in  this  way  could  be 
quite  regressive,   It  certainly  would  be  economically 
detrimental  to  the  large  minority  of  poor  whose  utilities 
are  included  in  their  rento   The  landlord  would  be  forced 
to  pay  the  higher  commercial  rate  and  the  increase  would 
be  passed  through  to  the  tenants 

There  are  additional  problems,  apart  from  the 
fact  that  the  distributional  objective  of  lifeline  rates 
might  not  be  achieved.   The  provision   of  an  arbitrary 
number  of  kilowatthours  to  all  residential  consumers  at 
a  rate  below  cost  might  counteract  our  conservation 
objectives  by  stimulating  consumption.   A  cut  rate  would 
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certainly  induce  persons  to  consume  the  full  amount  of 
electricity  that  is  the  subject  of  the  subsidy  and  if 
a  portion  of  the  cost  of  the  lifeline  discount  is  imposed 
on  the  commercial  and  industrial  categories  it  could 
result  in  all  but  the  very  largest  levels  of  residential 
consumption  being  priced  below  cost, 

If  the  objective  is  income  redistribution,  is 
it  not  far  more  reasonable  to  relate  the  extent  of  the 
subsidy  to  the  individual  consumer :s  income  and  number 
of  dependents?   One  way  of  accomplishing  that  is  through 
the  issuance  of  energy  stamps  in  a  manner  analogous  to 
the  food  stamp  program:   It  may  not  avoid,  however,  two 
of  the  common  criticisms  that  are  leveled  against  the 
latter  program:   first,  the  very  high  level  of 
administrative  costs,  and  second.-  the  fact  that  many 
of  the  most  needy  are  reluctant  to  apply  for  welfare- 
type  assistance,   Moreover.-  a  stamp  program  would  shift 
the  cost  to  tax-supported  government  funding,  a  most 
unlikely  event  under  current  economic  circumstances. 

To  avoid  these  difficulties.  I  suggest  giving 
an  income  tax  credit  for  utility  services  to  persons  whose 
adjusted  gross  income  does  not  exceed  a  prescribed  level, 
say  $5,000,  with  the  amount  of  the  credit  tied  to  the 
taxpayer's  number  of  dependents,   Even  though  it  may  be 
difficult  to  administer,  the  plan  should  provide  greater 
credit  as  the  income  level  declines  below  the  point  of 
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eligibility,.   Obviously  any  such  program  would  require 
the  acceptance  of  a  negative  income  tax  and  the  under- 
taking of  an  educational  effort  to  remind  and  assist 
those  who  would  benefit  to  file  returns. 

The  amount  of  the  tax  credits  would  then  be 
assessed  against  the  utility  supplying  service  and 
could,  in  turn;  be  recovered  as  part  of  the  utility's 
cost  of  service o   To  some  minor  extent  that  could 
dilute  the  subsidy  but  at  least  it  would  put  dollars 
into  hands  that  need  them  and  would  represent  a  start , 
however  modest ,    toward  income  redistribution .   Conser- 
vation, too,  should  be  furthered*   Under  traditional 
lifeline  proposals  the  consumer  maximizes  the  benefit 
he  receives  by  consuming  up  to  the  full  level  of  the 
kilowatthours  that  are  discounted  below  cost.   Under  my 
proposal  the  consumer  would  retain  the  full  tax  credit 
or  refund  even  if  he  reduced  consumption  and  since  electricity 
would  not  be  sold  below  cost  distorted  price  signals  would 
not  be  transmitted  in  the  marketplace,   And,  as  is  also 
true  of  energy  stamps \    we  would  not  be  discriminating 
between  the  poor  based  upon  the  type  of  fuel  they  rely 
upon  for  satisfaction  of  their  energy  needs.   The  low-income 
consumer  who  heats  with  oil  would  not  be  excludedor  in  any 
way  disadvantaged  for  the  amount  of  the  income  subsidy  would 
be  determined  by  economic  factors  and  not  by  the  idiosyncrasies 
of  fuel  choice  over  which  the  individual  consumer  exercised 
little, if  any,  control. 
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I  recognize  that  under  H.R0 12461  States  would 
be  free  to  adopt  an  income  tax  credit  or  some  other 
program  tailored  specifically  to  meet  the  needs  of 
the  poor,   I  fear,  however,  that  following  the  enactment 
of  the  type  of  lifeline  proposal  contemplated  by  this 
legislation  it  will  be  exceedingly  difficult  to  enact 
State  legislation  that  in  fact  is  directed  at  the 
accomplishment  of  income  redistribution  for  there  is  a 
growing  political  temptation  to  do  something  that  would 
appear  to  benefit  everyone.   As  I  am  sure  the  Committee 
recognizes t    there  is  simply  no  way  to  subsidize  everyone, 
not  even  everyone  in  the  residential  class,  at  least  not 
without  imposing  a  substantial  non-cost  justified  burden 
on  industrial  and  commercial  consumers  and  thereby 
introducing  into  the  residential  rate  structure  a 
promotional  thrust  that  is  entirely  inconsistent  with 
this  legislation's  basic  move  toward  the  pursuit  of 
ef ficiency0 

I  urge  the  Committee,  therefore,  to  consider 
the  possibility  of  a  modified  proposal  along  the  lines 
that  I  have  suggested  (which  I  recognize  may  be  beyond 
this  Committee's  jurisdiction)  so  that  we  would  in  fact 
be  extending  a  "lifeline"  without  sacrificing  efficiency. 
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STATEMENT  OF  J.  H.  RANNIGER 

ON  BEHALF  OF  EDISON  ELECTRIC  INSTITUTE 

BEFORE  SUBCOMMITTEE  ON  ENERGY  AND  POWER  OF 

HOUSE  INTERSTATE  AND  FOREIGN  COMMERCE  COMMITTEE 

WITH  RESPECT  TO  H.R.  12461 

MARCH  31,  1976 


My  name  is  J.  H.  Ranniger.   I  am  Manager  of  Rates  and 
Regulations  for  and  an  Assistant  Treasurer  of  Public  Service 
Company  of  Colorado.   I  am  a  member  of  the  Edison  Electric 
Institute  (EEI)  Rate  Research  Committee  and  am  Chairman  of  the 
Task  Force  Coordinating  Committee  of  the  organization  of  electric 
utility  industry  and  regulatory  agency  personnel  conducting  the 
nationwide  electric  utility  rate  design  study  in  response  to  a 
request  of  the  National  Association  of  Regulatory  Utility  Com- 
missioners (NARUC) .   It  is  on  behalf  of  EEI  that  this  appearance 
is  being  made.   I  am  happy  to  have  the  opportunity  to  represent 
the  industry  in  this  capacity  in  offering  the  following  statement 
to  the  Subcommittee  on  Energy  and  Power  of  the  House  Interstate 
and  Foreign  Commerce  Committee. 

The  statement  contained  herein  addresses  itself  to  the 
portion  of  H.R.  12461  relating  to  the  design  of  electric  utility 
rates  and  to  the  determination  of  cost  of  service  yielding  those 
rate  designs.   Specifically,  this  statement  relates  to  the  rate 
design  portion  of  Sections  203  and  205  of  Title  II  of  the  subject 
proposed  bill.   Sections  203  and  205  of  the  bill  could  have  a 
harmful  effect  on  the  industry  in  both  the  long  run  and  the  short 
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run.   In  the  long  run,  the  bill,  by  legislating  a  particular 
method  of  determining  rates,  could  effectively  legislate  against 
research  in  the  field  of  rate  design  and  stifle  the  industry 
search  for  more  equitable  methods  of  allocating  costs  to  its 
customers. 

Existing  forms  of  electric  utility  rates  are  in  two 
general  categories.   They  are  declining  block  energy  rates 
incorporating  demand  charges  or  a  combination  of  declining  block 
demand  rates  and  declining  block  energy  rates.   These  rate  forms, 
or  a  variation  thereof,  have  served  the  electric  utility  industry 
and  its  customers  well  for  many  years.   Those  rate  forms  are 
still  appropriate  in  many  cases.   However,  recent  events  and 
prospective  events  reflecting  unprecedented  inflation  rates,  raw 
energy  shortages,  and  capital  shortages  have  caused  the  industry, 
its  regulators,  legislators,  and  other  interested  parties  to 
come  forth  with  a  myriad  of  rate  reform  proposals.   In  response 
to  the  need  to  review  the  propriety  of  electric  rate  forms,  the 
industry  and  its  regulators  have  responded  aggressively  and  in 
a  comprehensive  manner.   The  proponents  of  this  bill  have  failed 
to  recognize  that  the  industry  and  its  regulators  have  so 
responded. 

There  are  today  in  the  United  States,  numerous  major 
efforts  directed  toward  the  sound  analysis  of  possible  changes 
relating  to  electric  rates  and  the  effect  of  those  changes. 
The  Federal  Energy  Administration  currently  has  several  demon- 
stration projects  underway  and  has  issued  invitations  for 
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proposals  for  additional  projects.   Numerous  states  have  conducted 
or  are  in  the  process  of  conducting  generic  hearings  relating  to 
electric  rates.   A  great  many  individual  companies  are  examining 
the  possibilities  and  proprieties  of  modifying  their  rate 
structures. 

I  In  response  to  a  resolution  passed  at  the  86th  Annual 

I 

Convention  of  NARUC,  the  industry  and  its  regulators  have  under- 
taken what  is  the  farthest  reaching  and  most  comprehensive  study 
of  electric  utility  rate  design  that  has  ever  been  attempted  in 
this  country.   The  study  being  conducted  at  the  request  of  NARUC 
incorporates  far  more  than  the  rate  design  portion  of  the 
proposed  legislation  which  is  the  subject  of  this  statement. 
The  study  being  done  by  EEI  and  the  Electric  Power  Research 
Institute  (EPRI)  for  NARUC  is  analyzing  such  topics  as  analysis 
of  the  various  pricing  approaches  (historical  rate  theory  and 
practice,  United  States  and  foreign) ;  consideration  of  demand 
elasticity  for  electricity;  rate  experiments  involving  smaller 
customers;  costing  for  peak  load  pricing;  peak  load  ratemaking; 
measuring  the  potential  cost  advantages  of  peak  load  pricing; 
metering  equipment;  technology  for  utilization;  mechanical 
controls  and  penalty  pricing;  and  customer  acceptance  of  load 
shifting. 

Information  produced  by  this  study  and  by  other 
studies  which  have  previously  been  mentioned  will  undoubtedly 
provide  the  electric  utility  industry  and  its  regulators  with 
the  knowledge  and  methodology  to  appropriately  adjust  rate  forms 
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commensurate  with  the  unique  operating  characteristics  of  each 
electric  utility  system  in  the  country.   Each  utility  system 
possesses  its  own  unique  characteristics  involving  geographic 
location;  differences  in  operating  characteristics,  including 
sources  of  basic  energy;  differences  in  load  characteristics; 
and  economic  impact  on  customers.   Any  changes  in  utility  rate 
forms  must  have  a  sound  theoretical  basis  coupled  with  practical 
applicability.   Extreme  caution  must  be  exercised  in  determining 
the  suitability  of  particular  pricing  modes  to  an  individual 
system  and  its  customers.   The  studies  currently  in  process,  and 
particularly  the  EEI/EPRI  study,  promise  to  yield  the  sound 
basis  for  changes  and  provide  the  flexibility  necessary  between 
various  utility  systems  for  the  effective  implementation  of 
appropriate  changes. 

Modifications  to  electric  utility  rates  are  nothing 
new.   There  has  been  gradual  evolution  of  electric  utility  rates 
over  the  last  several  decades.   That  evolution  has  accelerated 
in  the  past  several  years  due  to  changing  philosophies  relative 
to  the  cost  tracking  nature  of  rates,  and  due  to  improved 
technologies  for  allocation  of  costs  to  make  those  rates  more 
cost  tracking.   I  believe  it  would  be  fair  to  say  that  the 
industry  today  generally  subscribes  to  the  cost  tracking  approach 
and  that  there  is  concerted  effort  to  make  rates  track  those 
costs. 

There  is,  however,  considerable  disagreement  as  to 
what  constitutes  the  proper  calculation  and  allocation  of  costs 
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to  make  those  rates  cost  tracking.   In  order  to  understand  some 
of  the  controversey  presently  surrounding  costing  methodology, 
it  is  necessary  to  understand  that  there  are  two  principal  cost 
components  associated  with  the  rendition  of  electric  service. 
Those  two  principal  cost  components  are  demand  costs  and 
commodity  costs.   The  demand  costs  are  independent  of  energy 
costs  and  are  made  up  of  ownership  costs,  or  fixed  costs,  on 
facilities  installed  to  meet  the  demand  of  a  utility  and  of 
certain  operation  and  maintenance  expenses  which  are  related  to 
the  existence  of  those  facilities.   Commodity  costs  are  largely 
fuel  costs  but  also  include  certain  operation  and  maintenance 
costs  attributable  to  the  production  and  delivery  of  energy. 
Demand  costs  can  amount  to  less  than  half  the  cost  of  rendering 
service  in  situations  where  utilities  experience  a  high  use  of 
high  priced  oil  as  their  source  of  energy.   Demand  costs  can  be 
a  major  portion  of  the  cost  of  rendering  service  for  electric 
systems  where  the  cost  of  raw  energy  is  low  or  is  provided  by 
falling  water.   In  any  case,  the  demand  component  of  the  cost 
exists  before  the  production  and  delivery  of  the  first  kilowatt 
hour  of  electricity. 

Demand  costs  must  be  recovered  early  in  the  pricing 
structure  or  the  rate  fails  to  be  cost  tracking.   Such  early 
recovery  of  those  demand  costs  dictates  rates  of  the  declining 
block  energy  type  incorporating  demand  costs  or  of  the  combina- 
tion of  block  demand  rates  and  block  energy  rates.   The  concept 
of  some  that  declining  block  rates  are  designed  for  promotional 
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purposes  or  are  not  cost  tracking  is  erroneous. 

Another  matter  which  must  be  considered  in  the  design 
of  rates  is  recognition  that  both  on-peak  and  off-peak  customers 
share  the  same  facilities  and  that  high  load  factor  customers 
get  a  greater  proportionate  use  of  those  facilities  than  do  low 
load  factor  customers.   There  are  some  schools  of  economic 
thought  which  dictate  that  only  the  on-peak  customers  should  be 
assessed  demand  charges  associated  with  the  utility's  peak  load. 
I  submit  that  failure  to  recognize  the  use  of  those  demand 
facilities  by  off-peak  customers  by  failing  to  charge  the  off- 
peak  customers  for  the  use  of  such  facilities  is  totally 
inequitable.   I  further  submit  that  failure  to  recognize  degree 
of  use  of  those  facilities  is  totally  inequitable. 

Mandated  rate  design  principles  as  contained  in  the 
subject  proposed  legislation  would  create  inequities  as  defined. 
The  industry,  through  the  evolution  of  rate  design  practices, 
has  developed  techniques  and  presently  uses  techniques  involving 
more  conventional  cost  allocation  procedures  which  equitably 
assign  the  cost  of  rendering  service  to  the  customers.   While  I 
support  the  desirability  of  cost  tracking  rates,  I  submit  that 
a  single  set  of  mandated  rules  applicable  to  all  of  the  United 
States  will  result  in  serious  inequities  in  the  development  of 
cost  tracking  rates. 

Section  203  of  the  proposed  legislation  requires  that 
rates  reflect  the  costs  of  providing  electric  service  to  the 
consumers.   This  section  further  provides  that  the  costs  shall 
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be  determined  by  the  state  regulatory  authority  in  accordance 
with  Section  205.   The  requirements  of  Section  205,  which  will 
be  discussed  at  length  in  a  subsequent  portion  of  this  statement, 
do  not  create  a  situation  reflecting  the  costs  of  providing 
service  to  all  customers. 

Section  203  prohibits  the  use  of  declining  block  rates 
except  to  the  extent  that  a  utility  may  show  in  an  evidentiary 
hearing  that  such  declining  rates  reflect  the  cost  of  providing 
electric  service.   As  set  forth  in  the  foregoing,  that  declining 
cost  is  inherent  within  the  cost  structure  of  providing  utility 
service.   Accordingly,  this  provision  is  without  practical  use. 

Section  203  further  requires  that  each  electric  utility 
shall  provide  a  minimum  rate  to  a  residential  electric  consumer 
for  a  subsistence  quantity  of  electric  energy.   This  approach, 
which  incorporates  what  has  commonly  come  to  be  known  as  a 
"lifeline  rate,"  is  contradictory  to  what  appears  to  be  the 
major  intent  of  Section  203  of  the  proposed  bill.   Section  203 
apparently  provides  for  rates  to  be  cost  tracking.   Establishment 
of  an  arbitrarily  low  rate  for  a  subsistence  quantity  of  electric 
energy  is  contradictory  to  the  balance  of  Section  203. 

Section  205  of  the  proposed  legislation  requires  that 
the  determination  of  cost  of  service  must  reflect  marginal  costs 
of  service  to  each  electric  consumer  including  differences  in 
costs  incurred  atrributable  to  daily  and  seasonal  time-of-use 
service.   When  such  time-of-use  cost  differences  do  occur,  it  is 
appropriate   i  include  these  differences  in  rate  structures  if 
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those  rate  structures  are  to  be  cost  tracking.   However,  the  use 
of  marginal  costs,  or  long  run  incremental  costs  as  such 
techniques  have  come  to  be  known  in  the  industry,  requires 
careful  consideration  of  the  application  of  the  marginal  costing 
economic  theory  to  the  practicalities  of  rate  calculation. 

Peak  load  pricing  and  economic  pricing  theories  have 
recently  become  matters  of  great  interest  by  those  responsible 
for  utility  rate  design  in  the  United  States,  by  those  responsibl( 
for  the  regulation  of  utility  companies,  and  by  those  who  have 
entered  the  utility  rate  design  arena  with  the  intent  of 
convincing  utility  executives,  regulators  and  legislators  of 
the  propriety  of  their  pricing  theories.   Peak  load  pricing 
simply  means  a  pricing  system  whereby  prices  of  utility  service 
are  priced  higher  during  periods  of  peak  demand  on  the  utility 
system.   Peak  load  pricing  may  occur  during  one  or  more  time 
intervals  during  a  daily  period,  during  certain  days  of  the 
week,  seasonally,  etc.   The  goal  of  peak  load  pricing  is  simply 
to  flatten  the  load  curve  of  the  utility,  improve  the  load 
factor,  and  thereby  create  greater  economic  efficiencies  of  the 
investment  in  utility  facilities. 

The  goal  of  achieving  more  economic  efficiency  of 
utility  facilities  is  not  new  and  is  not  a  result  of  the  current 
flurry  of  activity  of  a  myriad  of  individuals  in  this  country. 
The  method  of  achieving  this  greater  economic  efficiency  is, 
however,  different  today  than  it  was  a  few  years  ago.   Up  until 
the  late  1960's  or  early  1970' s,  it  was  the  common  practice  of 
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utilities  to  flatten  their  load  curve  and  improve  their  load 
factor  by  promoting  off-peak  use.   Promotion  of  energy  use 
today  is  not  in  accord  with  raw  energy  supply  considerations  or 
popular  societal  philosophies. 

With  inflationary  cost  spirals  developing  during  the 
past  decade,  many  individuals  have  developed  an  avid  interest 
in  utility  pricing  procedures.   One  goal  is  still  the  same, 
i.e.,  to  flatten  load  curves  and  improve  load  factor,  thereby 
achieving  a  greater  economic  efficiency  of  utility  facilities. 
A  new  dimension  in  utility  pricing  has  however,  been  introduced. 
This  new  dimension  was  first  initiated  by  a  number  of  economists 
based  largely  on  their  economic  theories  and  without  particular 
regard  to  the  practical  implications  of  application  of  these 
theories  to  utility  pricing  techniques.   While  some  economists 
are  gradually  adapting  their  economic  theory  to  the  practicalities 
of  utility  operation,  there  are  still  those  who  are  vocally  advocat- 
ing utility  pricing  strictly  on  economic  theories.   As  a  result, 
the  industry  and  its  regulators  find  themselves  in  a  great  morass 
of  economic  theory  exhibiting  a  substantial  range  of  quality. 

This  material  is  set  forth  for  the  purpose  of  sorting 
out  the  pros  and  cons  of  peak  load  pricing  and  economic  pricing 
theories  from  the  viewpoint  of  a  practitioner  in  the  rate 
design  field.   These  observations  are  intended  to  show  that 
peak  load  pricing  clearly  has  its  place  in  utility  rate  structures, 
and  that  highly  theoretical  economic  theories  have  little,  if 
any,  place  in  actual  ratemaking  practice. 
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Peak  load  pricing  is  a  concept  to  be  encouraged 
throughout  the  entire  spectrum  of  United  States  utility  operations 
That  encouragement,  however,  carries  with  it  certain  caveats. 
First  and  foremost,  there  must  be  recognition  of  existing  and 
prospective  system  characteristics  of  each  individual  utility 
system.   Some  utility  systems  already  possess  high  load  factors 
and  relatively  flat  load  curves  which  greatly  diminish  the 
attractiveness  of  peak  load  pricing  techniques.   In  order  to 
determine  whether  or  not  a  given  utility  system  should  introduce 
peak  load  pricing,  either  for  its  existing  or  prospective 
customers,  there  are  several  things  which  must  be  considered. 
System  benefits  must  be  ascertained.   It  is  frequently  assumed 
that  peak  load  pricing  will  create  system  benefits.   Techniques 
for  ascertaining  system  benefits  are  only  in  the  process  of 
being  developed  at  the  present  time.   Until  there  is  a  solid 
method  of  determining  system  benefits,  it  cannot  be  assumed 
that  widely  applied  peak  load  pricing  will  benefit  customers. 
Determination  of  these  system  benefits  must  recognize  maintenance 
requirements,  which  of  course  prevent  a  flat  load  curve  over 
365  days  of  the  year  and  prevent  a  100  percent  load  factor. 
Consideration  of  system  benefits  must  also  include  the  relatively 
high  metering  costs  associated  with  peak  load  pricing. 

Consideration  must  also  be  given  to  the  continuity  of 
service  desired.   It  has  frequently  been  alleged  that  peak  load 
pricing  is  a  panacea  in  foreign  countries.   Differences  in 
acceptable  continuity  of  service  levels  and  standard  of  living 
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must  be  taken  into  account  when  comparing  peak  load  pricing 
operations  in  foreign  countries  with  the  potential  of  such  pricing 
in  this  country.   Assuming  that  peak  load  pricing  does  appear  to 
be  economically  attractive  to  a  given  utility  system  and  its 
customers,  there  are  additional  matters  which  must  be  considered. 
Probably,  one  of  the  more  difficult  questions,  but  one  of 
paramount  importance,  is  the  question  of  demand  elasticity. 
Will  peak  load  pricing,  in  fact,  cause  people  to  shift  their 
loads  to  off-peak  periods?   The  answer  to  this  question  undoubtedly 
is  largely  dependent  upon  the  general  level  of  rates  on  a  given 
utility  system.   On  a  system  where  rates  are  relatively  low, 
peak  load  pricing  incentives  will  be  much  less  effective  than 
they  are  on  a  system  where  electric  rates  are  relatively  high. 
It  becomes  a  question  of  how  much  people  are  willing  to  pay  for 
the  inconvenience  of  shifting  their  electric  use.   Another 
consideration  which  cannot  be  overlooked,  even  though  it  may 
not  be  related  to  the  economic  propriety  of  peak  load  pricing, 
is  that  peak  load  pricing  may  severely  disrupt  ratemaking 
continuity.   This  is  a  matter  which  responsibile  utility  manage- 
ments and  concerned  regulators  cannot  overlook. 

Peak  load  pricing  and  the  apparent  desirability  of 
such  a  pricing  technique  need  not  be  related  to  economic 
pricing  theories.   Peak  load  pricing  is  perfectly  capable  of 
being  implemented  with  appropriate  cost  levels  through  the  use 
of  existing  costing  techniques,  or  more  probably,  through  the 
use  of  arbitrarily  high  on-peak  off-peak  differentials.   It  is 
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the  consensus  of  opinion  of  many  rate  practitioners  in  the 
country  today,  that  on-peak  off-peak  differentials  calculated 
either  by  existing  costing  techniques  or  in  accordance  with 
economic  pricing  theories,  if  such  theories  in  fact  lend 
themselves  to  calculation,  will  not  be  adequate  to  encourage 
shifting  of  electric  use  to  off-peak  periods  and  that  such 
incentive  must  be  created  by  arbitrary  differentials. 

While  many  individuals  today  would  attempt  to  make  a 
direct  tie  between  peak  load  pricing  and  economic  pricing 
theories,  I  have  a  general  impression  that  those  individuals 
who  have  become  aware  of  the  practicalities  of  utility  pricing 
and  who  have  carefully  analyzed  the  inherent  infirmities  in 
some  of  the  economic  pricing  theories  are  gradually  coming  to 
the  realization  that  there  may  not  be  a  direct  tie  between  peak 
load  pricing  and  economic  pricing  theories.   Therefore,  it  may 
well  be  concluded  that  peak  load  pricing  may  be  accomplished 
without  application  of  the  various  economic  pricing  theories. 

Economic  pricing  theories  have  been  referred  to  on 
several  occasions  in  the  foregoing.   These  pricing  theories 
usually  revolve  about  some  marginal  costing  techniques  and 
have,  as  I  said,  generally  come  to  be  known  as  long  run  incremental 
costs  (LRIC) .   While  the  theory  of  LRIC  is  now  well  established 
and  is  generally  understood,  it  is  recognized  by  most  individuals 
attempting  to  apply  the  concept  to  field  situations  that 
universally  acceptable  calculating  techniques  with  which  the 
LRIC  theory  might  be  applied  are  not  yet  developed,  and  in  fact, 


201 


may  not  be  possible. 

There  are,  in  addition  to  the  absence  of  universally 
acceptable  calculating  procedures,  several  things  which  should 
be  known  when  LRIC  is  being  considered.   These  are  as  follows: 

1.  LRIC  is  based  on  future  costs  and  therefore  is 
i  compatible  with  a  future  year  test  year  only. 

2.  There  is  no  good  way  of  defining  the  future  time 
period  to  be  covered  by  LRIC,  hence  a  lot  of  guess- 
work results.   Some  allege  that  LRIC  should  be 
considered  in  the  future  as  far  as  ten  years,  while 
others  are  alleging  that  the  time  period  should  be 
only  two  or  three  years. 

3.  LRIC  does  not  recognize  the  large  base  of  embedded 
costs  which  cannot  be  ignored. 

4.  LRIC  does  not  recognize  that  off-peak  loads  should 
have  significant  demand  related  cost  responsibility 
If  it  was  not  for  the  on-peak  customers,  there 
would  be  no  peak  facilities  with  which  to  provide 
off-peak  service. 

5.  In  the  present  inclining  cost  economy,  LRIC 
calculations  would  result  in  excessive  revenues 
which  then  must  be  arbitrarily  reduced  to  get 
revenues  within  an  allowable  earnings  range.   Such 
reduction,  which  must  be  arbitrary  because  no 
workable  rational  method  has  been  developed, 
significantly  nullifies  any  benefits  which  may 
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result  from  LRIC  calculations. 

6.  Since  all  costs  are  based  on  projections  extending 
far  into  the  future,  results  are  highly  questionable 
This  is  not  to  say  that  projection  of  one  year  into 
the  future  is  necessarily  bad  for  future  year  test 
year  purposes,  but  it  is  to  say  that  a  projected 
test  period  of  ten  years  or  so  into  the  future 
results  in  nothing  more  than  crystal  ball  gazing. 

7.  Even  though  the  proponents  of  LRIC  are  universally 
critical  of  fully  allocated  cost  procedures, 
allocation  appears  to  be  necessary  in  order  to 
obtain  certain  basic  cost  parameters  to  be  used 

in  LRIC  calculations.   Allocation  is  also  necessary 
to  allocate  certain  costs  between  classes  of 
service  once  LRIC  costs  are  determined. 

8.  LRIC  calculations  must  be  based  on  comprehensive 
individual  system  load  data.   Very  few  systems 
now  possess  such  data  and  the  acquisition  of  such 
data  is  time  consuming  and  costly.   Extensive 
load  research  projects  must  be  conducted  over  a 
minimum  period  of  one  year  to  obtain  the  necessary 
data. 

9.  Costs  based  on  an  immediate  past  or  immediate 
future  test  year  using  conventional  costing 
techniques  are  more  apt  to  be  cost  tracking  than 
LRIC  costs  with  all  of  the  necessary  adjustments 
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and  estimates  that  are  inherent  to  an  LRIC 

calculation. 
10.   LRIC  theory  relies  heavily  on  alleged  practices 

in  foreign  countries  where  life  styles  and 

society  differ  greatly  from  that  in  the  United 
I  states.   Public  reaction  to  costing  techniques 

cannot  be  ignored. 
Those  knowledgeable  in  the  field  of  electric  utility 
ratemaking,  which  includes  those  with  the  responsibility  for 
practical  application  of  ratemaking  techniques,  generally  concludi 
that  peak  load  pricing  has  the  potential  of  being  a  beneficial 
pricing  procedure.   However,  both  peak  load  pricing  and  economic 
pricing  theories  are  being  extensively  investigated  and  studied 
as  I  have  previously  indicated.   Pending  outcome  of  those 
analyses,  most  utilities  are  keeping  an  open  mind  on  both  peak 
load  pricing,  long  run  incremental  costing  techniques,  and 
other  economic  related  pricing  theories.   Until  the  results  of 
those  studies  are  known,  any  broad  application,  and  certainly 
any  mandated  application  of  the  economic  pricing  theories  would 
be  premature  and  in  fact  would  be  extremely  dangerous  to  utility 
companies  and  customers  alike.   Furthermore,  a  given  theoretical 
principal  cannot  be  considered  universally  applicable  to  all 
electric  utility  systems. 

I  think  it  is  of  significance  to  note  that  there  is 
recognition  by  regulators  of  the  need  to  wait  for  the  results 
of  the  aforementioned  EEI/EPRI  rate  design  study  before  action 
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is  taken  on  peak  load  pricing  without  the  benefits  of  information 
to  be  produced  by  that  study.   The  March  15,  1976  Bulletin  of 
NARUC  states: 

"The  Virginia  State  Corporation  Commission  has 
announced  it  will  extend  its  own  investigation  of 
peak  load  electricity  pricing  until  completion  of  a 
national  study  of  electric  rate  design." 

"In  announcing  its  decision  to  carry  over  its 
investigation  until  results  of  the  national  study  are 
known,  the  Commission  said: 

•The  threshold  question  which  must  be 
answered  before  a  decision  is  reached  concerning 
the  implementation  of  such  rates  is  'Will  time- 
of-usage  rates  benefit  consumers? '   This  question 
is  simple;  the  answers  are  quite  complex. * 
"No  responsible  person  would  advocate  spending 
the  large  sums  required  to  put  time-of-usage  rates  into 
effect  without  the  most  comprehensive  study,  the 
Commission  added." 

"Any  revised  rate  forms  must  be  in  the  consumers' 
interest  or  they  should  not  be  used,"  it  said.   "Before 
implementation  of  time-of-usage  rates,  there  must  be 
reasonable  assurance  of  an  economic  benefit  to  the 
public." 

It  would  appear  to  me  that  the  Virginia  Commission  is 
taking  a  rational  approach  to  this  complex  matter.   I  would  urge 
the  Congress  to  act  similarly  by  not  enacting  unnecessary  and 
potentially  harmful  legislation. 


PANEL  ON  LOAD  MANAGEMENT 


STATEMENTS  OF:  ROBERT  G.  UHLER,  MARTIN  K.  MILLER,  CHARLES 
KING  THOMAS  LAASPERE,  HERMAN  DIECKAMP,  AND  EDWARD 
V.  SHERRY 
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LOAD  MANAGEMENT  ANP  RATE  DESIGN: 

The  EPRI-EEI  Rate  Design  Study 

Robert  G.  Uhler 

Executive  Director 

Electric  Utility  Rate  Design 

The  EPRI/EEI  Rate  Design  Study  is  examining  the  general  question 
of  load  management  by  pricing  as  well  as  by  various  control 
methods.  Although  peak  load  pricing  occupies  "center  stage,"  the 
participants  of  the  Study  are  approaching  the  problem  of  effi- 
ciency in  providing  service  quite  broadly  (see  Attachment  A, 
f.ppt  Journal  article)  .   A  progress  report  follows: 

I. -t      Background  and  Plan  of  Work:   On  December  5,  1974,  NARUC 
adopted  Resolution  No.  9  which  requested  the  Electric  Power 
Research  Institute  (EPRI)  and  the  Edison  Electric  Institute  (EEI] 
"to  initiate  a  study  of  the  technology  and  cost  of  time-of-day 
metering  and  electronic  methods  of  controlling  peak-period  usage 
of  electricity,  and  also  a  study  of  the  feasibility  and  cost  of 
shifting  various  types  of  usage  from  peak  to  off-peak  periods." 
In  response  to  NARUC ' s  request,  members  of  EEI ' s  Rate  Research 
Committee  and  the  Load  Research  Committee  of  the  Association  of 
Edison  Illuminating  Companies  drafted  a  research  outline.   EPRI 
reviewed  this  and,  with  advice  from  National  Economic  Research 
Associates,  prepared  a  comprehensive  plan  encompassing  10  re- 
search topics.   The  Plan  of  Study  was  published  September  24, 
1975  (see  Attachment  B) . 
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In  the  Plan,  "control  and  management  of  peaks  have  been  given 
emphasis,  for  the  possibility  oi:  lessening  electric  system  peak 
demand  growth."   The  study,  however,  is  not  "limited  to  mech- 
anical or  short-run  approaches  to  the  problem."   The  Plan . also 
considers  "the  economic  functions  of  price  as  furthering  the  aim 
of  management  of  load  growth."   In  addition,  the  Plan  provides 
for  assessing  "the  possibility  of  basing  individual  rates  on 
incremental  rather  than  historical  costs  within  the  limit  of 
aggregate  revenue  requirements."   Thus,  two  key  points,  costs  and 
time  of  use,  have  been  emphasized.   The  "objective  of  developing 
superior  rate  design  techniques,  including  the  necessary  mea- 
surement support,  has  been  kept  uppermost  in  the  structuring  of 
the  project. " 

Fundamentally,  the  Plan  affirms  the  regulatory  concept  of  basing 
rates  on  the  "cost  to  the  utility  of  providing"  service.   More- 
over, the  research  plan  recognizes  that  since  costs  may  vary  by 
season  or  time  of  day,  periodic  rates  may  be  a  pragmatic  tech- 
nique.  Peak  load  pricing,  therefore,  is  considered  a  promising 
mechanism  for  approaching  the  study's  goal.   Finally,  the  project 
recognizes  that  the  development  of  such  a  rate  design  framework 
must  also  meet  the  accepted  regulatory  "just  and  reasonable" 
standards . 

II.   Organization  &  Functions:   Concurrent  with  the  development 
of  the  Plan  of  Study,  the  major  participants  in  the  joint  re- 
search effort  organized  and  staffed  three  supervisory  committees 
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and  ten  working  task  forces.   This  structure  is  described  in 
Organization  and  Functions  (see  Attachment  C) .   In  brief,  the 
Executive  Committee  provides  the  "broad  organizational  authority" 
of  the  sponsoring  parties  (i.e.,  NARUC ,  EPRI,  and  EEI) .   The  Project 
Committee  exercises  "overall  responsibility  for  the  technical 
content  of  the  work."   In  addition,  the  Project  Committee  pro- 
vides "strong  guidance"  to  the  Executive  Director  "to  insure  that 
the  end  product"  is  responsive  to  the  needs  of  NARUC. 

The  Executive  Director  is  responsible  for  the  day-to-day  direc- 
tion of  the  project,  the  development  of  the  end  product,  the 
supervision  of  the  consultants  and  the  assignment  of  work  to  task 
forces  via  the  Task  Forces  Coordinating  Committee.   The  Coordi- 
nating Committee  monitors  the  work  of  the  10  task  forces  that 
prepare  specific  written  reports.   The  Coordinating  Committee  and 
task  forces  provide  vital  professional  input  to  the  study  because 
of  the  broad  experience  of  the  more  than  100  men  and  women  who 
make  up  these  groups. 

Representatives  from  NARUC  are  on  all  three  supervisory  com- 
mittees and  on  all  ten  task  forces.   About  30  men  and  women  from 
regulatory  commissions  are  participating.   They  come  from  sixteen 
different  states.   Thus,  the  activities  of  the  project  are  re- 
sponsive to  the  evolving  requirements  of  regulators.   Moreover, 
the  work  of  consultants  will  be  monitored  by  company  officials  of 
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the  participating  utilities  as  well  as  by  representatives  of  the 
State  Commission  having  jurisdiction.   In  summary,  the  NARUC 
presence  is  widespread  and  forceful. 

III.   Overall  Status  of  Research:   The  Plan  of  Study,  which 
defines  objectives  as  well  as  the  scope  of  ten  topics,  was  the 
basis  for  two  competitive  EPRI  Requests  for  Proposals.   From  the 
29  responses  to  the  first  RFP,  four  consulting  firms  (including 
EBASCO  Services)  were  selected  to  work  on  nine  of  the  ten  topics. 
Also,  NERA,  a  major  economic  consulting  firm,  was  retained  to 
examine  Topics  1-5  because  of  NERA's  particular  expertise  in  the 
area  of  rate  design  and  regulatory  economics. 

The  second  RFP  was  released  just  for  Topic  6.   Some  25  consul- 
tants responded  with  three  firms  being  selected.   In  addition,  a 
management  consulting  firm,  Temple,  Barker  &  Sloane,  was  chosen 
to  serve  in  a  staff  function  to  the  project  and  to  assist  in  the 
preparation  of  the  Overview  Report  to  NARUC.   This  firm  will 
combine  materials  from  all  ten  task  forces  as  well  as  from  other 
consultants. 

Contracts  totalling  about  $750,000  have  been  negotiated  with  nine 
consultants.   At  least  four  additional  minor  contracts  are  anti- 
cipated during  April  and  four  still  smaller  projects  are  contem- 
plated for  May.   These  eight  "follow-on  or  back-up"  research 
contracts  will  total  about  $150,000. 
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The  Task  Forces  Coordinating  Committee  recently  published  its 
Comprehensive  Task  Force  Work  Plan.   This  document  outlines  the 
scope  of  work  for  each  task  force  by  subtopic.   In  addition, 
deadlines  for  task  force  reports  are  established.   Preliminary 
task  force  draft  reports  are  scheduled  for  April  with  more 
complete  documents  following  during  the  summer.   These  task  force 
efforts  are  closely  coordinated  with  the  work  of  each  consultant 
to  insure  complete  coverage  and  detailed  responsiveness  to  NARUC 
Resolution  9. 

A  number  of  participating  utilities  have  been  identified.   Some 
20  companies  have  been  queried  to  determine  their  willingness  to 
serve  as  "case  studies"  for  work  under  the  various  topics.   Given 
engineering  characteristics,  availability  of  data,  and  will- 
ingness to  participate,  a  "First  Set"  of  utilities  is  being 
developed.   The  first  participating  utility  (i.e.,  Virginia 
Electric  Power  Company)  has  been  announced.   This  "First  Set"  of 
companies  will  provide  the  data  (i.e.,  the  ,raw  empirical  ma- 
terials) for  the  consulting  firms.   The  task  forces,  of  course, 
will  work  with  this  set  of  companies.   In  many  cases  the  task 
force  members  will  come  from  these  utilities  or  their  related 
commissions. 

IV.  The  Ten  Topics; 

1.    Analysis  of  Various  Pricing  Approaches:   Assess  tradi- 
tional theory  and  practice  as  well  as  innovative 
designs  such  as  peak  load  pricing. 
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2.  Elasticity  of  Demand  for  Electricity:   Assess  price 
elasticity  both  on  average  and  at  peak. 

3.  Rate  Experiments  for  Smaller  Customers:   Evaluate 
present  and  possible  rate  experiments. 

4.  Costing  for  Peak  Load  Pricing:   Develop  costing  method- 
ology for  peak  load  pricing,  including  incremental 
costing. 

5.  Ratemaking:  Design  peak  load  pricing  rate  forms 
consistent  with  revenue  constraints  and  metering 
technology. 

6.  Measuring  Advantages  of  Peak  Load  Pricing:   Develop 
methodology  for  evaluating  advantages  of  load  shifting 

7.  Metering :   Assess  existing  equipment  including  elec- 
tronics. 

8.  Technology  for  Utilization:   Assess  equipment  useful 
for  peak  load  pricing. 


9.    Mechanical  Controls  and  Penalty  Pricing:   Evaluate 
controls  on  customer  premises  and  assess  penalty 
pricing . 
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10.   Customer  Acceptance:   Assess  customer  reactions  to  peak 
load  pricing  and  load  management. 

V.  Publications :   The  following  documents  have  been  released: 

1.  Plan  of  Study,  September  24,  1975. 

2.  Organization  and  Functions ,  February  26,  1976. 

3.  Comprehensive  Task  Force  V.Tork  Plan,  February  2,  1976. 

4 .  State  and  Federal  Regulatory  Commissions  Rate  Design 
Activities,  February  16,  1976. 

5.  Task  Force  Bibliographies ,  March  12,  1976. 

6.  Project  Committee ' s  Interim  Progress  Report,  March  19, 
1976. 

VI.  Conclusions :   The  research  program  is  well  underway  with 
both  task  forces  and  consultants  working  --  independently  and 
cooperatively  (see  Attachment  D,  Interim  Progress  Report) . 
The  Plan  of  Work  is  responsive  to  NARUC  Resolution  9  while 
the  organizational  structure  will  insure  an  objective  and 
critical  appraisal  of  the  substantive  issues.   The  level  of 
funding  for  the  year's  work  is  sufficient,  while  the  diversity 
of  views  and  the  depth  of  expertise  of  the  participants  are  more 
than  adequate.   To  date,  the  support  and  cooperation  of  all  groups 
has  been  excellent. 
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The  consumer  pressures  exist,  the 
equipment  is  being  developed,  and  the 
costing  methods  are  being  studied  tor 
setting  rates  in  localized  applications. 
An  intensive  EPRI-EEI  program  is 
assessing  conceptual  and  technological 
problems  ot  peak  load  pricing  and  load 
management  for  different  regions  of  the 
United  States  a  An  EPRI  program 
article 


Should  Utility 
Rates  Be 
Redesigned? 


Robert  G   Uhler 

Quite  recently  consumers  dis- 
covered that  PUC  means  Public 
Utility  Commission.  Further, 
they  now  realize  that  commission 
decisions  affect  their  electric  bills,  now 
totaling  some  $50  billion  annually  after 
large  rate  increases  in  1974  and  1975. 

Commission  decisions  and  practices 
have  become  front-page  news.  Regu- 
lators, at  times  unhappily,  must  now 
explain  bewildering  technical  terms, 
such  as  normalization,  to  consumers  and 
local  newspapers. 

Utility  executives  are  equally  on  center 
stage.  One  charismatic  utility  president 
has  equipped  his  office  as  a  ministudio  so 
he  can  forcefully  defend  his  company's 
rate  filings  on  the  six  o'clock  news. 

Today's  heightened  public  awareness 
and  lively  dialogue  are  salutary  for  a 
giant  industry  just  entering  its  second 
century.  Considering  the  rapidly  evolving 
economic  and  political  realities,  this 
airing  of  costing  concepts  and  ratemaking 
principles,  as  well  as  the  evaluation  of 
new  technology  for  load  management, 
seems  both  necessary  and  prudent.  Thus, 
the  country's  largest  industry  is  candidly 
reexamining  the  way  it  prices  its  output. 

Defining  the  problem 
As  an  integral  part  of  rate  design 
reappraisal,  the  National  Association 
of  Regulatory  Utility  Commissioners 
(NARUC)  responded  to  increasing 
demands  on  the  regulatory  community  to 
assess  time-of-day  pricing.  At  its  1974 
annual  meeting  in  San  Diego,  N'ARUC 
asked  EPRI  and  the  Edison  Electric 
Institute  (EEI)  to  examine  the  technology 
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and  cost  of  time-of-day  metering  and  of 
electronic  methods  to  control  peak 
period  usage  of  electricity.  NARUC  also 
asked  EPRI  and  EEI  to  study  the  feasi- 
bility and  cost  of  shifting  various  specific 
types  of  usage  from  peak  to  off-peak 
periods. 

Conceptually,  time-differentiated  rates 
are  not  new  ideas.  They  have  been  used 
in  other  industries  for  years.  "Night 
owl"  air  travel,  for  example,  is  available 
at  reduced  fares.  Similarly,  long-run 
incremental  cost  is  an  echo  of  marginal 
cost-pricing  concepts  championed  by 
economists  for  at  least  a  hundred  years. 
Moreover,  for  some  time  the  electric 
utility  industry  has  offered  time-of-use 
rates  (e.g.,  Georgia  Power  Co.'s  summer- 
winter  differentials  and  United  Illumi- 
nating Co.'s  day-night  rates  for  customers 
with  electric  water  heating). 

Even  before  the  consumer  protests  of 
the  mid-1970s,  time-differentiated  and 
inverted  rates  had  been  advocated  by 
environmentalists  (/).  These  reformers 
were  particularly  critical  of  the  declining 
block  rates  used  throughout  the  electric 
utility  industry.  Then,  as  now,  economic 
theorists  provided  the  conceptual  basis 
for  alternative  rate  designs  while  ecolo- 
gists  garnered  political  support  for  such 
ideas  as  peak  load  pricing  and  marginal 
or  incremental  costing.  In  recent  years, 
consumer  reaction  to  inflation  and  reces- 
sion has  added  a  new  wrinkle:  low-usage, 
fixed,  "lifeline"  rates. 

New  trends 

From  the  utilities'  perspective,  the 
attractiveness  of  doubling  sales  and 
capacity  each  decade  lost  its  luster  in  the 
face  of  the  Arab  oil  embargo  and  the 
financial  setbacks  caused  by  chronic 
inflation  and  the  worst  recession  in  more 
than  three  decades.  Because  electric 
utilities  are  both  capital-intensive  and 
regulated,  growth  in  peak  demand 
became  a  questionable  variable  in  some 
investors'  calculations.  As  market-to- 
book  ratios  tumbled,  outside  financing 
to  build  new  plants  became  Increasingly 
difficult,  if  not  prohibitively  expen- 
sive (2). 


Simultaneously,  consumers  responded 
to  the  energy  crisis  in  1974  with  conserva- 
tion measures,  and  when  industrial 
production  nose-dived  a  year  later, 
industrial  electricity  sales  were  hit  hard. 
Kilowatt-hour  sales  flattened  or  declined 
and  peak  demand  growth  faltered, 
reversing  an  industry  trend  of  decades. 

Utility  managers,  in  turn,  cut  back  on 
construction  programs,  filed  for  rate 
relief  in  unprecedented  amounts,  and 
tightened  operating  expenses,  especially 
in  maintenance.  Of  particular  relevance, 
they  also  funded  rate  design  studies, 
stepped  up  load  research,  and  sharpened 
forecasting  tools. 

Focus  on  peak  load  cost 

NARUC  was  active  well  before  its 
1974  study  request.  Earlier  that  year, 
NARUC's  executive  committee  had 
asked  for  a  comprehensive  staff  report 
on  electric  utilities.  The  report  is  instruc- 
tive because  it  cautiously  summarized 
a  shortcoming  of  present  utility  rate 
design: 

A  major  fault  with  current  rate  struc- 
tures is  that  they  ignore  peak  load 
costs.  Since  electricity  is  priced  on  the 
basis  of  its  average  cost  per  kilowatt 
hour  of  use  by  each  customer  class, 
peak  loads  arc  almost  certainly  under- 
priced.  We  recommend  that  considera- 
tion be  given  to  peak  load  pricing  as 
a  way  to  relieve  some  of  the  financial 
and  operating  stress  on  the  system  and 
to  assure  that  the  incidence  of  costs 
falls  on  the  appropriate  user  However, 
we  recognize  that  a  substantial  amount 
of  work  remains  to  be  done  before  we 
can  state  with  certainty  that  peak  load 
pricing  is  desirable  (3). 

This    cautious    questioning    of    rate 

design  is  mirrored  in  the  joint  EPR1-EE1 
research  Finn  i>/  Shtdy 

Analyzing  approaches  to  pricing 

A  brief  summai\    of  »  few  ol  the  topics 

being  considered  underscores  the  balance 
between  conceptual  optimism  and 
practical  reservations.  Topic  1,  for 
example,    includes    an    examination    ot 
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fully  allocated  historic  cost  pricing 
and  of  long-run  incremental  cost  pricing. 
Moreover,  the  effectiveness  of  summer- 
winter  differentials,  for  example,  and 
their  relationship  to  traditional  rate- 
making  and  peak  load  pricing  are  con- 
sidered in  this  review.  Work  under  Topic 
1  includes  development  of  cost-based 
rates  for  various  defined  periods  (such 
as  on-peak).  These  rates  will  be  adjusted 
to  a  practical  set  of  proposals  compatible 
with  metering  capabilities  and  such 
regulatory  standards  as  the  revenue 
constraint,  that  is,  the  need  for  revenues 
to  meet  but  not  exceed  a  utility's  legiti- 
mate costs. 

Topic  1  is  a  rather  ambitious  review 


EXACTLY  WHAT  IS  UNDER  STUDY? 

These  10  topics  deline  the  scope  ol 
research  now  being  done  by  a  com- 
bmaiion  ot  lask  forces  and  consultants 
drawn  from  throughout  the  utility  and 
regulatory  fields   Complete  descriptions 
ol  these  eKons  are  set  lorth  in  the 
Electric  Utility  Rale  Design  Study  Plan 
ol  Study.  September  24.  1975 


1  Analysis  of  Various  Pricing  Ap- 
proaches assess  traditional  theory  and 
practice,  as  well  as  such  innovative 
designs  as  peak  load  pricing 

2  Elasticity  of  Demand  for  Electricity 
assess  price  elasticity,  both  on  average 
and  at  peak 

3  Rate  Experiments  lor  Smaller  Cus- 
tomers evaluate  present  and  possible 
rate  experiments 

4  Costing  for  Peak  Load  Pricing 
develop  costing  methodology  lor  peak 
load  pricing,  including  incremental 
costing 

5  Ratemaking  design  peak-load-pncing 
rate  forms  consistent  with  revenue 
constraints  and  metering  technology 

6  Measuring  Advantages  ot  Peak  Load 
Pricing  develop  meihodology  for  eval- 
uating advantages  ol  load  shitting 

7  Metering  assess  existing  equipment, 
including  eleclronics 

8  Technology  for  Utilization  assess 
equipment  now  available  and  useful  for 
peak  load  pricing 

9  Mechanical  Controls  evaluate  con- 
trols on  customers  premises 

10  Customer  Acceptance  assess 
customer  reaction  to  peak  load  pricing 
and  load  management 


and  appraisal  of  both  theory  and  practice, 
but  it  is  decidedly  hedged.  In  this  regard, 
one  public  utility  regulator  noted, 
"Although  an  economist  must  take  some 
satisfaction  from  the  current  vogue  of 
incremental  cost  and  peak  responsibility 
pricing,  I  confess  to  a  growing  sense  of 
alarm  over  the  expectations  that  its 
rapidly  growing  hordes  of  advocates 
seem  to  have  about  its  consequences"  (4). 

Designing  peak  load  rates 

Topic  5,  on  ratemaking,  raises  several 
important  issues.  For  example,  the  Plan 
of  Study  acknowledges  that  the  "transla- 
tion of  costs  into  rates  is  not  a  simple 
process,  even  assuming  adequate  mea- 
surement technology  were  available ." 
Further,  it  explicitly  addresses  the 
complications  of  a  revenue  constraint  if 
marginal  costs  are  to  be  the  basis  for 
deriving  prices.  Finally,  it  contemplates 
an  examination  of  the  conceptual  merits 
and  applicability  of  the  inverse  elasticity 
rule,  which  is  a  theoretical  basis  for 
adjusting  revenues  to  fall  within  the 
revenue  constraint. 

Also  under  Topic  5,  the  practical  prob- 
lems of  metering  small  commercial  and 
residential  consumers  are  being  explored. 
Recognizing  that  the  concept  of  time-of- 
day  rates  may  not  be  cost-justified  for 
small  customers  on  particular  systems, 
the  project  examines  "the  problem  of 
how  to  proceed  with  peak  load  pricing 
without  adding  significantly  to  current 
metering  costs." 

A  basic  premise  of  the  study  is  that 
"the  need  for  load  management,  its 
feasibility  and  its  value,  depend  on  the 
nature  of  the  peaking  conditions,  being  faced" 
(emphasis  added).  The  trick,  obviously, 
is  to  incur  modest  costs  and  reap  signifi- 
cant benefits. 

Measuring  advantages  and  costs 

Topic  6  is  an  attempt  to  develop  "a 
methodology  by  which  individual  utility 
systems  can  determine  the  quantity  ol 
electric  usage  that  must  be  shifted  to 
provide  a  substantial  benefit  from  timr- 
of-day  pricing"  This  research  effort  'a 
so  crucial  to  resolving  the  NAKUC-utility 


dilemma  that  three  separate  contracts 
will  be  awarded  on  this  topic  alone.  The 
emphasis  on  individual  utility  systems 
underlines  the  fact  that  for  certain 
companies  an  elaborate  metering  scheme 
with  finely  honed  rate  schedules  may  not 
be  worth  the  effort.  Conversely— and 
optimistically-there  may  be  rich  lodes 
that  should  be  tapped. 

Peak  load  pricing,  even  if  widely 
adopted,  would  certainly  not  roll  back 
average  electric  bills  to  preembjrgo 
levels.  The  rate  of  increase  in  the  level 
of  electric  prices,  however,  might  be 
slowed.  To  specific  users,  the  greatest 
concern  is  the  impact  of  time-of-usc 
pricing  on  their  bills.  This  would  depend, 
of  course,  on  each  customer's  original 
consumption  pattern  and  his  ability  to 
change  that  pattern. 

Facing  uncertainties 

The  consequences  of  altering  the  basis 
for  electricity  pricing  are  uncertain.  Some 
utility  executives  and  regulators  have 
reservations  about  plunging  ahead 
because  of  a  lack  of  knowledge.  Caution 
is  warranted  because  no  one  can  predict 
with  reasonable  confidence,  much  less 
with  certainty,  the  amount  of  load 
shifting  that  might  occur,  the  amount  of 
energy  conservation  (if  any)  that  might 
result,  the  effect  of  time-of-day  pricing 
on  future  generation  mix  and  fuel  use, 
the  consequent  effect  on  capital  and 
operating  costs,  and  the  subsequent 
changes  in  revenue  requirements  and 
class-by-class  customer  charges. 

Since  these  matters  are  the  core  of 
utility  finances  and  corporate  viability, 
it  is  understandable  that  utility  manage- 
ment is  reluctant  to  dive  in  without 
checking  the  depth  of  the  water  below( ?)• 
Similarly,  various  customers  or  classes 
of  customers  are  uneasy  even  before  peak 
load  pricing  Khemes  are  translated  into 
specific  rate  schedules  (o). 

Steps  toward  resolution 
Such  great  uncertainty  and  deep  anxiety 
have     not     paralyzed     the     regulatory 
community-nor,   for   that    matter,   Mate 
and  federal  legislator!  (7).  for  example. 
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COMPOSITION  BY  CUSTOMER  CLASS.  1974 


GROWTH  RATES 


The  experience  of  one  utility  illustrates  how 
difficult  it  is  to  generalize  about  electricity 
usage— and  therefore  about  the  wisdom  or 
efficacy  of  rate  redesign   For  this  company  in 
the  southeastern  U  S    three  major  customer 
classes  (plus  electricity  tor  resale  to  other 
utilities)  make  up  its  1974  total  sales  The 
successive— and  mixed— impacts  of  conserva- 
tion and  recession  particularly  affected  indus- 
trial electricity  usage  from  1972  to  1975  as 
shown  by  the  bar  charts  of  residential,  commer- 
cial, and  industrial  sales  growth  In  turn,  this 
experience  yielded  two  markedly  different 
forecasts  of  the  utility's  anticipated  peak 
demand  growth  for  the  next  nine  years 


GROWTH  IN  PEAK  DEMAND 
20.000 


15.000 

1973  forecast 

10.000 

l975lorecast 

',  ooo 

in  a  Madison  Gas  &  Electric  Co.  rate 
hearing  before  the  Public  Service  Com- 
mission of  Wisconsin,  the  company  and 
the  commission  thrashed  out  rate  reform 
issues  between  1972  and  1974,  including 
incremental  costing,  peak  load  pricing, 
and  rate  flattening  (3). 

Similarly,  the  Vermont  Public  Service 
Board,  the  Central  Vermont  Public 
Service  Corporation,  various  local 
academicians,  and  the  National  Science 
Foundation  formed  a  coalition  to  study 
residential  demand  on  a  winter  peaking 
system.  Their  objective  is  to  prepare  rates 
and  develop  load  management  tech- 
niques for  controlling  this  demand.  Time- 
of-use  pricing,  the  development  of  heat 
storage  devices  and,  recently,  the  installa- 
tion of  ripple  controls*  have  been  melded 
into  a  modest  but  working  experiment  (9). 

More  recently,  the  drive  to  reduce 
uncertainty  has  taken  three  directions. 
First,  state  regulatory  commissions  have 
held  extensive  generic  hearings  on  rate 
design  issues  (e.g.,  in  California,  New 
York,  and  North  Carolina)  or  have 
examined  design  innovations  as  a  part  of 
regular  rate  cases  (e.g.,  in  Virginia  and 
Colorado).  Second,  the  Federal  Energy 
Administration  has  funded  numerous 
load  management  demonstration  projects 
to  evaluate  price  and  nonprice  mech- 
anisms that  might  foster  a  balanced 
growth  of  electricity  usage  and  peak 
demand.  And  third,  all  segments  of  the 
electric  utility  industry  and  the  regulatory 
community  have  joined  forces  to  conduct 
a  searching  reappraisal  of  rate  design 
principles  and  load  management  tech- 
niques, specifically,  the  EPRI-EEI  study. 

Drafting  a  research  plan 

Responding  to  NARUC  early  in  1^75, 
members  of  EEl's  Rate  Research  Com- 
mittee and  the  Load  Research  Committee 
of  the  Association  of  Edison  Illuminating 

*  Well-insulated  magnetite  bricks  can  be  hotcif 
electrically  to  ••lore  energy  Such  toads  n>ulJ  be 
centrally  controlled  by  signals  sent  over  ihr  power 
grid  5ee,  tor  example,  ihf  testimony  oi  Professor 
ll\,'m.is  Laaspere  before  the  Public  Service  Com- 
minion  of  No%  \oik  |l  m  Nn  ;p,*0o  August  11. 
1975) 
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Companies  drafted  a  research  outline. 
EPRI  reviewed  the  program  and,  with 
advice  from  an  economic  consulting  firm 
(National  Economic  Research  Asso- 
ciates), prepared  a  comprehensive  plan 
encompassing  10  research  topics  This 
was  approved  by  EE1  and  EPRI  and  then 
by  NARUC    I  -  .-/  Study  was 

published  last  September. 

Concurrently,  a  research  organization 
was  outlined  in  terms  of  members, 
structure,  and  responsibilities  to  carry 
out  the  Plan  of  Study  Drawn  from  public, 
cooperative,  investor-owned,  and  regu- 
latory segments  of  the  utility  industry, 
this  organization  was  approved  by 
NARUC.  EPRI.  and  EEI  By  October  1975, 
the  planning  and  organization  phases  of 
the  rate  design  study  had  been  completed 

Organizing  the  study 

In  November,  two  critical,  practical  ef- 
forts began.  First,  10  industry-regulatory 
task  forces  were  staffed  and  their  respon- 
sibilities outlined.  Second,  consulting 
firms  were  selected  and  their  scope  of 
work  was  determined.  The  roles  of  these 
two  groups  are  complementary  and  are 
carefully  coordinated.  Not  oniy  wiii  more 
than  one  consulting  firm  address  each 
topic  but  the  task  forces  will  examine 
closely  the  findings  of  each  consultant 
Moreover,  all  research  results  will  be 
appraised  by  a  project  committee  of 
highly  qualified  technical  experts 

By  the  end  of  1975,  the  task  forces  had 
held  organization  meetings,  drafted  their 
own  work  statements,  and  reviewed 
research  proposals  from  various  eco- 
nomic and  engineering  consulting  firms. 
Also  by  year-end.  negotiations  with 
several  consultants  had  progressed  to  the 
point  where  work  statements  and  costs 
had  been  established 

In  brief,  the  consultants  are  performing 
the  intensive  research  specified  in  the 
Pirn  of  Study  (eg,  determining  the  cost 
of  service  for  a  particular  utility  and 
designing  specific  rates)  Task  forces  are 
ng  and  critiquing  the  consultants' 
efforts  as  well  as  doing  independent 
work  of  their  own  (e  g  .  gathering  and 
analyzing  information  on  meters) 


Study  goals  and  phases 

The  program  is  proceeding  in  a  series 
of  five  phases  to:  (1)  assess  the  state  of  the 
art  and  completeness  of  empirical 
knowledge,  (2)  appraise  conceptual  tools 
and  mechanical  equipment  prt  - 
available;  (3)  assess  what  still  needs  to  be 
developed  (e.g.,  data  collection  systems, 
experimentation,  and  hardwar* 
evaluate  the  costs  and  benefits  of  such 
development;  (5)  fashion  compromises 
when  costs  appear  to  exceed  benefits. 

With  a  budget  exceeding  SI  million  for 
1976,  the  level  of  funding  is  adequate  for 
~«  short-run,  intensive  investigation  of 
rate  design  issues.  As  the  study  evolves, 
it  is  possible  that  additional  research 
needs  will  be  identified,  such  as  rate 
experiments,  new  metering  technology, 
or  new  utilization  equipment.  These  will 
be  evaluated  in  terms  of  cost  anc 
benefit  as  follow-on  research  projects 

First  findings:  September  1976 

Defining  the  present  research  under  10 
topics  is  simply  for  ease  of  understanding 
and  as  a  practical  division  of  Labor.  In 
fact,  the  topics  are  closely  interrelated; 
clearly,  as  tr  .   points  out, 

"everything    I  ~mg."   Com- 

bining and  integrating  the  findings  of 
the  various  consultants  and  task  forces 
on  all  topics  will  be  the  maior  purpose 
of  an  overview  report,  which  is  slated 
for  submission  to  NARUC  in  September 
1976  This  target  date  represents  a 
compromise  between  completeness  and 
timeliness  and  will  enable  NARUC  to 
have  at  least  a  tentative  appraisal  of  rate 
design  problems  before  its  1976  annual 
meeting. 

The  overview  report  will  present 
preliminary  conclusions,  provide  sum- 
maries and  assessments  of  the  research 
conducted  by  consultants  up  to  Sep- 
tember, discuss  task  force  reports,  and 
make  a  tentative  assessment  of  the 
overall  results,  offering  preliminary 
recommendations. 

By  early  1977,  a  final  report  will 
integrate  the  various  findings,  assess 
overall    results,    respond    to   comments 


elicited  by  the  overview  report,  and  offer 
firm  recommendations  to  NARUC  about 
rate  design  and  load  management.  Thus, 
with  the  active  support  of  publicly  and 
cooperatively  o*  NARUC, 

EPRI,  and  EEI  will  have  examined  a  very- 
basic  question:  How  should  en 
priced? 
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Remarks  of 

Martin  K.   Miller 

to 

the  Subcommittee  on  Energy  and 

Power  of  the  House  Committee  on 

Interstate  and  Foreign  Commerce 

(Re:  H.R.  12461) 

There  is  great  temptation  to  spend  my  few  moments  before  this  Sub- 
committee to  just  list,  serially,  the  numerous  unworkable  and  ill-conceived 
sections  of  H.R.    12461.      I  will   not  indulge  in  this  exercise  because  I  am 
confident  that  my  colleagues  and  others  will   set  forth  the  obvious  deficiencies 
to  which  I  have  alluded. 

To  put  my  remarks  in  perspective,   I  have  been  a   lawyer  for  12  years, 

6  years  in  Philadelphia  and  6  years   in  Vermont.     A  great  deal   of  my  professional 

life  has  been  spent  in  a  courtroom  or  a  hearing  room.     At  one  point,   I  spent 

18  months  in  an  original   jurisdiction  action  in  the  U.S.   Supreme  Court,  a 
c 

lawsuit  where  probably  over  $2  million  was  spent,   trying  to  convince  an  agency 
of  the  Federal    government  to  exercise  its   lawful   authority.     That  lawsuit,  which 
only  was   filed  after  five  years  of  unsuccessful   cajoling,   prodding  and  negotiatin; 
is  a  classic  example  of  why  regulatory  legislation  probably  never  will   solve  or 
begin  to  solve  the  type  of  nationwide  problem  this  legislation  ostensibly 
attempts  to  solve.     The  major  deficiency  in  the  legislation  is  that  it  makes 
certain  unwarranted  assumptions  about  the  nationwide  uniformity  of  the  prcb'i.76 
in  generating,   transmitting,  and  distributing  electricity.      I  will   confine  my 
remarks  to  load  management  to  illustrate  what  I  mean. 

Load  management,   from  my  perspective,   is  the  use  of  an  electric 
utility's   resources   (generating  mix  for  purposes  of  this  discussion)   in  the 
most  efficient  manner  possible  while  concurrently  serving  its  customers 
legitimate    needs.     At  the  outset,   therefore,   it  is  imperative  to  identify  the 
current  and  probable  future  resources  of  a  utility  and  the  legitimate  needs  of 
its  customers. 
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Vermont  has  been,   is,  and  probably  always  will   be  a  winter  peaking 
state  because  of  climatic  conditions.     Therefore,  we  must  find  some  way  to: 
(1)  diminish  winter  use  to  avoid  excessive  and  wasteful   investment  (in  the 
sense  it  is  only  used  part  of  the  year  like  most  of  the  nation's  school 
buildings);  or  (2)   increase  summer  use;  or  (3)  sell  excess  summer  capacity  to 
summer  peaking  areas  within  economic  transmission  distances;  or  (4)   develop  a 
generating  mix  or  a  method  of  delivering  electricity  which,  even  though  partially 
idle  because  of  seasonal    fluctuation  in  demand,  delivers  power  on  an  annual 
basis  at  a  lower  cost  than  alternatives   (1),   (2)  or  (3). 

Which  of  the  four  options  one  chooses  obviously  depends  upon  the 
opportunities  available  to  him  and  his  perspective  of  the  legitimate  needs  of 
the  customers  being  served.     A  key  element  in  this  choosing  of  options,  however, 
is  the  period  of  time  into  the  future  that  one  uses  to  factor  in  his  data.     I 
believe,  based  on  the  permanent  and  important  place  that  electricity  has  in  our 
society  and  the  magnitude  of  investment  involved  in  any  change  in  this   field 
(from  investments   in  basic  sources  of  energy  to  delivery  to  the  ultimate  consumer) 
we  must  simultaneously  look  5-10-15-20-25  years  into  the  future.      In  other  words, 
we  are  faced  with  a  problem  similar  to  that  faced  by  an  architect  in  charge  of 
designing  a  large  building.     We  must  design  a  system  that  is  capable  of  being 
built  economically,  that  is   flexible  enough  to  accomodate  some  change  in  need, 
and  that  will   be  used  and  useful    for  the  life  of  the  plant.     I  mention  all   of 
the  foregoing  by  way  of  introduction  to  my  views  of  Vermont's  problems  and  needs 
in  electricity  over  the  next  quarter  century,   and  potential   solutions  to  them. 

Vermont  is   very  small.     We  use  less  electric  power  than  a  normal -size 
nuclear  plant.     Our  only  natural   energy  resource  is   falling  water.     We  rely 
wholly  on  Canada   for  natural    gas.     Availability  of  reliable  supplies  of  oil   and 
coal   at  reasonable  cost  (including  external   costs)  o  -er  the  next  quarter  century 
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is  questionable.     The  overall   demand  for  electricity  perhaps  will   be  influs 
by  two  factors  outside  our  control:     (1)   the  conversion  from  gas  and  oil   to 
electricity  in  new  and  old  homes  and  buildings   for  a  variety  of  obvious  reasons; 
and  (2)   rapid  population  growth  (for  Vermont)   induced  by  migrations  of  people 
from  the  urban  areas  of  the  northeast  corridor. 

We  anticipate  and  have  taken  several   courses  of  action  in  load 
management  to  serve  future  demand.     First,   in  1974,  we   implemented  seasonal 
differentials  in  price  for  over  one-half  of  Vermont's  ratepayers  and  flattened 
the  rate  structure.     Ratepayers  are  beginning  to  understand  that  capacity  costs 
are  a  significant  portion  of  the  cost  of  electricity. 

Since  we  rely  heavily  on  gas  turbines   for  diurnal   peaking,  we  have 
authorized  optional    time-of-day  rates   for  nearly  3/4' s  of  Vermont  ratepayers. 
Ratepayers  will   have  to  alter  their  lifestyles  to  profit  from  these  rates.      I 
have  serious   reservations  about  imposing  time-of-day  rates  because   I  believe  the 
social   costs,  based  on  the  daily  habits  of  most  people,  will    far  outweigh  the 
economic  savings.     I  think  a  better  and  more  reasonable  way  to  solve  the  present 
problem  of  diurnal   peaks   is   the  encouragement  of:     (1)  end  uses  which  add  fe.ver 
kilowatts   to  the  peak  although  providing  the  ratepayer  the  same  convenier.ee  and 
service  he  now  has   (e.g.,  solar  heating,  microwave  ovens,  heat  pumps),  or  better 
yet  (if  judiciously  phased  in),     (2)  end  uses  which  use  kilowatts  not  only  off- 
peak  but  at  hours  when  there  is   generally  depressed  demand   (e.g.,  storage  heat). 
I  emphasized  the  word  "present"  because  the  problem  today  stems  solely   from  our 
present  solution  of  meeting  it.      If  a  relatively  less  expensive  method  were  use- 
to  solve  the  present  daily  peaking  problem,  prudent  economics  and  common  sense 
would  indicate  that  peaking  demand  might  permit  an  optimal   economic  generating 
mix.      In  this   regard,   Vermont  may  be  able  to  use  some  of  its   falling  water  to 
meet  some  peaks. 
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I  am  very  concerned  about  the  notion  that  a  high  load  factor  is 
necessarily  the  best  of  all  worlds.     Such  a  load  factor  presumably  means 
mostly  base  load  plants  with  some  intermediate  plants.     To  provide  reasonable 
reliability  for  such  a  system  will   be  enormously  expensive.     Also,  the  problems 
associated  with  building  base  load  plants  are,   unfortunately,  being  argued 
about  in  such  emotional   tones  that   I  believe  some  change  of  heart,  or  technology, 
or  law  will  be  necessary  if  they  are  to  be  sited  and  built  at  a  reasonable  cost. 

In  addition  to  attempting  to  manage  loads  through  rates  and  new  end 
uses,  we  in  Vermont  are  attempting  to  manage  loads  through  central   control 
systems.     This  area  is  the  most  exciting  and  promising  to  me  as  a  regulator 
because  it  provides  system  protection  currently  unavailable.     Secondly,   it  will 
permit  optimization  of  use  of  both  utility  investment  and  ratepayer  investment 
if  the  utility  system  phases   in  its  controls  with  corresponding  end-use  equip- 
ment which  is  compatible  with  these  controls.     The  key  here  is  refining  some 
of  the  technology  which  took  us  to  the  moon  and  back.     A  casual    review  of  recent 
technological   advances  leads  me  to  believe  that  in  a  very  few  years  solar 
energy  will   become  reasonably  conventional   and  that  all   buildings  will   be  wired 
(or  may  be  compelled  to  be  wired)   to  be  compatible  with  central   control   systems. 
I  do  not  ever  visualize  a  light  going  out  or  a  stove  going  off  because  of  these 
systems  but  I  do  visualize  the  constant  interchange  of  information  in  the 
system  to  permit  the  best  allocation  of  resources. 

A  system  providing  the  flexibility  just  outlined  will   permit  rational 

choices   in  solving  other  equally  important  resource  allocation  problems   (e.g.'s, 

(1)  should  we  encourage  conversion  from  oil   to  electricity  as  a  source  of  heat 

to  make  available  more  petroleum  for  transportation;   (2)  should  we  promote 

I 
electric  transportation  to  make  more  petroleum  available  for  space  heating;  and 

(3)  should  v/e  put  more  effort  into  finding  alternatives   for  electricity  to  be 

used  for  transportation  or  space  heating  or  botf  .     The  basic  assumption  I  have 
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made  is  that  the  availability  of  current  energy  resources  is   finite,   at  least  in 
terms  of  reasonable  cost. 

;  I  have  outlined  my  views  to  emphasize  that  load  management  techniques 

are  kaleidoscopic:     use  of  one  technique  or  taking  one  course  of  action   generally 
evolves   from  a  complex  web  of  choices,  and  inevitably  impacts  on  and  limits  many 
other  available  choices.     Because  electricity  is  an  integral   part  of  our  society, 
one  must  be  sensitive  to  the  ripples  generated  by  changes  in  this  field.     I  believe 
H.R.   12461    fails  to  give  ample  recognition  to  the  kaleidoscopic  and  complex  nature 
of  the  problems.     Some  of  the  findings   in  Section  101   and  the  assumption  that  there 
should  be  classes  of  consumers  are  two  examples  of  this   failure. 

The  threshold  question  for  me  in  approaching  this  or  any  other 
legislation  is  what  will    it  do  for  me,  my  constituents,   and  for  the  nation.     It  will 
certainly  cost  me,  my  constituents  and  the  nation  a  lot  of  time  and  money  to  irr.ple~.ent 
It  offers  no  reasonable  incentive  to  do  anything  that  I,   my  constituents  and  the 
nation  are  not  now  doing.     The  irony  is   that  this  legislation  codifies  under  the 
rubric     "Load  Management"  many  of  the  techniques   that   I  and  my  counterparts   in  other 
states  are  analyzing  and  then  goes  on  to  suffocate  our  attempts  at  reasonable 
implementation  by  mandating  an  unworkable,   ill-conceived  procedural   morass   to  govern 
that  implementation. 

I  must  reiterate  my  disagreement  with  the  major  assumption  of  the 
bill   -   vi_z,   that  the  best  of  all   possible  worlds  is   the  reduction  of  peak  demand. 
That  it  might  and  probably  will   be  necessary  to  build  more  base  load  plants  which 
may  be  unacceptable  to  society,  that  we  should  forego  an  attempt  to  develop  new 
technology  to  meet  peak  demands,   the  utilities  and  their  ratepayers  should  be 
compelled  to  bear  the  cost  of  some  control   or  metering  equipment  because  a   federal 
court  after  protracted  litigation   finas  its   long-term  benefits  exceeds   its   long-term 
costs,   illustrates  the  short-sightedness  of  this  assumption. 
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I  suggest  to  you  that  the  solution  to  our  complex  energy-electricity 
problems  may  be  different  in  coal-rich  Utah  than  in  sun-rich  Arizona,  although  they 
are  geographically  contiguous.     The  same  is  true  of  rural   Vermont,  New  Hampshire 
and  Maine  compared  to  more  urban  Massachusetts,   Connecticut  and  Rhode  Island.     While 
these  differences  can  be  taken  into  account  through  regional   power  pools  and 
reliability  councils,  Section  204  does  not  seem  to  take  these  factors  into  account 
except  for  the  vague  criteria  of  long-run  benefits   (social?  economic?  environmental?, 
for  whom?)  exceeding  long-term  costs. 

Defining  lower  kilowatt  demand  as  cost-effective  will   not  give  us  the 
flexibility  needed  to  deal  with  the  very  serious  problem  in  New  England  of  over- 
dependence  on  unreliable,  costly  imported  fossil    fuels.     At  a  time  in  history  when 
coherence  in  energy  policy  is  being  clamored  for,  a  key  definition  in  this  bill  seems 
to  ignore  the  problem. 

In  Vermont,  beginning  in  1972,  without  prodding  from  the  Federal 
government,  we  instituted  what  I  believe  is  a  reasonable  and  progressive  load  managerent 
program.      It  has  involved  the  academic,   governmental   and  utility  communities  in  a 
professional   dialogue.      It  received  federal    financial   support  before  projects  of 
this  type  were  in  the  vogue  as  they  are  today.      It  has  included  everything  set  forth 
in  Section  209(b)(1). 

If  my  remarks  have  seemed  a  bit  caustic,   it  is  because  I  despair  that 
I  and  my  counterparts  around  the  country  will   be  stifled  in  our  efforts  by  the 
bureaucratic  approach  of  H.R.    12461.      I  would  note  that  the  businesses  most  directly 
regulated  by  the   Federal   government  are  not  exactly  models  of  efficiency.      I  think 
what  has  happened  to  the  postal   service  should  provide  ample  evidence  about  the 
ability  of  the  Federal    government  to  run  a  complex  business.      I   urge  you  to  take 
heed  of  Mencken's  admonition  that  all   complex  problems  have  simple  solutions  which 
are  always  wrong.      I   respectfully   request  that  you  resist  the  temptation  to  solve 
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my  problems  when  I  have  not  asked  nor  am  aware  that  I  need  your  help. 
Thank  you. 


Martin  K.  Miller 

Chairman 

Vermont  Public  Service  Board 

120  State  Street 

Montpelier,  Vermont,  056C2 
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My  name  is  Charles  W.  King.   I  am  Vice  President  of  the  economic 
consulting  firm  of  Snavely,  King  &  Tucker,  and  I  am  appearing  today 
on  behalf  of  the  National  Retail  Merchants  Association  (NRMA) .   I  hold 
Bachelor's  and  Master's  Degrees  in  economics,  and  for  the  past  twelve 
years  I  have  been  acting  as  a  consultant  to  government  agencies  and 
private  organizations  which  are  either  regulators  or  major  users  of 
the  transportation  and  utilities  systems.   During  the  past  year,  I 
have  worked  actively  on  behalf  of  the  NRMA  in  analyzing  various  national 
problems  relating  to  the  electric  utility  industry.   As  a  bi-product  of 
this  work,  I  have  presented  testimony  on  behalf  of  state  retail  organi- 
zations in  New  York,  North  Carolina,  and  Virginia  in  connection  with 
the  "generic"  inquiries  into  electric  rate  design  by  the  respective 
state  commissions. 

By  way  of  background,  NRMA  is  a  non-profit  national  trade  association 
composed  of  approximately  3,000  corporate  members  who  operate  some 
30,000  general  merchandise  retail  stores  with  an  aggregate  sales  volume 
of  some  $85  billion  annually.   Two-thirds  of  its  members  are  small 
businesses  with  sales  under  $1  million  annually.   Its  members  range 
in  size  from  large  national  chains  to  small  specialty  shops,  and  they 
employ  two  million  workers  across  the  nation. 
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I  should  like  to  begin  my  statement  by  identifying  what  I  will 
not  be  talking  about.   As  I  have  indicated,  my  training  is  in  economics, 
not  engineering.   Therefore,  I  do  not  consider  myself  qualified  to 
comment  on  the  technical  aspects  of  various  devices  which  can  be  used 
to  control  and/or  monitor  the  flow  of  electricity  to  individual  customers 
or  groups  of  customers.   The  principal  load  management  mechanism  that 
I  will  discuss  is  the  pricing  structure.   Since  I  am  neither  a  lawyer 
nor  a  regulator  I  will  not  comment  on  the  respective  roles  of  the  state 
and  federal  governments  in  public  utility  rate  regulation.   For  this 
reason,  my  statement  will  not  address  the  question  of  who  should  write 
legislation,  nor  even  what  that  legislation,  if  written  at  all,  should 
specifically  contain. 

Rather,  I  would  like  to  share  with  you  our  understanding — both 
NRMA  and  myself — of  the  nature  of  the  utilities'  load  management  problems, 
the  appropriate  resolutions  of  these  problems,  and  the  difficulties  which 
lie  in  the  way  of  achieving  these  resolutions.   I  would  hope  that  this 
understanding  might  contribute  usefully  to  your  deliberations  in  framing 
the  appropriate  legislation. 

Need  for  Load  Management 

There  is  little  need  to  elaborate  on  the  rapid  increase  in  electric 
utility  rates  in  the  last  few  years.   Since  1970,  the  nationwide  average 
electric  bill  per  customer  increased  92  percent,  and  in  many  parts  of  the 
country  considerably  more.   Several  conventional  explanations  are 
offered  for  this  increase.   Most  commonly  cited  is  the  increase  in  the 
cost  of  fuel,  and  indeed  fuel  costs  have  been  a  major  propellant  of 
energy  inflation.   Less  often  mentioned  is  the  increase  in  construction 
costs,  particularly  as  it  applied  to  nuclear  plant.   This,  too,  has 
been  a  major  contributor.   But  there  is  a  third  explanation  for  the 
increase  in  electric  rates  which  rarely  captures  much  public  attention. 
That  is  the  general  decline  in  the  productivity  of  the  nation's  electric 
generating  plant.   Between  1967  and  1974,  the  proportion  of  the  nation's 
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generating  capacity  which  was  actually  used  throughout  the  year  declined 
from  65.3  percent  tc  61.2  percent.    Because  most  generation  costs  are 
fixed,  that  is,  they  are  incurred  whether  the  plant  operates  or  not, 
this  "load  factor"  decline  has  contributed  in  a  very  significant  way 
to  the  increase  in  electricity  rates.   Last  year  I  participated  in  a 
$100  million  rate  increase  proceeding  involving  the  Virginia  Electric 
Power  Company  (VEPCO) .   In  that  case,  the  cost  effect  of  the  four  per- 
centage point  national  decline  in  load  factor  amounted  to  about  half 
VEPCO's  rate  increase,  or  $50  million.   Indeed,  if  VEPCO  had  been  able 
to  improve  its  1970  load  factor  by  four  percentage  points,  it  would 
probably  have  required  no  rate  increase  whatsoever. 

Most  utilities  treat  load  factor  as  an  "Act  of  God"  over  which 
they  have  entirely  no  control.   They  believe  that  demand  is  imposed 
by  customer,  and  it  is  the  utility's  job  to  respond.   In  my  opinion, 
this  is  an  attitude  which  requires  immediate  and  abrupt  change. 

The  Causes  of  Declining  Load  Factor 

A  diagnosis  of  the  problem  of  declining  load  factors  must  begin 
by  identifying  the  components  of  the  electric  power  market  which  appear 
to  be  causing  the  utilities'  load  factors  to  fall.   It  should  then  de- 
termine why  has  that  decline  occurred,  and  finally  what  possible  actions 
the  utilities  might  take  to  reverse  it. 

Because  each  utility  classifies  the  customers  in  a  different  way, 
it  is  almost  impossible  to  develop  consistent  national  load  factor 
statistics  by  class  of  customer.   However,  the  following  load  factor 
data  for  two  individual  utilities  suggest  a  general  pattern: 


Edison  Electric  Institute. 
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Virginia  Electric  Power  Company  (1974) 


o  Residential  43% 

o  Small  general  service  48% 

o  Large  general  service  81% 

Long  Island  Lighting  Company  (1974) 

o  Residential  40% 

o  Small  commercial  49% 

o  Large  commercial  55% 

o  Transmission  voltage  70% 

While  load  factors  will  vary  from  utility  to  utility,  there  appears 
to  be  a  fairly  consistent  pattern  of  low  load  factor  usage  in  the  resi- 
dential class,  higher  in  the  commercial  class,  and  highest  of  all  among 
industrial  users.   Intuitively,  this  pattern  makes  sense.   Residential 
users  have  varying  needs  for  electricity  throughout  the  day  and  among 
the  days  of  the  week.   Commercial  users,  such  as  retailers,  operate 
on  fixed  schedules,  usually  8  to  12  hours  a  day.   During  those  periods, 
their  electricity  usage  is  fairly  constant,  reflecting  fixed  require- 
ments for  lighting,  air  conditioning,  and  appliance  usage  (e.g., 
elevators,  escalators).   Finally,  many  industrial  users  are  24-hour 
processors,  and  they  would  develop  the  best  load  factors  of  all. 

Until  recently,  there  were  virtually  no  data  available  on  the  load 
characteristics  of  various  categories  of  customers  within  the  residential 
class.   However,  a  recent  study  of  two  electric  companies  in  the  south- 
east has  broken  down  the  monthly  consumption  of  a  sample  of  residential 
customers  by  income  range.   These  data,  which  are  reproduced  on  the 


Virginia  SCC  Case  No.  19426,  cost  allocation  by  service  classifications, 
Charles  T.  Main,  Inc. 
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next  page,  suggest  that  aggregate  consumption  of  electricity  tends  to 
increase  as  aggregate  income  increases.   More  relevant,  however,  is 
that  the  load  factor  declines  as  both  consumption  and  income  increase. 


The  explanation  for  these  patterns  is  suggested  by  the  appliance 
data  which  accompanied  these  tabulations: 


Electric  Appliance  Saturation  by  Income  Level,  1973 
Income  Range  $ 


Under 

5,000- 

10,000- 

15,000- 

25,000 

Total 

5,000 

9,999 

14,999 

24,999 

&  over 

Company* 

Water  heating 

39.0% 

44.6% 

36.7% 

31.5% 

24.1% 

37.6% 

Space  hearing 

6.9 

15.1 

17.1 

15.3 

15.0 

13.8 

Air  conditioning 

Central 

8.4 

19.9 

28.3 

47.7 

73.7 

27.9 

Window 

36. A 

52.7 

56.1 

38.5 

19.7 

45.1 

Based  on  customers  who  responded  to  income  question. 

This  tabulation  indicates  that  as  income  increases,  the  "saturation" 
of  electric  hot  water  heating,  that  is,  the  percentage  of  houses  heating 
water  by  electricity,  declines.   This  decline  would  partly  explain  the 
poor  load  factors  of  the  wealthier  customers  because  hot  water  heaters 
consume  electricity  at  a  fairly  even  rate  throughout  the  year.   But  the 
most  startling  figures  on  the  table  are  those  relating  to  air  conditioning, 
particularly  central  air  conditioning,  which  increases  from  8.4  per- 
cent for  very  poor  customers  up  to  73.7  percent  for  wealthy  customers. 

As  the  accompanying  tabulation  indicates,  the  two  study  utilities 
peaked  in  August.   This  summer  peak,  which  is  characteristic  of  the 
large  majority  of  the  nation's  utilities,  suggests  that  air  conditioning 


'Energy  Marketing"  Electric  World,  March  15,  1976,  page  141. 
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EXHIBIT  1 


PERCENT  MONTHLY  ENERGY  USE  BY  INCOME  LEVEL,  1973 


■Income  Range,  $ 


Monthly  Use, 

Under 

5,000" 

10,000- 

15,000- 

25,000- 

Total 

kwhr 

5,000 

9,999 

14,999 

24,999 

&  over 

Company* 

0-100 

1.2% 

0.6% 

0.2% 

0.3% 

0.1% 

2.4% 

101-300 

5.5 

2.7 

1.3 

0.4 

0.2 

10.1 

301-600 

8.3 

6.5 

4.3 

1.8 

0.4 

21.3 

601-1,000 

5.5 

8.5 

8.8 

4.5 

0.7 

28.0 

over  1,000 

2.5 

8.6 

11.6 

10.1 

5.4 

38.2 

Total 

23.0% 

26.9% 

26.2% 

17.1% 

6.8% 

100.0% 

Average  monthly  kwhr  per  customer 


January 

526 

807 

1,110 

1,556 

2,206 

1,045 

February 

476 

779 

1,046 

1,484 

1,881 

975 

March 

425 

674 

916 

1,303 

1,832 

867 

April 

396 

592 

807 

1,156 

1,609 

769 

May 

379 

577 

774 

1,085 

1,622 

741 

June 

428 

681 

955 

1,453 

2,033 

919 

July 

552 

888 

1,299 

1,973 

3,071 

1,253 

August 

588 

932 

1,391 

2,078 

3,286 

1,330 

September 

587 

947 

1,386 

2,069 

3,166 

1,323 

October 

447 

682 

940 

1,474 

2,479 

954 

November 

420 

566 

757 

1,124 

1,618 

750 

December 

463 

687 

939 

1,361 

1,914 

901 

Annual 

484 

736 

1,032 

1,536 

2,168 

990 

Ratio  Average  Monthly  Demand/Peak  Monthly  Demand 
.823     .777      .742       .739 


.660 


.744 


Based  on  customers  who  responded  to  income  question 
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may  be  the  primary  source  of  peak  demand.   Whether  it  is  the  cause  of 
the  increase  in  that  peak  demand  relative  to  the  rest  of  the  year's 
consumption  (i.e.,  the  decline  in  load  factor)  is  a  function  of  its 
rate  of  growth. 

The  growth  in  residential  central  air  conditioning  has  been 
phenominal.   In  1965  about  three  million  homes  were  centrally  air 
conditioned.   By  1969  that  number  had  doubled.   By  1974  it  appears  to 
have  doubled  yet  again.   Total  residential  central  air  conditioning 
units  shipped  the  last  three  years  alone  have  come  to  almost  5  million 
units.    Thus,  the  decline  in  utility  load  factor 
with  a  virtual  explosion  in  home  air  conditioning. 


units.    Thus,  the  decline  in  utility  load  factor  appears  to  have  tracked 


Unfortunately,  the  dramatic  increase  in  utility  rates  during  the 
last  three  years  has  probably  exaggerated  the  adverse  load  factor 
effects  of  the  air  conditioning  peak.   This  is  because  of  what  is  known 
as  "needle  peaking."  Virtually  every  residential  user  in  the  country 
is  billed  on  the  basis  of  kilowatt-hours  consumed,  regardless  of  the 
time  of  day  or  the  day  of  the  week  that  consumption  is  made.   When 
the  kilowatt-hour  rate  increases,  the  customer  reacts  by  cutting  back 
on  his  demand  for  electricity  when  it  is  most  convenient  and  comfortable 
to  do  so.   The  most  reasonable  reaction  is  to  increase  the  air  conditioner 
setting  from,  say,  72  degrees  to  78  or  maybe  80  degrees.   This  means 
that  the  air  conditioner  will  not  run  on  the  relatively  cool  days  of 
the  summer,  but  on  those  few  days  when  the  temperature  soars  into  the 
90' s,  the  air  conditioner  will  run  full  time  and  consume  as  much  elec- 
tricity as  it  ever  did  prior  to  the  increase  in  energy  charges.   The 
customer  realizes  a  saving  (albeit,  a  temporary  one)  in  the  form  of 
lower  kilowatt-hour  charges,  but  the  demand  on  the  utility  by  the  ag- 
gregate of  all  customers  running  their  air  conditioners  on  the  hottest 
day  of  the  year  will  be  just  as  high  as  ever.   The  utility  will  there- 
fore require  just  as  ^uch  electric  generating  capacity.   Thus,  although 
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the  higher  rates  caused  kilowatt-hours  to  decline,  the  effect  is  to 
reduce  revenue  but  create  no  appreciable  savings  in  electric  generating 
costs. 

A  number  of  utilities  have  attempted  to  adjust  to  this  effect  by 
imposing  a  "summer  differential,"  that  is,  a  higher  kilowatt-hour  charge 
in  the  summertime.   This  higher  charge  probably  serves  only  to  aggravate 
the  needle-peaking  characteristics  of  the  air  conditioning  market,  thus 
further  worsening  the  utilities'  load  factors. 

Need  for  Peakload  Pricing 

It  is  quite  clear  that  the  central  load  management  problem  relates 
to  the  "signals"  that  the  air  conditioned  residential  customer  is  getting 
from  the  utility.   He  is  being  signaled  to  reduce  total  consumption 
measured  in  kilowatt-hours,  but  that  saves  the  utility  virtually  nothing 
in  generating  costs.   What  is  needed  is  a  signal  to  the  customer  to  re- 
duce his  consumption  at  the  peak  hour.   In  other  words,  a  system  of 
peakload  pricing. 

Peakload  pricing  is  a  procedure  whereby  either  all  or  a  part  of 
a  large  portion  of  the  utility's  "demand"  costs,  that  is,  the  generation 
and  transmission  costs  which  are  required  to  serve  the  peak  demand 
during  the  year,  are  collected  in  rates  applicable  only  to  the  usage 
of  electricity  which  occurs  at  the  utility's  system  coincident  peak. 
The  concept  acknowledges  that  the  coincident  peak  demand  determines 
the  utility's  total  generating  capacity,  and  most  of  its  transmission 
and  distribution  requirements  as  well.   It  is,  therefore,  the  usage 
at  the  utility's  annual  peak  hours  which  creates  the  costs  associated 
with  those  functions. 

Peakload  pricing  can  come  in  a  number  of  forms.   The  two  principal 
forms  that  have  been  proposed  have  been  as  a  demand  charge  applicable 
to  the  customer's  maximum  kilowatt  requirement  during  the  utility's 
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peak  period  and  alternatively  as  a  time-of-day  differential  applicable 
to  the  customer's  kilowatt-hour  consumption  during  those  periods  when 
the  company's  peak  is  most  likely  to  occur. 

The  Problem  of  the  Meter 

The  principal  stumbling  block  to  peakload  pricing  is  the  problem 
of  the  meter.   Most  single  family  residential  meters  only  record  the 
total  number  of  kilowatt-hours  the  family  has  used  during  a  given  month. 
They  do  not  record  when  these  kilowatt-hours  were  consumed,  nor  even 
the  maximum  number  of  kilowatts  the  household  required  at  any  given 
time.   Small  commercial  and  industrial  customers  (including  most  small 
retail  outlets)  have  a  somewhat  more  sophisticated  meter,  one  which 
records  both  the  total  number  of  kilowatt-hours  and  the  maximum  coin- 
cident kilowatts  which  the  customer  demands  at  any  one  time  (usually 
a  half-hour  period)  during  the  month.   Such  a  meter  still  does  not 
identify  the  time  of  day  or  day  of  the  week  when  either  the  kilowatt- 
hours  or  the  maximum  kilowatt  demand  occurred.   Only  a  fairly  elaborate 
meter,  one  which  contains  a  clock  with  a  time  switch,  plus  two  watt- 
hour  registers,  will  gather  the  necessary  usage  data  to  permit  a  peak- 
load  pricing  scheme  to  be  implemented.   The  cost  of  such  a  meter  has 
been  variously  estimated  as  between  $150  and  $250,  as  against  $20  for 
a  conventional  residential  watt-h6ur  meter  and  $85  for  a  small  com- 
mercial demand  meter.   Understandably,  utilities  with  hundreds  of 
thousands  of  customers  recoil  at  the  prospect  of  remetering  every  home 
and  business  that  they  serve. 

It  is  possible,  and  I  believe  quite  useful,  to  quantify  the  trade- 
offs between  load  factor  improvement  and  remetering  cost.   To  illustrate 
I  will  use  cost  data  which  the  Virginia  Electric  Power  Company  recently 
introduced  in  a  peakload  pricing  inquiry  held  before  the  Virginia 
State  Corporation  Commission.   In  that  proceeding,  VEPCO's  consultants 
estimated  that  the  demand-related  cost  per  kilowatt  of  seasonal  mean 
peak  demand  for  the  residential  market  is  $68.   VEPCO  also  developed 
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estimates  of  the  "annual  revenue  required"  to  cover  the  installation, 
operation,  and  maintenance  costs  of  various  types  of  meters.   The  most 
sophisticated  of  the  meters  presently  available  is  a  magnetic  tape 
meter  with  a  carryover  device  in  the  event  of  outages.   Such  a  meter 
would  be  suitable  for  any  possible  time-of-day  rate  schedule.   The 
annual  cost  of  this  meter,  however,  is  approximately  $160.   To  justify 
its  installation,  the  peakload  pricing  which  it  would  permit  would  have 
to  stimulate  a  reduction  in  the  average  coincident  peak  demand  equal 
to  approximately  2-1/3  kilowatts.   Since  the  average  coincident  resi- 
dential peak  is  only  2.8  kilowatts  (1974),  it  is  very  doubtful  that 
such  a  meter  could  be  justified  except  for  very  large  residential 
customers  . 

A  more  suitable  meter  which  would  still  serve  the  requirement  of 
peakload  pricing  is  a  demand  meter,  plus  a  time  clock  carryover.   Such 
a  meter  would  permit  the  identification  of  both  peak  demand  and  kilo- 
watt-hour consumption  during  a  pre-set  schedule  of  peak/off-peak  hours. 
The  carryover  feature  would  assure  that  outages  would  not  require  re- 
setting the  meter  and  thereby  destroy  the  continuity  of  the  time-of- 
day  billing  process.   This  meter  has  an  annual  cost  of  approximately 
$50,  which  is  .74  of  the  cost  of  the  kilowatt.   Thus,  the  meter  is 
justified  if,  as  a  result  of  time-of-day  pricing,  the  coincident  peak 
of  the  average  residential  customer  is  reduced  by  3/4  of  a  kilowatt. 
This  amount  represents  a  reduction  in  peak  demand  of  about  20  percent, 
probably  more  than  can  be  expected  under  a  very  severe  peak/off-peak 
price  differential. 

What,  then,  for  peakload  pricing?   Does  the  cost  of  remetering 
render  it  infeasible  for  the  residential  market? 

I  believe  not.   Rather,  I  would  argue  that  a  time  clock  is  not 
universally  required  to  achieve  the  load  management  benefits  of  peak- 
load  pricing.   It  seems  intuitively  obvious  that  most  air  conditioned 
customers  experience  a  summer  peak  which,  if  not  coincident  with  the 
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utility's  peak,  is  at  least  in  the  approximate  time  span  during  which 
the  utility  approaches  that  peak.   Thus,  a  simple  demand  meter  without 
a  time  clock  would  probably  record  the  same  summertime  peak  demand  for 
air  conditioned  customers  as  one  which  is  designed  to  capture  the  de- 
mand only  during  the  peak  period.   For  this  reason,  I  believe  that  a 
"seasonal  ratchet"  demand  charge  similar  to  that  which  is  imposed  on 
many  small  commercial  customers  with  greater  than  50  kilowatts  of  de- 
mand would  convey  the  same  pricing  "signal"  to  the  typical  air  conditioned 
residential  user  as  would  a  time-of-day  rate  schedule.   The  "seasonal 
ratchet"  means  that  the  demand  component  of  the  customer's  bill  through- 
out the  year  is  based  on  his  highest  summertime  use. 

VEPCO  estimated  that  a  demand  and  kilowatt-hour  meter  costs  only 
$31  annually.   For  VEPCO,  this  meter  would  require  a  peak  shedding  of 
.46  kilowatts  to  justify  its  installation,  an  amount  equal  to  less 
than  20  percent  of  the  average  residential  coincident  demand  at  the 
company's  summer  peak.   In  fact,  this  $31  is  overstated  because  the 
new  demand  meter  would  replace  an  old  kilowatt-hour  meter  which  has  an 
annual  cost  of  $9.   The  true  added  cost  of  remetering  is  more  like  $22. 
This  cost  equals  less  than  a  third  of  a  kilowatt,  a  seemingly  reasonable 
amount  of  consumption  to  be  repressed  through  a  seasonal  demand  charge 
if  applied  to  air  conditioned  customers. 

In  summary,  I  believe  that  if  a  summertime  demand  charge  were  im- 
posed on  all  centrally  air  conditioned  customers  the  resultant  load 
shedding,  modest  though  it  might  be  by  each  individual  customer,  would 
in  aggregate  result  in  a  very  significant  improvement  in  the  utility 
industry's  load  factor. 

I  anticipate  two  lines  of  argument  in  rebuttal  to  the  foregoing 
suggestions.   The  first  is  an  expression  of  a  general  cynicism  as  to 
the  responsiveness  of  residential  customers  to  pricing  incentives. 
This  cynicism  is  refuted  by  the  record.   Again,  using  the  example  of 
VEPCO,  the  experience  of  the  past  three  years  reveals  that  customers 
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are  very  responsive  to  changes  in  price.   For  years,  VEPCO's  aggregate 
demand  increased  at  an  annual  rate  of  9  to  10  percent.   Then,  beginning 
in  1973,  rates  increased  by  over  84  percent  in  two  years.   The  result 
was  an  absolute  decline  in  both  kilowatt-hour  consumption  and  kilowatt 
demand  between  1973  and  1974.   Nor  is  this  response  just  a  passing 
phenomenon.   Since  late  19  72,  VEPCO  has  revised  its  growth  rate  fore- 
cast downward  four  times,  from  10.8  percent  annually  in  1972  to  6.5 
percent  in  February  of  1975.   Certainly,  this  record  of  high  sensi- 
tivity of  customers  to  price  changes  supports  the  conclusion  that  a 
system  of  peakload  prices  in  the  form  of  demand  charges  for  the  resi- 
dential sector  would  achieve  a  very  significant  response  indeed. 

This  response,  however,  will  require  an  aggressive  educational 
program  by  the  utilities.   Not  only  will  the  rate  structure  have  to  be 
explained  to  the  customers  paying  it,  but  the  actions  which  the  house- 
holder can  take  to  reduce  his  bill  must  be  explained  as  well.  Most 
important  will  be  the  message  that  savings  do  not  come  so  much  from 
reducing  the  total  amount  of  electricity  consumed  throughout  the  day, 
but  from  minimizing  the  use  of  a  number  of  appliances  at  the  same  time. 
To  reduce  his  bill,  the  householder  should  turn  off  his  air  conditioner 
when  he  runs  his  dishwasher  or  clotheswasher.   He  should  not  run  his 
clotheswasher  or  dishwasher  at  the  same  time  he  is  cooking.   Possibly, 
he  should  install  a  switch  on  his  electric  hot  water  heater  (if  he  has 
one)  which  will  permit  him  to  turn  it  off  when  other  appliances  are  in 
operation. 

The  second  criticism  of  the  proposal  which  I  have  outlined  is,  I 
believe,  more  valid.   It  relates  to  the  equity  of  imposing  a  demand 
charge  which  reflects  the  peak  period  generation,  transmission,  and 
distribution  costs  of  the  company  on  customers  who  may  in  fact  peak 
at  times  other  than  the  company's  peak  period.   Individual  customers 
may  experience  peaks  late  at  night  or  in  the  morning  hours.   These 
differences  may  stem  from  the  particular  patterns  of  their  consumption 


243 


(e.g.,  farmers)  or,  more  importantly,  from  their  willingness  to  adopt 
new  patterns  of  consumption  which  would  shift  their  demands  to  an  off- 
peak  period.   Such  customers  should  have  the  option  of  paying  an  ad- 
ditional $2  a  month  (the  difference  in  metering  cost)  to  be  equipped 
with  a  time  clock,  demand  meter  which  will  record  maximum  demand  only 
during  the  utility's  coincident  peak  hours.   Again,  the  success  of 
this  program  would  be  heavily  contingent  upon  an  active  informational 
program  by  the  utility. 

The  Outlook:  A  "Copout" 

What  is  the  outlook  for  this  proposal?   I  am  sorry  to  report  that 
it  is  not  very  good. 

It  is  not  for  lack  of  attention,  or  for  that  matter,  lack  of  popu- 
larity for  peakload  pricing.  In  fact,  peakload  pricing  is  quite  in 
fashion,  but  the  form  that  it  takes  in  reality  is,  quite  frankly,  a 
"copout."  This  "copout"  is  to  apply  peakload  pricing  just  to  those 
customers  who  are  already  equipped  with  time-of-day  meters  or  whose 
electricity  consumption  is  sufficiently  large  to  "justify"  the  appli- 
cation of  peakload  pricing. 

A  good  case  in  point  is  a  recent  rate  proposal  put  forth  by  the 
Long  Island  Lighting  Company  (Lilco) .   As  part  of  its  load  management 
research  program,  the  company  recently  purchased  about  200  magnetic 
tape  recorder  demand  meters.   At  the  prompting  of  the  New  York  Public 
Service  Commission,  Lilco  published  a  peakload  pricing  proposal  which 
involved  the  installation  of  the  new  meters  on  the  160  largest  commercial 
and  industrial  customers  not  covered  by  contract  rates.   Within  this 
select  group  of  160  customers  were  44  retail  establishments.   Although 
the  aggregate  revenue  derived  from  the  group  of  160  customers  was 
supposed  to  have  remained  the  same,  the  rates  for  the  44  retailers  would 
have  typically  increased  between  30  percent  more  than  the  160  customers 
overall  and  60  percent  more  than  the  remainder  of  Lilco 's  selected  users. 
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The  reason,  of  course,  is  that  retailers  have  no  choice  but  to  remain 
open  during  Lilco's  peak  hours,  10:00  a.m.  to  10:00  p.m.  on  weekdays 
and  Saturdays  in  the  summer.   Unlike  many  industrial  enterprises,  re- 
tailers cannot  reschedule  operations  from  the  day  to  the  night  or  the 
early  morning  hours  to  take  advantage  of  the  very  low  "off-peak"  rates 
available  during  those  times. 

Not  surprising,  this  selective  application  of  peakload  pricing 
just  to  large  commercial  and  industrial  customers  has  been  resisted 
strongly  by  the  retail  industry.   The  resistance  is  not  based  on  the 
purely  self-serving  grounds  that  it  increases  retailers'  electric  bills 
(although  that  certainly  provides  some  motivation) ,  but  rather  on  the 
grounds  that  it  is  inconsistent  with  the  load  management  objectives  of 
peakload  pricing. 

There  are  three  reasons  why  such  a  selectively  imposed  time-of- 
day  rate  schedule  is  inappropriate.   The  first  is  that  the  commercial 
and  industrial  sectors  upon  whom  such  rates  would  apply  are  the  least 
elastic  portions  of  the  electricity  market,  that  is,  their  use  of 
electricity  is  least  sensitive  to  variations  in  price.   This  fact  is 
demonstrated  by  the  Edison  Electric  Institute's  national  electricity 
consumption  data  for  the  last  several  years.    Prior  to  1970  when 
electric  rates  were  stable,  residential  demand  was  growing  at  a  sub- 
stantially faster  rate  than  commercial  demand.   After  1970,  electric 
rates  began  to  escalate.   Between  1970  and  1974,  the  average  electric 
bill  of  commercial  customers  across  the  country  increased  65  percent. 
During  those  same  years  the  average  usage  of  electricity  per  commercial 
customer  increased  17  percent.   Meanwhile,  the  average  residential  bill 
increased  by  a  slightly  lesser  amount,  50  percent,  yet  the  growth  of 
residential  consumption  dropped  back  to  only  12  percent,  substantially 
less  than  the  commercial  sector. 


Edison  Electric  Institute,  Statistical  Year  Book  of  the  Electric 
Utility  Industry  for  1973 
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The  relative  inelasticity  of  the  commercial  group  was  again  demon- 
strated in  the  years  1973  and  1974,  when  the  energy  crisis  reached  its 
peak.   In  one  year,  residential  electric  rates  increased  by  16  percent, 
while  commercial  rates  jumped  21  percent.   Yet  the  response  of  the  two 
markets  was  about  the  same,  a  contraction  in  kwh  demand  of  2.1  percent 
in  both  cases . 

The  past  elasticity  of  demand  of  the  commercial  sector,  although 
lower  than  that  of  the  residential  market,  was  probably  much  greater 
than  it  will  be  in  the  future.   Last  summer  the  New  York  State  Council 
of  Retail  Merchants  sponsored  an  in-depth  survey  of  some  275  retailers 
in  New  York  State,  a  state  that  has  experienced  very  dramatic  increases 
in  its  energy  costs.   The  survey  revealed  that  most  retailers  had  in- 
deed taken  steps  to  curtail  their  use  of  electricity  in  response  to 
the  increase  in  its  cost  and  to  the  urging  of  federal  and  state 
authorities  to  conserve  fuel.   But  fully  half  of  the  respondents  be- 
lieved that  they  had  done  about  as  much  as  they  could  do  to  reduce 
consumption  and  that  they  would  simply  have  to  bear  the  full  brunt  of 
any  further  increase  in  electricity  costs.   Their  stores  are  open  for 
a  fixed  number  of  hours  each  day;  they  must  have  a  minimum  of  lighting 
for  customers  to  see  the  merchandise  they  are  buying;  and  they  must 
have  adequate  heating  and  air  conditioning  to  assure  a  minimum  of  com- 
fort to  their  customers  and  employees.   Thus,  although  the  retail  in- 
dustry may  have  shown  some  elasticity  of  demand  retrospectively ,  it 
cannot  be  expected  to  show  anything  like  the  same  responsiveness  pro- 
spectively. 

The  foregoing  comments  apply  only  to  total  kilowatt-hour  con- 
sumption. Unfortunately,  the  survey  was  less  complete  in  measuring 
peak  kilowatt  demand,  against  which  peakload  pricing  is  directed.  On 
the  basis  of  partial  data,  howver,  the  indication  was  that  retailer's 
electricity  consumption  is  probably  even  less  elastic  with  respect  to 
kilowatt  demand.  The  majority  of  respondents  indicated  that  they  had 
little  or  no  ability  to  defer  their  peak  demand  to  some  other  time  of 
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day.   Most  felt  that  they  would  be  absolutely  helpless  to  achieve  any 
kind  of  "load  shedding"  such  as  peakload  pricing  is  designed  to  ac- 
complish. 

It  would  appear,  therefore,  that  the  application  of  peakload  pricing 
solely  to  large  commercial  and  industrial  customers  is  likely  to  be  in- 
effectual in  improving  the  load  factor  of  the  utility.   This  kind  of 
peakload  pricing  would  apply  to  the  least  sensitive,  least  elastic 
sector  of  the  electricity  market  and  would  leave  unaffected  the  vast 
residential  market  where  the  real  opportunities  for  load  shedding  exist. 

The  second  reason  why  this  kind  of  selective  application  of  peak- 
load  pricing  is  inconsistent  with  the  objective  of  improving  the  load 
factor  of  the  utility  is  the  simple  fact  that  peakload  pricing  would 
not  apply  to  the  portions  of  the  market  which  have  the  high,  unpre- 
dictable peakloads.   As  demonstrated  earlier,  residential  load  factors 
tend  to  be  substantially  lower  than  those  for  the  commercial  and  in- 
dustrial sectors. 

Not  only  is  the  load  factor  of  the  residential  class  lower,  but 
its  flexibility  to  adjust  to  peakload  pricing  incentives  is  much  greater. 
Most  residential  users  do  not  have  a  fixed  time  during  which  they  must 
use  their  appliances.  Many  of  their  appliance  operations,  such  as 
dishwashers,  clotheswashers,  hot  water  heaters,  and  even  ranges,  could 
be  deferred  to  an  off-peak  time  of  day  if  there  were  sufficient  economic 
incentive  to  do  so.   Thus,  peakload  pricing  applied  only  to  small  and 
large  general  service  ratepayers  (large  commercial  and  industrial 
customers)  would  not  attack  the  load  factor  problem  wnere  it  exists 
and  where  it  can  be  solved,  namely,  in  the  residential  market.   As  a 
consequence,  it  is  almost  certain  not  to  be  very  effective  in  resolving  it. 

The  final  reason  why  peakload  pricing  concentrated  on  large  com- 
mercial and  industrial  customers  is  unlikely  to  have  any  significant 
load  factor  impact  is  that  many  of  these  customers  already  have  what 
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is,  in  effect,  a  peakload  pricing  scheme  recently  imposed  on  them.   A 
number  of  utilities  have  adopted  a  "seasonal  demand  ratchet,"  in  which 
the  monthly  demand  charge  is  based  on  the  customer's  peak  demand  during 
the  peak  months  of  the  utility.   For  customers  such  as  retail  stores 
whose  peak  demand  usually  coincides  with  the  peak  periods  of  the  utility, 
this  "seasonal  demand  ratchet"  imposes  much  the  same  pricing  "signal" 
as  would  peakload  rates.  When  large  consumers  are  under  such  a  rate, 
they  are  doubtful  whether  the  imposition  of  peakload  pricing  would 
significantly  increase  the  incentive  to  reduce  peakloads .   Obviously, 
unless  there  is  some  price-elastic  reduction  in  peakloads,  peakload 
pricing  will  have  failed  to  provide  any  benefit  to  the  utility  by  way 
of  improved  load  factors. 

Proposals  to  limit  peakload  pricing  to  large  commercial  and  in- 
dustrial customers  are  also  inconsistent  with  the  other  objective 
served  by  the  concept,  which  is  to  allocate  costs  more  directly  to 
those  customers  or  customer  classes  which  create  them.   This  is  because 
they  are  discriminatory.   Although  the  commercial  and  industrial  sectors 
have  better  load  factors  than  the  residential  class,  it  is  they — and 
only  they — who  would  be  penalized  or  rewarded  according  to  their  load 
factor  characteristics.   Retailers  have  no  valid  reason  to  object  to 
cost-oriented  rates  which  reflect  their  particular  usage  characteristics, 
provided  all  other  customers  who  have  the  same  usage  characteristics 
also  pay  on  the  same  basis. 

Again,  the  Long  Island  Light  Company's  proposal  furnishes  a  good 
illustration.   Under  that  proposal,  retailers  suffer  an  increase  in 
rates  because  their  load  factors  are  lower  than  the  average  of  the  160 
time-of-day  metered  customers.  Yet  this  group  of  160  has  an  aggregate 
load  factor  substantially  higher  than  the  company's  overall  average. 
If  everyone  served  by  the  company  were  put  on  time-of-day  metering,  the 
retailers'  bills  would  probably  go  down  because  the  retailers'  load 
factor,  although  lower  than  the  group  of  160,  may  still  be  higher  than 
the  company's  average. 
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Conclusions 

1.  One  of  the  causes  of  increased  electric  costs  during  the  last  few 
years  has  been  the  deterioration  in  the  productivity  of  the  nation's 
electric  generating  plant.   This  deterioration  has  been  manifest 

in  a  declining  load  factor. 

2.  The  lowest  load  factors  apparently  occur  in  the  higher  income 
segments  of  the  residential  market  which  are  most  heavily  air 
conditioned. 

3.  The  decline  in  the  load  factors  of  the  electric  utilities  has 
coincided  with  a  quadrupling  of  the  number  of  homes  which  are 
centrally  air  conditioned. 

4.  The  present  residential  rate  structure  offers  no  incentive  to 
customers  to  consume  electricity  in  a  manner  which  will  improve 
the  load  factors  of  the  utilities. 

5.  It  is  not  necessary  to  install  expensive  time-of-day  meters  in 
order  to  provide  incentives  to  residential  customers  to  improve 
their  load  factors.   A  conventional  demand  meter  with  a  "seasonal 
demand  ratchet"  can  accomplish  the  same  effect. 

6.  Residential  customers  who  have  heavy  off-peak  demands  should  be 
given  the  option  of  time-of-day  rates  provided  they  cover  the 
added  cost  of  the  remetering  required. 

7.  The  expedient  of  imposing  time-of-day  peakload  rates  just  on  large 
commercial  and  industrial  customers  is  both  ineffectual  and  dis- 
criminatory.  It  is  ineffectual  because  these  large  customers  have 
the  least  elastic  demand  for  electricity,  they  have  the  highest 
load  factors,  and  in  many  cases  they  are  already  billed  according 

to  seasonal  demand  readings.   It  is  discriminatory  because  it  selects 
only  one  small  group  of  customers  to  be  recipients  of  peakload  pricing. 
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COMMENTS  ON  LOAD  MANAGEMENT  BY  THOMAS 

LAASPERE  BEFORE  THE  SUBCOMMITTEE  ON  ENERGY 

AND  POWER  OF  THE  COMMITTEE  ON  INTERSTATE 

AND  FOREIGN  COMMERCE  (Re:  H.  R.  12461) 

March  31,  1976 


Mr.  Chairman  and  Members: 

I  am  delighted  to  have  the  opportunity  of  offering  to  you 
some  remarks  on  load  management  and  on  the  metering  of  electricity 

My  name  is  Thomas  Laaspere.   I  am  a  Professor  of  Engineering 
at  the  Thayer  School  of  Engineering,  Dartmouth  College,  Hanover, 
N.  H.   I  am  a  participant  in  a  National  Science  Foundation 
supported  study  of  various  aspects  of  electric  load  management. 
The  study  includes  an  evaluation  of  the  presently  available 
metering  and  load  management  technology,  as  well  as  the  actual 
determination  of  the  response  of  customers  to  a  special  time-  and 
demand-  dependent  electric  rate. 

I  would  first  like  to  point  out  that  my  own  definition  of 
load  management  is  somewhat  broader  than  that  used  in  H.R.  124  61. 
Whereas  H.R.  12461  defines  load  management  as  a  means  "to  reduce 
maximum  kilowatt  demand  on  the  electric  utility",  I  have  defined 
it  as  "the  employment  of  direct  and/or  indirect  techniques  for 
the  achievement  of  optimum  variation  of  demand  vs.  time". 
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As  a  first  step  in  considering  load  management,  my  definition 
requires  an  agreement  on  what  constitutes  "optimum  variation  of 
demand  vs.  time".   That  is,  the  goals  of  load  management  are 
determined  by  the  technical ,  economic,  and  social  objectives 
established  for  the  electric  utilities. 

If  the  emphasis  of  the  utilities,  and  thus  of  load  management, 
should  be  on  minimizing  the  net  cost  of  generating  and  distributing 
electrical  energy,  it  may  indeed  turn  out  that  the  utilities  should 
try  to  make  the  daily  and  seasonal  load  factor  approach  unity 
after  a  transition  period  in  which  the  peaker-  and  the  intermediate- 
load  generating  capacity  becomes  obsolete,  worn  out,  or  too  costly 
to  operate.   The  attainment  of  this  objective  would  almost  certainly 
require  a  complete  redesign  of  the  present  kWh-based  residental 
rate  structure,  including  the  introduction  of  penalties  for  the 
use  of  electricity  during  the  present  peak  periods,  as  well  as 
the  adoption  of  various  load  management  hardware  techniques. 
Implicit  in  this  objective  would  be  increased  reliance  on  base- 
load  (such  as  nuclear)  generating  techniques. 

I  personally  feel  that  a  more  desirable  objective  would  be 
to  accept  the  demand  curve  which  would  result  from  meeting  the 
customers'  demand  under  the  constraint  that  each  customer  pay  the 
full  cost  of  his  use  of  electricity.   Under  this  policy,  the  diurnal 
load  curve  would  probably  continue  to  display  appreciable  demand 
variations,  although  they  would  not  be  as  pronounced  as  they  are 
under  the  present  residential  rates.   In  this  approach,  electric 
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rates  would  have  to  be  introduced  which  reflect  the  fact  that 
it  costs  the  utility  of  the  order  of  several  dollars  per 
kilowatt  per  month  to  be  ready  to  serve  the  customer  during  the 
peak  hours  of  the  day,  and  that  the  cost  of  a  kWh  varies  in  the 
course  of  the  day,  week,  and  year.   Such  rates  would  not  only 
be  fair,  they  would  also  provide  the  customers  with  clear 
signals  which  would  undoubtedly  induce  many  of  them  to  shift 
their  use  of  electricity  from  the  relatively  high-cost  hours  of 
peak  demand  to  the  low-cost  hours  of  low  demand,  or  from  weekdays 
to  the  weekend.   As  a  result,  the  load  curve  would  be  flattened, 
the  efficiency  of  generating  and  distributing  electricity  would 
be  increased,  and  almost  everybody  would  be  better  off. 

Whatever  the  agreement  concerning  the  goals  of  load  management, 
a  survey  of  the  situation  leads  to  the  conclusion  that  the  hardware 
now  exists  for  the  implementation  of  any  conceivable  residential 
rate  structure  and  for  the  adoption  of  a  wide  range  of  other  load 
management  policies.   However,  one  finds  that  the  cost  of  metering 
tends  to  increase  with  the  complexity  of  the  rate  to  be  enforced. 
For  example,  the  basic  single-phase  watthour  meter  now  used  in 
U.  S.  households  to  measure  the  kilowatthour  consumption  costs  only 
about  $20  per  meter.   On  the  other  extreme,  equipment  for  continu- 
ously monitoring  and  recording  the  customer's  use  of  electricity 
costs  more  than  $400  per  customer.   To  implement  a  kilowatthour- 
related  on-peak,  off-peak  rate  requires,  as  a  minimum,  a  two- 
register  meter  which  incorporates  a  clock-actuated  switch.   This 
meter  costs  about  $77.   A  sample  of  the  available  hardware  options 
for  metering  various  residental  rates  is  given  in  Table  I. 


69-859  O  -  7f,  -  17 


252 


Comments  on  Load  Management 

T.  Laaspere  March  31,  1976 


A  key  question  to  be  considered  is  what  control  technique 
to  use  for  meter  register  switching  in  the  implementation  of 
time-dependent  rates.   It  is  in  this  area  that  the  hardware 
aspects  of  metering  and  load  management  become  interrelated. 
This  is  because  a  system  such  as  ripple  control  can  be  used  not 
only  for  remote  control  of  meter  register  switching,  but  also 
for  controlling  the  on-off  times  of  water  heaters,  electric 
storage  space  heaters,  etc.   Of  the  presently  available  systems, 
those  utilizing  time  switches  are  the  least  expensive.   On  the 
other  hand,  these  systems  are  also  inflexible  since  any  change 
in  the  switching  schedule,  or  a  power  outage  of  an  extended 
duration,  requires  the  manual  resetting  of  the  timers.   The 
present  Motorola  radio  control  system  may  be  attractive  for 
certain  load  management  purposes,  such  as  for  the  remote  control 
of  the  water  heating  load,  but  its  suitability  for  the  remote 
control  of  metering  apparatus  is  questionable.   At  present,  only 
the  European  one-way  ripple  control  systems,  in  which  coded 
audio- frequency  signals  are  sent  out  over  the  power  grid,  appear 
to  offer  proven  flexibility  and  reliability  to  extend  control  to 
complex  load  types  (multi-register  meters,  electric  water  heaters, 
electric  storage  space  heaters,  traffic  lights,  alarm  signals, 
etc.).   The  U. S. -manufactured  two-way  ripple  systems  now  in  the 
test  phase  would  offer  some  additional  functions,  such  as  automatic 
meter  reading,  network  monitoring  and  control,  and  the  imposition 
of  time-dependent  rates.   The  costs  and  the  operational  reliability 
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of  the  two-way  systems  are,  however,  still  unknown.   A  summary 
of  control  alternatives  for  meter  switching  and  load  management 
is  presented  in  Table  II. 

It  should  be  recognized  that  whereas  most  of  the  common 
household  electric  appliances  draw  power  while  they  are  being 
used  (clothes  dryers,  ranges,  irons,  etc.),  successful  load 
management  requires  the  existence  of  loads  which  have  sufficient 
energy  storage  capacity  so  that  they  can  be  disconnected  from 
the  power  line  for  periods  of  time  without  depriving  the  customer 
of  the  benefits  of  their  use.   In  the  United  States  at  present 
only  water  heaters  represent  such  a  load. 

In  1974  and  1975  I  spent  about  five  weeks  in  Europe  studying 
the  European  electric  rate  structures  and  the  use  of  the  ripple 
control  technique  in  load  management.   I  found  that  the  European 
utilities  place  considerable  emphasis  on  smoothing  out  the  maxima 
and  the  minima  in  the  electric  demand.   The  basic  approach  is  to 
incorporate  features  in  the  rate  structure  which  induce  the 
customers  to  shift  some  of  the  use  of  electricity  to  the  off-peak 
hours.   This  has  led  to  widespread  use  of  electric  storage  heaters 
which  are  in  most  cases  turned  on  and  off  remotely  using  ripple 
control.   The  results  have,  in  some  cases,  been  rather  spectacular, 
For  example,  in  West  Berlin,  in  ten  years  the  number  of  electric 
storage  heaters  increased  from  about  5,500  to  90,000.   In  the 
same  period,  the  ratio  of  the  daytime  peak  to  the  nighttime 
minimum  in  the  electric  demand  on  the  coldest  winter  day  was 
reduced  from  about  4  to  1  to  less  than  2  to  1 .   On  a  cold  winter 
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night,  electric  storage  heaters  now  represent  about  half  of 
the  utility's  load. 

In  summary,  I  support  those  features  of  H.  R.  12461  which 
encourage  the  utilities  to  experiment  with  new  rate  structures, 
as  well  as  with  new  metering  and  load  management  techniques. 
It  is  my  hope  that  the  trend  will  be  in  the  direction  in  which 
each  customer  is  offered  a  number  of  rate  and  service  options 
which  include  the  proper  economic  signals  to  encourage  the 
customer  to  use  electricity  with  prudence  and  in  such  a  way  as 
to  increase  the  efficiency  of  the  whole  generation  and  distribution 
system. 
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TABLE  I 
A  REVIEW  OF  PRESENTLY  AVAILABLE  HARDWARE  OPTIONS 
FOR  METERING  VARIOUS  RESIDENTIAL  ELECTRIC  RATES 


Metering  func- 

Possible hard- 

Approx. 

tion  to  be 

ware  package 

cost  of 

performed 

hardware 
per  cus- 

tomer 

Comments 

1.  Total  kWh 

Watthour  meter. . . . 

$20 

See  notes  1  and  2  below 

2.  On-peak  kWh , 

a)  Dual-register 

Timer  not  equipped  with 

off-peak  kWh 

watthour  meter 

carryover  and  must  thus 

with  internal 

be  manually  adjusted  after 

time  switch 

$77 

power  outages.   Change  of 
on-peak,  off-peak  hours 
also  requires  manual 
adjustment  of  timers 

b)  Dual-register 

Power  outage  problem 

watthour  meter 

alleviated  but  system 

with  solenoid 

still  inflexible 

operated  regis- 

$60 

+  External  time 

General  Electric  has  a 

switch  with 

timer  available  with  30- 

10-hour  carry- 

hour carryover  which  sells 

over 

$68 

for  about  $86 

$128 

c)  Dual-register 

More  expensive  than  time 

watthour  meter 

switch  option.   System 

with  solenoid 

highly  flexible  -  can  easily 

operated  regis- 

change  on-peak,  off-peak 

$60 

periods  from  weekday  to 
weekend,  from  summer  to 

+  Ripple  control.. 

$120 

winter,  etc.   Cost  of 

$180 

ripple  control  option  per 
customer  depends  on  the 
number  of  customers  using 

the  option 

Note  1 


Metering  function  1  could  be  implemented  using  Dacro's  automatic 
"over-the-phone"  meter  reading  system  which  is,  however,  probably 
too  inflexible  for  the  implementation  of  time-of-day  rates. 
Estimated  cost:   $55/customer  for  100,000  units. 
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Metering  func- 
tion to  be 
performed 

Possible  hard- 
ware package 

Approx. 
cost  of 
hardware 

Comments 

3. 

On-peak  kWh 
and  max  kW, 
off-peak  kWh 

a)  Watthour  meter. . . 
+  watthour  demand 

$20 
$72 

$68 

$160 

A  bulky  package  but  manu- 
facturers should  easily  be 

+Time  switch 
with  10-hour 

two  items  into  one  unit 
which  would  sell  at  a 

b)  Watthour  meter. . . 
+  watthour  demand 

$20 

$72 
$120 
$212" 

More  costly,  but  a  highly 
flexible  system. 
Cost  of  ripple  control 
option  per  customer  depends 
on  the  number  of  customers 
using  the  option 

+  Ripple  control.... 

4. 

On-peak  kWh 
and  max  kW, 
off-peak  kWh 
and  max  kW 

a)  Two  watthour 

demand  meters 

+  Time  switch  with 
10-hour  carryover... 

$144 

$68 
$212 

b)  Two  watthour 

demand  meters 

+  Ripple  control.... 

$144 
$120 
$264 

5. 

kWh  consump- 
tion in 
"high" , 
"medium" , 
"low"  rate 
periods 

Watthour  meter 
with  internal 

$60 

$77 
$137 

General  Electric  may  have 
a  triple-register  meter 
available  by  the  end  of 
1976 

+  Dual-register 
watthour  meter 
with  internal 
time  switch 

6. 

Any  conceiv- 
able rate 
structure 

Magnetic  cartridge 
recorder  with  in- 
ternal time  refer- 

about 
$400 

The  data  handling  and 
processing  costs  will 
also  be  appreciable  in 
this  option 

Note  2:   Metering 

functions  1,  2  and  5 

could  a] so 

be  implemented  using  the 

proposed  power-line  automatic  meter  reading  systems  which  eliminate 

the  need  for  visual  reading  of  the  meters.  Estimated  cost  of  hardware 

for  metering  function  1:   $50/customer ;  for  metering  function  2:   $100 
or  more/customer. 
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Load  management  is  a  program  which  is  designed  to  derive  the  most 
economic  service  from  the  investment  in  the  electric  utility  system.    Its 
ultimate  success  involves  the  application  of  various  techniques  to  encourage 
a  better  utilization  of  the  utility  plant.    It  will  depend  upon  the  relative  eco- 
nomics of  the  investments  and  costs  incurred  by  the  consumers  vs  the 
electricity  price  differential  justified  by  specific  modifications  in  usage 
patterns. 

At  the  outset  I  would  like  to  make  three  major  points: 

1.  Load  management  can  make,    and  is  making,    a  contri- 
bution towards  slowing  the  rising  cost  of  providing 
electric  utility  service. 

2.  To  achieve  this  result,   the  load  management  techniques 
employed  must  be  selectively  applied,    taking  into  account 
the  particular  utility's  load,    existing  resources,    and 
planned  additions;    what  may  be  good  in  one  particular 
situation  can  be  highly  counter-productive  in  another. 

3.  Even  for  a  particular  utility,    the  optimal  load  manage- 
ment techniques  will  change  rapidly  as  the  characteris- 
tics of  the  facilities  of  the  utility  on  the  one  hand,    and 
of  its  load,    on  the  other,    change  with  time. 
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The  benefits  of  load  management  stem  directly  from  the  fact  that  a 
major  cost  factor  in  electric  service  is  the  fixed  charges  resulting  from  the 
large  capital  investment  in  generating  plants,   transmission  lines,    and  dis- 
tribution facilities.     The  capital  cost  component  of  electricity,    which  is 
about  50%  of  the  total  cost  exclusive  of  fuel,    is  minimal  if  these  facilities  are 
fully  utilized.   An  added  kilowatt-hour  deliverable  from  existing  facilities  re- 
duces the  average  capital  cost  to  all  customers,   while  a  kilowatt-hour  re- 
quiring additional  facilities  increases  this  cost. 
THE  INCENTIVE  FOR  LOAD  MANAGEMENT  TODAY 

The  incentive  for  load  management  is  evident  on  examination  of  the 
relation  between  the  incremental  investment  for  added  service  to  the  average 
investment  for  existing  service  or  the  imbedded  cost.    In  1970,    the  U.   S. 
electric  utilities  provided  1,  532  billion  kilowatt-hours  with  a  net  plant  invest- 
ment of  $79.  5  billion,    an  average  investment  of  $.  052  per  kilowatt-hour.    By 
1975,    the  investment  necessary  to  provide  1,910  billion  kilowatt-hours  had 
grown  to  $128.9  billion,    an  average  investment  of  $.0675  per  kilowatt-hour. 
The  incremental  cost  of  the  production  capability  added  between  1970  and  1975 
was  $.  13  per  kilowatt-hour,    or  about  2   1/2  times  the   1970  imbedded  cost.    The 
current  relationship  between  incremental  and  imbedded  investment  per  unit 
of  production  and  delivery  capability  is  further  inflated  due  to  rising  prices 
and  environmental  protection. 

Prior  to   1965,    the  incremental  cost  of  new  facilities,    as  a  result  of 
technological  improvements  and  economies  of  scale,    was  less  than  the  then 
Imbedded  cost.    As  a  result,    added  load  and  added  production  and  distribution 
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investments  were  advantageous  in  reducing  the  cost  of  electricity  to  the 
customer.    While  it  has  become  fashionable  to  criticize  the  past  promotion 
of  the  use  of  electricity,   this  was  load  management  under  a  different  set  of 
ground  rules.    With  todays  economics,   however,    it  behooves  all  of  us  to 
achieve  the  maximum  economic  value  from  the  facilities  we  have  to  permit 
service  expansion  with  minimum  cost. 
THE  IMPACT  OF  CUSTOMER  USAGE  PATTERNS 

Both  the  need  for  load  management  and  its  limitations  result  from  the 
fact  that  our  lives  are  synchronized  with  the  sun;  we  modify  the  seasonal 
variation  in  the  environment;  we  work  a  five-day  week;  most  business  inter- 
actions are  conducted  contemporaneously.     In  the  same  way  that  these  life 
style  characteristics  impose  traffic  jams,   they  impose  a  time  variation  in 
the  demand  for  electricity.    Since  electricity,   unlike  most  materials  and 
products,    is  difficult  to  pre-produce  and  store,    we  must  install  facilities  to 
meet  the  instantaneous  demand  instead  of  the  average  demand.    Within  the 
limits  imposed  by  a  variety  of  factors,    the  production  and  delivery  facilities 
can  be  constructed  for  a  level  of  service  consistent  with  the  average  demand 
instead  of  the  peak  demand.    In  general,    this  will  result  in  a  lower  investment 
per  kilowatt-hour  and  a  lower  fuel  cost  than  the  mix  of  facilities  necessary  to 
meet  a  widely  variable  demand. 

An  electric  utility  matches   its  facilities  to  the  demand  profile   its  custo- 
mers impose.    Different  fuels  and  generation  facilities  are  designed  to  pro- 
vide the  lowest  cost  service.    For  example,    large  coal  and  nuclear  units, 
called  base  load  plants,    coupled  with  any  run-of-the-river  hydro  generation, 
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serve  that  fraction  of  the  load  which  is  present  at  all  times.   Smaller  coal 
fired  plants  are  used  to  serve  as  intermediate  peaking  units.   Other  forms  of 
generation,    oil-fired  steam  plants  and  oil-fired  combustion  turbines  and 
pumped  storage  provide  service  for  that  part  of  the  load  present       only  a 
portion  of  the  time.     In  general,   the  base  load  plants  have  high  capital  costs 
per  kilowatt  and  low  fuel  costs;  the  intermediate  and  peaking  units  have  lower 
capital  cost  per  kilowatt  but  higher  fuel  cost.     At  today's  fuel  and  capital  costs, 
combustion  turbine  peaking  units,    running  about  2,000  hours/year,    have  a 
generation  cost  of  about  4  cents /kilowatt-hour.     A  new  base  load  nuclear  unit 
operated  at  6,000  hours/year  has  a  generation  cost  of  about  2  cents /kilowatt- 
hour.     If  the  load  were  flat,   all  service  could  be  provided  by  base  load  plants 
at  less  cost  than  is  required  to  serve  a  typical  load  profile.    However,    starting 
from  today's  mix  of  generating  facilities,    extended  use  of  facilities  which  were 
installed  for  peaking  service,    such  as  combustion  turbines,    can  in  some  cases 
incur  fuel  and  maintenance  costs  in  excess  of  the  total  cost  of  new  base  load 
facilities. 

It  is  unrealistic  to  expect  a  flat  load  profile,    but  improvements  can  be 
made  in  the  existing  patterns  of  use.    The  load  profile  is  most  simply  charac- 
terized by  a  load  factor,    i.  e.  ,    the  ratio  of  the  time  average  demand  to  the 
peak  demand.     The  annual  load  factor  of  the  U.   S.    in  1975  was  about  61%.    In 
other  words,   the  total  electrical  energy  used  was  61%  of  what  could  have  been 
produced  if  the  system  operated  at  its  peak  load  continuously  for  the  full  year. 
It  should  be  noted  that  our  pattern  of  usage  has  caused  a  general  decline  in 
the  load  factor  over  the  years.  In  1965  the  load  factor  for  the  U.   S.   was  about 
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65%.    Weather-sensitive  loads,    like  air  conditioning  and  space  heating,    have 

contributed  to  the  decline  in  load  factor. 

LOAD  VARIATIONS  ON  A  DAILY,    WEEKLY  AND  SEASONAL  BASIS 

On  a  daily  basis,    we  use  some  30%  less  electricity  during  the  night  than 
in  the  day,    leading  to  a  daily  load  factor  of  about  85%.    The  weekend  usage  is 
[  less  than  the  weekday  usage  -  thus  the  load  factor  viewed  on  an  average  weekly 
basis  is  further  degraded  to  about  80%. 

The  variation  in  seasonal  usage  is  very  dependent  on  climate,    and  may 
range  from  summer  peaking  to  winter  peaking,    so  that  the  load  factor  on  an 
annual  basis  is  again  degraded  by  a  further  factor  of  .  7  to  .8,    which  then  re- 
sults in  annual  load  factors  in  the  range  of  55  to  65%.     These  are  typical  values. 
Load  factors  vary  significantly  from  region  to  region,    urban  to  rural,    indus- 
trial to  residential. 

Some  load  variations  are  desirable.    Seasonal  variations  permit  us  to 
take  major  facilities  out  of  service  for  scheduled  repair  and  maintenance.    By 
using  the  seasonal  off-peak  periods,    the  utility  is  able  to  maintain  capacity 
margins  and  thus   service  reliability  by  scheduling  the  maintenance  when  the 
system  load  demand  is  lowest.    In  the  absence  of  such  seasonal  load  variations, 
a  utility  would  have  to  install  extra  capacity  for  use  when  units  are  out  of 
service  for  maintenance.    Scheduled  maintenance  during  the  year  requires 
about  10-15%  of  the  available  time  for  major  units  and  thus  a  seasonal  factor 
of  about  .  85  would  provide  the  minimum  useful  for  maintenance.    If  seasonal 
load  variations  cause  a  seasonal  factor  of  less  than  .  85,  load  management  is 
in  order  and  could  range  from  increased  summer  rates  to  discourage  air 
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conditioning  to  reduced  winter  rates  to  encourage  heating. 

Improving  the  weekly  load  factor  is  difficult  because  the  time  periods 
involved  are  too  long  to  make  electrical  or  thermal  storage  attractive,    and 
the  weekends  are  too  short  for  anything  but  minor  maintenance.    Increasing 
the  Sunday  usage  for  example  would  require  a  significant  modification  of  our 
cultural  heritage. 

The  daily  load  factor  is  determined  by  our  8  a.m.   to  5  p.m.    society 
and  by  the  simple  fact  that  our  lives  and  our  electrical  consumption  are  syn- 
chronized with  the  sun.    There  are  some  things  that  you  and  I  will  never  do 
at  3  a.m.  ,    even  if  the  price  of  electricity  is  very  cheap  at  that  hour.    While 
some  industries  employ  multiple  shifts  to  avoid  plant  expansion  (the  direct 
analog  of  load  management),  few  industries  use  enough  electricity  per  man 
to  provide  the  basis  for  an  attractive  trade-off  between  the  labor  cost  of  a 
shift  differential  and  a  reduced  off-peak  electrical  cost. 

On  the  other  hand,   the  daily  load  pattern  offers  an  opportunity  for  load 
shifting  because  the  time  scale  is  such  that  load  can  be  shifted  by  thermal 
storage.     In  principle,    all  water  heating,    space  heating,    air  conditioning,    re- 
frigeration,   and  other  low  temperature  process  heat  and  cooling  applications 
can  be  shifted  off-peak  with  thermal  storage.    Heat  or  cold  is  applied  to  a 
storage  tank  of  water  (or  other  appropriate  material)  during  off-peak  hours 
and  is  subsequently  extracted  from  storage  during  other  times  of  the  day. 
Such  service  can  be  supplied  without  adding  to  peak  generating  capacity  re- 
quirements. 

Load  management  is  often  characterized  as  an  attempt  to  flatten  all 
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loads.   Since  many  loads  cannot  be  flattened,    load  management  requires  de- 
velopment of  some  loads  that  are  specifically  non-flat  to  complement  those 
that  cannot  be  flattened  with  the  result  that  the  combination  is  flat. 
SHIFTING  THE  RESIDENTIAL  CUSTOMER  LOAD 

At  the  residential  level,    use  of  electricity  for  cooking,    TV,    refrigeration, 
lighting,    etc.    is  closely  tied  to  individual  life  styles.    The  extent  to  which  such 
patterns  can  be  modified  is  uncertain.     A  number  of  programs  to  investigate 
the  ability  to  modify  usage  pattern  through  innovative  rate  structures  are 
underway  with  FEA  sponsorship  and  through  the  combined  EEI/EPRI/NARUC 
study.    It  will  be  several  years  before  most  of  the  results  are  in.    The  average 
household  using  500  kilowatt-hours/month  uses  about  50%  in  the  day  and  50% 
at  night.   A  shift  of  1/5  of  the  daytime  (on-peak)  usage  to  night  (off-peak)  would 
be  a  movement  of  50  kilowatt-hours  /month.  *At  a  day/night  rate  difference  of 
2£,   the  monthly  savings  would  be  one  dollar.    How  much  inconvenience  will 
the  customer  endure  to  save  one  dollar? 

For  the  residence  with  an  electric  water  heater  consuming  about   1,000 
kilowatt-hours  per  month  there  is  an  opportunity  to  move  about  300  kilowatt- 
hours /month  to  off-peak.   At  the  2£  differential  for  off  peak  energy  this  move- 
ment would  save  about  $72  per  year.    This  should  be  more  than  enough  to 
encourage  the  user  to  invest  in  a  controlled  off-peak  hot  water  heater  with 
sufficient  storage  volume  to  minimize  the  possibility  of  running  out  of  hot  water, 
The  shifted  load  would  reduce  electricity  demand  and  associated  generating 
reserve  one  kilowatt.    If  that  kilowatt  of  displaced  demand  resulted  in  a  dis  - 
placed  investment  in  generating  and  transmission  facilities  of  about  $600, 
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there  is  room  to  reduce  the  savings  by  the  required  investment  in  special 
metering  ($50  -  $150)  and  still  avoid  annual  fixed  charges  similar  to  the 
savings  passed  on  to  the  consumer.    The  lost  revenues  would  be  recaptured 
when  a  new  load  takes  up  the  space  made  available  by  the  displacement.    The 
$600  investment  savings  per  displaced  kilowatt  is  estimated  on  the  basis  of 

serving  the  load  with  an  ideal  future  (1985)  mix  of  base  load  (at  $1000/kilo- 

/ 

watt)  and  pumped  storage  (at  $500/kilowatt)  facilities. 

In  the  residence  with  electric  heat,   the  technique  of  heat  storage  by  use 
of  a  storage  medium  such  as  a  tank  of  water  is  also  capable  of  restricting  the 
heating  load  to  off-peak  times.    The  technique  is  especially  useful  for  those 
utility  systems  which  have  winter  or  alternating  summer /winter  peaks.   As 
the  cost  of  electricity  increases,   we  would  expect  increased  use  of  heat  pumps 
to  provide  both  heating  and  air  conditioning.    The  combination  of  heat  storage 
and  off  peak  use  of  the  heat  pump  can  protect  the  utility  system  from  the  sharp 
summer  and  winter  peaks  that  could  otherwise  result  from  increased  heat 
pump  use.    The  combination  of  a  heat  pump  and  an  off  peak  rate  can  make 
electric  heat  available  at  about  the  same  cost  per  net  BTU  as  oil.     However, 
the  consumer  would  have  to  make  an  increased  investment  in  the  heating  system 
for  the  storage  to  gain  the  advantages  of  electric  heat  at  an  off-peak  rate. 
OPPORTUNITIES  FOR  COiMMERCIAL  CUSTOMERS 

In  the  commercial  sector,   the  greatest  opportunity  for  load  management 
similarly  is  associated  with  transferring  the  space  conditioning  load  off  peak 
by  heat  storage.    Some  new  commercial  buildings  already  have  heat  recovery 
and  heat  storage  systems.   As  the  price  of  electricity  increases,   and  with  a 
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price  differential  for  off-peak  usage,   these  systems  can  make  a  significant 

contribution  to  flattening  the  daily  load  profile  and  reduce  the  rate  of  peak 

load  and  capacity  growth. 

LOAD  MANAGEMENT  IN  THE  INDUSTRIAL  SECTOR 

In  the  industrial  sector,   the  price  of  electricity  is  almost  always  broken 

down  into  two  parts:  a  demand  component  based  on  the  peak  kilowatt  demand 
/ 
in  a  given  time  period  plus  an  energy  component  based  on  an  additional  charge 

for  each  kilowatt-hour  of  energy  used.     Industry  has  become  increasingly 
aware  that  their  cost  of  electricity  can  be  reduced  by  scheduling  operations 
so  as  to  prevent  any  unnecessary  simultaneous  operation  of  equipment  and 
thereby  minimize  the  kilowatt  demand.    Computer  equipment  can  automate 
load  scheduling  within  a  factory  to  achieve  this  objective.    While  these  tech- 
niques  may  limit     the  bill  for  an  individual  customer,    they  do  not  necessarily 
reduce  the  utility  load  level  unless  they  increase  the  randomness  of  the  load 
variations  of  a  large  number  of  customers  to  such  an  extent  that  the  prob- 
ability of  peak  buildup  is  reduced.    The  normal  diversity  of  a  group  of  custo- 
mers tends  to  accomplish  this,    except  when  loads  are  synchronized  by 
simultaneous  factory  starting  times,    lunch  times,    quitting  times. 

Some  industries  have  energy  intensive  operations  that  can  be  scheduled 
for  off-peak  times.    In  these  cases  a  net  load  shift  and  a  peak  reduction  is 
achieved.    Transfer  of  loads  to  off-peak  times  by  increased  operations  on 
night  shifts,    however,    is  interesting  only  to  the  most  energy-intensive 
operations,    because  the  normal  pay  differential  for  night  shift  work  usually 
exceeds  the  electricity  cost  differential  for  off-peak  service.    If  off-peak  in- 
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dustrial  service  were  1£  kilowatt-hour  lower  than  on  peak  service,   the  break- 
even may  occur  at  about  25  -  50  kilowatt-hours  per  hour  per  employee.     The 
average  industrial  usage  in  New  Jersey,   for  example,    is  about  20  kilowatt- 
hours  per  hour  per  employee. 

Some  industries,    that  are  extremely  high  users  of  electricity,    offer  an 
opportunity  for  an  interruptible  or  curtailable  service.    This   service  can  be 
useful  for  providing  capacity  reserve  margin  on  those  relatively  few  days  a 
year  when  the  margins  would  otherwise  fall  to  a  point  of  reduced  system  re- 
liability.  Again,   the  practicality  of  this  approach  requires  an  equitable  balance 
between  the  cost  of  interrupting  production  and  the  price  reduction  associated 
with  such  services.    The  opportunity  for  true  interruptible  load  is  limited.    It 
is  important  to  note  that  a  curtailable  load  which  is  available  to  infrequently 
improve  system  reliability  margin  does  not  have  the  value  of  a  load  which 
when  shifted  to  off-peak  makes  room  to  accommodate  on  a  regular  basis  a 
new  load. 
IMPLEMENTING  LOAD  MANAGEMENT  PROGRAMS 

The  implementation  of  a  load  management  program  is  multifaceted.    It 
starts  with  customer  education  to  inform  the  user  about  the  inter-relationship 
between  his  patterns  of  use,   the  investment  required  to  serve  his  needs  and 
the  cost  basis  for  determining  relative  rates.    Even  though  it  remains  to  be 
seen  whether  it  pays  to  provide  time-of-use  metering  at  the  residential  level, 
the  composite  effort  of  the  residential  customers  to  voluntarily  shift  some 
load,    e.g.    dish  washing  to  an  off-peak  period  can  have  a  meaningful  effect. 
However,    it  is  critical  that  the  customer  understand  that  his  effort  has  the 
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greatest  effect  on  future  costs  and  not  on  current  costs. 

It  should  be  noted  that  customer  education  about  the  wise  use  of  elec- 
tricity includes  conservation  as  well  as  load  shifting.    In  the  long  run  conser- 
vation is  of  value  to  load  management  to  free  capacity  to  serve  new  loads 
without  the  addition  of  new  facilities. 
THE  IMPACT  OF  RATE  STRUCTURES  ON  SHIFTING  LOAD 

The  cost  of  providing  meters  associated  with  time  of  day  prices  at  the 
residential  level,   which  may  range  from  $50  to  $150  for  a  special  meter,    re- 
quires a  significant  change  in  usage  patterns  or  load  shifting  to  justify  the 
meter  investment.    In  general,   the  metering  investment  is  questionable  for 
the  average  residential  customer,    but  is  probably  cost-effective  for  the  user 
with  water  heating  and  space  conditioning  loads  that  can  be  moved  off-peak 
with  heat  storage. 

Seasonal  variations  in  rates  are  being  introduced  to  hold  down  peak  growth 
and  also  to  provide  a  better  match  between  marginal  cost  and  price,    particu- 
larly when  customers  depart  from  the  average  seasonal  usage  pattern  of  their 
rate  class. 

For  commercial  and  industrial  customers  that  are  billed  on  the  basis 
of  demand,   the  trend  is  to  increase  the  demand  charge  preferentially  to  en- 
courage an  improvement  in  load  factor.    This  improvement  at  the  customer  level 
is  ambiguous  as  regards  benefit  to  the  utility  system  in  that  a  customer  can 
improve  his  own  load  factor  to  the  disadvantage  of  the  system  load  factor. 
As  a  result,    load  management  must  recognize  a  demand  charge  difference 
between  on-pcak  and  off-peak  times. 
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TECHNOLOGY  FOR  LOAD  MANAGEMENT 

In  addition  to  rate  structures  that  better  reflect  cost  of  service  under 
varying,    off-average  conditions,    further  progress   requires  new  technology. 
The  "new"  does  not  mean  scientific  breakthroughs.    Instead,    it  means  the 
commercial  application  of  rather  mundane  technology  not  currently  in  use 
because  the  economic  justification  did  not  previously  exist.    Multi-register 
metering,    remote  metering  and  control  of  loads  is  now  becoming  available. 
These  technologies  will  require  large  scale  application  to  be  truly  economic. 

Probably  the  one  most  useful  technology  will  be  thermal  (heat  or  cold) 
storage.    These  technologies  involve  devices  ranging  from  the  ceramic  storage 
heaters  used  in  Europe  to  the  simpler  tank  of  hot  (or  cold)  water  tied  into  a 
hydronic  or  forced  air  distribution  system.    For  example,    a  home  which  uses 
3,000  kilowatt-hours  per  month  for  space  heating  (peak  month  of  usage)  can 
be  served  with  off-peak  energy  if  the  storage  consists  of  a  tank  of  water  that 
is  about  3  feet  in  diameter  by  10  feet  long.     For  heating  only,    the  stored 
volume  can  be  heated  with  resistance  heaters.    For  heating  and  cooling  the 
stored  volume  can  be  heated  or  cooled  with  a  heat  pump.     In  both  cases,    all 
energy  input  can  be  made  off-peak.    These  systems  will  also  become  common 
when  the  economics  are  favorable. 

Thermal  storage  systems  can  be  very  helpful  in  reducing  the  investment 
demand  on  the  electric  utilities  when  the  prices  resulting  from  the  depletion 
of  our  natural  gas  and  oil  reserves  begin  to  cause  a  shift  to  electricity. 

The  installation  by  a  customer  of  off-peak  space-conditioning  equipment 
permits  a  much  more  specific  identification  of  the  investment  cost  of  providing 


273 


for  a  particular  increment  in  electric  power  requirements.    Specifically,    if  the 
customer  does  not  install  storage  equipment,    and  the  electric  utility  has  to 
provide  additional  generating  and  other  facilities  to  meet  an  increase  in  the 
customer's  load  which  could  be  avoided  by  the  customer's  installation  of 
storage  equipment,    the  utility's  additional  investment  must  be  allocated  through 
rate  structure  to  the  customer  who  made  the  investment  necessary.    This  in- 
evitably involves  complex  allocation  provisions    and  the  relationship  between 
cost  and  service  tend  to  be  obscured.    If,    however,    the  customer  makes  the 
investment  for  the  storage  equipment,    and  thereby  avoids  the  necessity  for 
the  electric  utility  to  install  additional  facilities  to  serve  his  increased  load, 
no  such  allocations  of  additional  investment  by  the  utility  is  presented.    The 
customer  knows  his  own  cost  of  providing  the  storage  facility  and  he  pays 
that  cost  and  no  part  of  it  is  allocated  to  other  customers. 
GENERAL  PUBLIC  UTILITIES'  LOAD  MANAGEMENT  EXPERIENCE 

In  support  of  this  discussion,    I  would  like  to  summarize  the  results  of 
General  Public  Utilities  experience  in  this  field.    We  have  been  actively  en- 
gaged in  load  management  for  about  three  years.    Today,   we  have  reduced 
our  peak  load  by  an  estimated   150  -  200  megawatts.      We  are  targeting  to 
bring  this  total  to  450  -  600  megawatts  by  1978.    This  total  would  be  about 
8  to  10%  of  the  expected  1978  peak.     Our  experience  has  shown  that  about 
one-third  of  this  reduction  is  deferral  to  off-peak  periods.     Some  of  the  re- 
maining reduction  is  through  redistribution  in  the  peak  period  and  a  major 
share  is  eliminated  load  or  conservation.     I  must  add  that  these  are  estimates 
based  on  detailed  knowledge  of  our  customers,    but  cannot  be  verified  by  pre- 
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cise  measurement.    To  some  extent  load  management  has  to  be  an  act  of  faith. 

Our  program  has  included  an  extensive  customer  information  effort  to 
encourage  the  residential  user  to    '  Wait  until  8  P.  M.  "  to  do  certain  electricity - 
consuming  tasks.    A  recent  system-wide  customer   survey  indicates  that  41% 
of  our  residential  customers  are  making  some  effort  to  adjust  their  usage. 

Our  Jersey  Central  Power  and  Light  subsidiary  is  engaged  in  a  joint 
program  with  the  State  of  New  Jersey  and  the  FEA  to  install  1,  000  meters 
capable  of  measuring  time-of-day  consumption  and  capable  of  remote  reading. 
GPU  has  invested  in  the  development  of  this  technology  and  sees  remote  meter 
reading  and  remote  load  control  as  a  key  future  element  of  successful  load 
management. 

Our  Pennsylvania  Electric  Company  subsidiary  has  monitored  the  time- 
of-day  usage  of  37  residential,    all  electric  customers  and  has  determined  the 
shift  in  usage  resulting  from  the  simple  addition  of  a  time-clock  control  and 
use  of  the  inherent  storage  capability  of  their  water  heaters. 

In  New  Jersey  we  have  closed  the  tariff  for  uncontrolled  water  heaters 
and  we  have  opened  up  the  controlled  water  heating  tariff  to  be  applicable  to 
home  heating  with  storage.    In  New  Jersey  and  Pennsylvania  we  have  also  im- 
plemented seasonal  summer /winter  rate  differentials.    We  have  in  place  a 
tariff  in  both  states  that  makes  no  charge  for  night  time  demand  until  such 
demand  exceeds  twice  the  daytime  demand  for  commercial  and  industrial 
customers. 

We  arc  initiating  demonstrations  of  residential  and  commercial  space 
conditioning  systems  using  heat  storage  in  all  three  subsidiaries. 
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Customer  load  management  committees  have  been  formed  to  examine 
the  detailed  usage  requirements  of  2,  500  commercial  and  industrial  customers 
to  identify  conservation  and  load  shifting  opportunities.    A  long  list  of  small- 
to-large  load  management  actions  has  been  identified  and  implemented. 
THE  OUTLOOK  FOR  LOAD  MANAGEMENT 

In  summary,    I  would  like  to  say  that  the  economics  of  electrical  supply 
and  usage  has  reached  a  point  where  more  detailed  rate  structures  and  an 
examination  of  the  cost/benefits  of  specific  loads  to  determine  the  optimum 
mode  of  service  is  in  order.    I  assure  the  committee  that  sound  economic 
principles  will  determine  the  appropriate  load  management  actions.    No  utility 
wants  to  add  more  investment  than  is  absolutely  necessary  to  provide  the 
service  the  public  requires.    As  costs  increase,    it  becomes  increasingly  im- 
portant to  equitably  distribute  them  on  the  basis  of  customer  usage.    Load 
management  will  contribute  to  that  objective  as  well  as  ensuring  that  the  public 
derives  the  maximum  benefit  from  the  investment  in  electricity  supply  systems. 
In  addition,    some  load  management  techniques  can  provide  the  customer  with 
an  individual  option  wherein  he  can  balance  his  investment  and  inconvenience 
against  his  cost  of  service. 

I  must  emphasize  that  the  geographic,    economic  and  demographic  con- 
ditions that  determine  the  characteristics  of  a  given  utility  system's  load  re- 
sult in  widely  varying  conditions.    Consequently,    there  may  be  wide  differences 
in  optimum  load  management  incentives  and  practices  between  utility  com- 
panies.   There  is  no  simple  load  management  formula  that  can  be  uniformly 
applied  to  all.    The  economics  of  each  system  must  determine  the  appropriate 


276 


load  management  approach. 

Finally,    I  commend  the  Committee  for  its  timely  inquiry  into  these 
matte-s.    The  endorsement  of  load  management  as  stated  in  HR  12461, 
Section  204,    is  reasonable  and  appropriate.    I  must,   however,    urge  that  the 
Committee  ensure  that  the  load  management  objectives  are  not  hindered  by 
the  translation  of  well  intended  legislation  into  detailed  bureaucratic  pro- 
cedures that  overlook  the  inherent  differences  in  the  various  electric  systems 
and  the  requirements  of  their  customers  and  divert  endless  manpower  into 
studies  and  filings  only  requiring  more  manpower  for  review  and  comment. 
Thank  you. 
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My  name  is  Edward  V.   Sherry.   I  am  a  consumer  advo- 
cate, an  advocate  for  the  energy  intensive  industries  and 
the  consumers  of  their  products  which  in  the  final  analysis 
includes  almost  all  of  our  citizens. 

I  am  an  engineer  whose  work  experience  lies  entirely 
in  the  production  area.   My  employer  for  the  past  17  years 
has  been  the  Cryogenic  Systems  Division  of  Air  Products 
and  Chemicals,  Inc.,  a  major  producer  of  industrial  gases 
and  cryogenic  equipment.   My  company  purchases  electric 
power  for  its  major  industrial  plants  from  19  utility  com- 
panies, and  3  public  power  agencies  in  16  of  the  50  states 
and  from  9  power  supply  agenices  in  Europe,  South  America 
and  Africa.   Our  electric  energy  requirements  are  moderate 
at  each  location  (5,000  KW  to  30,000  KW)  but  in  total  add 
to  an  energy  requirement  of  between  3  and  4  million  mega- 
watt hours  per  year. 

In  a  very  real  sense  we  could  be  considered  not  as 
consumers  of  electric  power,  but  as  an  industry  which  con- 
verts electrical  energy  into  another  basic  commodity,  the 
industrial  gases,  oxygen  and  nitrogen,  which  are  produced 
and  delivered  in  both  gaseous  and  liquid  form.   Our  product 
in  its  liquid  state  is  delivered  at  temperatures  as  low 
as  minus  310  degrees  Farenheit.   Our  only  raw  material  for 
this  process  is  electric  energy.   The  air  which  we  separate 
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into  its  pure  components  is  a  God  given  good.   To  the  econo- 
mist, however,  it  is  not  an  economic  good  or  raw  material 
since  it  is  in  abundant  supply  and  is  without  price. 

For  each  dollar  of  sales  of  our  division,  approximately 
25  percent  is  paid  to  a  supplier  of  electric  energy.   This, 
despite  the  fact  that  in  addition  to  industrial  gases,  we 
also  sell  cryogenic  equipment  and  process  plants,  the  manu- 
facture of  which  is  labor  rather  than  energy  intensive. 
In  our  industrial  gas  production  plants  over  40%  of  the 
total  cost  of  production  is  for  purchased  electrical  power. 
Because  of  these  facts  all  of  our  engineering  and  produc- 
tion personnel  are  of  necessity  energy  conservation  experts. 
We  would  not  long  have  remained  in  the  business  of  producing 
this  highly  competitive  commodity  were  this  not  so. 

We  have  been  early  leaders  in  load  management  and  con- 
cede to  no  one  a  greater  expertise  in  the  use  of  curtailable 
power  as  a  load  management  technique.   As  is  the  case  for 
most  industrial  plants,  part  of  our  production  requires 
an  absolutely  continuous  supply  of  electric  power  to  our 
process  equipment  and  motors  since  this  product  is  consumed 
almost  instantaneously  by  pipeline  supplied  chemical  plants, 
steel  mills,  electronic  plants  and  other  basic  industries. 
A  part  of  our  production,  however,  is  used  for  ultra  low 
temperature  refrigeration  equipment  which  converts  gaseous 
oxygen  and  nitrogen  into  a  form  which  is  somewhat  more 
storeable  and  much  more  readily  transportable.   This  part 
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of  our  production  is  most  economically  supplied  on  a  curtail- 
able  rate  schedule  whereby  we  shut  down  this  equipment  during 
annual  or  semiannual  peaks  or  at  times  when  there  is  a  shortage 
of  spinning  reserve. 

We  have  been  promoting  load  management  via  curtailable 
power  ever  since  our  first  major  merchant  plant  (6.3  MW) 
producing  liquid  oxygen  and  liquid  nitrogen  started  up  in 
1960.   There  are  many  other  industries  which  can  and  have 
utilized  this  capital  conserving  technique. 

So  as  not  to  take  the  time  of  this  committee  with  a 
description  of  its  details  and  to  provide  evidence  of  the 
fact  that  we  strive  to  share  our  experience  in  load  management, 
I  have  attached  to  my  testimony  an  abstract  of  my  1970  paper 
entitled  " Interruptible  Power."   (Attachment  I)   It  was 
distributed  as  a  pamphlet  to  all  of  the  electric  regulatory 
members  of  NARUC  by  Paul  Rodgers,  their  General  Counsel, 
in  1971.   Attachment  II  is  an  article  on  curtailable  power 
published  in  the  October  1,  1975  issue  of  Electric  World, 
which  lists  23  U.S.  utility  suppliers  offering  such  services. 
This  article  lists  industries  which  have  subjected  themselves 
to  curtailment  of  their  power  supply  in  order  to  utilize 
this  load  management  technique  as  a  means  of  reducing  their 
costs,  keeping  their  products  competitive  and  fulfilling 
their  task  of  maintaining  supply  of  their  products  at  the 
lowest  practical  costs.   We  estimate  that  these  industries 
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utilize  over  140  billion  KWH  or  approximately  10  percent 
of  the  total  United  States  electric  energy  consumption. 
Given  the  proper  incentives  and  conditions,  the  potential 
for  load  management  by  this  technique  is  obvious.   As  I 
stated  at  the  9th  World  Energy  Conference  in  Detroit  in 
September,  1974,  the  use  of  this  load  management  technique 
for  these  many  years  demonstrates  a  long  standing  concern 
for  conservation  by  certain  utilities  and  industries. 
(Attachment  III) 

What  is  the  driving  force  which  long  ago  developed 
this  beneficial  load  factor  and  capacity  factor  improvement 
technique?   The  answer  is  --  competition.   Competition  between 
the  consuming  industries,  competition  between  suppliers 
of  different  forms  of  energy,  competition  between  electric 
suppliers  in  different  geographical  areas  and  competition 
between  states  and  communities  for  industries  which  provide 
employment,  taxes,  lower  overall  energy  costs  and  other 
benefits.   Competition  in  one  form  or  another  is  the  major 
driving  force  for  innovation.   More  significantly,  it  is 
also  the  most  important  restraint  on  error.   It  is  the  way 
of  nature. 

The  electric  utility  industry  in  the  United  States 
is  by  far  the  most  efficient  in  the  world.   It  has  always 
been  and  should  continue  to  be  a  source  of  national  pride 
and  international  envy.   If  any  new  federal  legislation 
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or  regulation  were  required  to  guide  this  industry  it  should 
have  as  its  major  purpose  the  maintenance  of  this  leadership 
by  the  promotion  of  competition  and  local,  decentralized 
decision  making. 

For  the  most  part,  our  review  of  HR  12461  the  "Electric 
Utility  Rate  Reform  and  Regulatory  Improvement  Act,"  leads 
us  to  believe  that  its  enactment  into  law  would  be  counter- 
productive to  these  goals,  to  load  management  objectives 
and  to  some  of  its  own  stated  purposes. 


THE  TIE  BETWEEN  SUBSISTENCE  RATES  AND  RATES  FOR  LOW  COST 
SERVICE  DISCOURAGES  LOW  COST  LOAD  MANAGEMENT  SERVICE 


The  proposed  legislation  would,  in  several  ways, 
discourage  utilities  from  offering  truly  off-peak  services 
such  as  curtailable  power.   Section  203(a) (A)  (page  11) 
would  tie  the  price  per  kilowatthour  for  a  "subsistence" 
quantity  of  electric  energy  to  the  lowest  charge  per  kilo- 
watthour of  energy  sold  by  a  supplier.   This  lowest  charge 
per  kilowatthour  is  likely  to  be  to  a  high  load  factor  in- 
dustrial plant,  purposely  located  so  that  it  can  be  served 
at  minimum  transmission  cost  with  minimum  losses,  taking 
energy  at  high  voltage  in  order  to  avoid  transformation 
losses  and  investment,  potentially  on  a  curtailable  schedule 
whereby  part  of  the  plant  is  shut  down  or  run  at  reduced 
demand  during  the  utility's  seasonal  peak  periods;  in  short, 
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the  lowest  cost  customer.    Any  change  in  the  rate  charged 
this  customer  would  automatically  trigger  a  change  in  the 
rate  for  the  so-called  "subsistence  quantity."   Quite  obvi- 
ously a  utility  which  does  not  currently  provide  low  cost 
curtailable  service  would,  under  these  circumstances,  be 
reluctant  to  establish  such  service  and  for  those  utilities 
which  already  provide  such  service  the  leverage  effect  of 
an  increase  in  price  for  curtailable  service  would  be  a 
major  consideration  in  any  rate  deliberation,  introducing 
a  matter  totally  extraneous  to  the  cost-price  relationship 
of  this  customer  and  his  supplier. 

COST-OF-SERVICE  CANNOT  BE  DETERMINED  FOR  BY-PRODUCTS 

Section  203(a)(1)  (page  10)  provides  that  rates  should 
be  set  to  reflect,  to  the  maximum  extent  practicable,  the 
cost  of  providing  service.   The  fact  that  curtailable  and 
other  types  of  truly  off-peak  service  are  by-products  of 
firm  service  has  been  well  established  in  the  literature. 
I  call  the  Committee's  attention  to  one  article  within  this 
text  rather  than  footnoting  it  since  its  title  and  date 
carries  much  of  the  message.  "Veal,  Hide  and  By-Products 

-  A  Dissertation  on  the  Fertile  Subject  of  Cost  Allocation 

-  Many  Men  Propose  Many  Methods  and  Common  Sense  is  Needed 
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as  a  Modifier."   (By  Charles  S.  Reed,  Electrical  World, 

17 

Volume  90,  Number  9,  August  27,  1927.) 

The  most  recent  treatise  on  this  subject  is  Professor 
Walter  A.  Morton's  article  in  a  current  Public  Utilities 
Fortnightly.   Professor  Morton  states  at  page  29,  column 
(a)  "Many  products  are  produced  jointly  and  their  costs 
are  therefore  not  merely  unknown  but  unknowable.   This  is 

true  of  casinghead  oil  and  gas,  the  various  cuts  of  beef, 

2/ 
pork  and  lamb,  and  other  food  products."    Further  down  in 

the  same  column  Professor  Morton  discusses  the  pricing  of 

off-season  hotel  rooms,  a  favorite  analogy  used  by  Dr.  Nissel 

in  discussing  peak  shaving  type  curtailable  power  service. 

For  the  convenience  of  the  Committee,  I  have  attached  the 

full  text  of  Dr.  Morton's  article  since  it  is  timely  and 

relevant  to  various  features  of  HR  12461.   (Attachment  IV) 


1/   See  also:  Hans  E.  Nissel,  "New  Capacity  Credit  Method 

Provides  for  Allocation  of  Costs  in  Gas  Systems,"  Amer  ican 
Gas  Journal,  15  October  1953. 

Hans  E.  Nissel,  "Supply  and  Prime  Cost  of  Energy," 
Electrical  Service,  Zurich  No.  2/3,  1936/39,  page  51. 

2/        Walter  A.  Morton,  "  Long  Run  Incremental  Costs  and  the 
Pricing  of  Electricity.   Part  I,"  Public  Utilities 
Fortnightly,  Volume  97,  Number  6,  11  March  1976,  pages 
34  through  39. 

Walter  A.  Morton,  "Long  Run  Incremental  Costs  and  the 

Pricing  of  Electricity.  Part  II,"  Publ ic  Utilities 

Fortnightly,  Volume  97,  Number  7,  25  March  1976,  pages 
25  through  30. 
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Since  there  would  be  no  benefit  or  loss  to  a  utility 
or  to  its  customers  to  sell  at  cost,  a  service  which  has 
not  capital  or  return,  the  privisions  of  section  203(a)(1) 
would  discourage  utilities  from  offering  such  service,  or 
at  the  least  give  them  an  additional  rationale  for  refusing. 


MARGINAL  COST  AS  DEFINED  AT  SECTION  201  (1)  BEARS  NO 
REASONAL  RELATION  TO  THE  MARGINAL  COST  MICRO-ECONOMIC  THEORY 


The  definition  of  marginal  cost  found  at  Section  201(1) 
(Page  8)  and  later  referred  to  as  the  basis  for  cost-of- 
service  determinations  [Section  205(a)  (page  19)]  bears 
only  a  cosmetic  relationship  to  the  term  "marginal  cost" 
as  used  in  the  texts  of  economic  theory.   The  use  of  this 
term  is  misleading  since  it  tends  to  convey  a  relationship 
to  theoretical  optimal  allocation  of  resources. 

The  definitional  description  comes  very  close  to  fitting 
the  old  familiar  utility  cost  allocation  terms  of  "reproduc- 
tion cost"  or  "fair  value."   Since  most  utilities  prefer 
these  methods  of  determining  rates,  it  will  be  interesting 
to  see  their  comments  on  Section  201.   (The  Glossary  of 
Electric  Utility  Terms  prepared  by  the  Statistical  Committee 
of  the  Edison  Electric  Institute  (Publication  No.  70-40) 
defines  'Reproduction  Cost'  at  page  70,  as  "Estimated  cost 
to  reproduce,  at  prevailing  prices,  an  item  of  property 
currently  owned.   See  'Rate  Base.'")   This  particular  point 
was  discussed  quite  extensively  by  Dr.  William  H.  Melody 
in  the  recent  New  York  and  California  generic  rate  cases. 
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Again,  the  title  of  an  article  conveys  so  much  of  the 
message  that  it  belongs  in  the  text  rather  than  as  a  footnote 

"The  Marginal  Utility  of  Marginal  Analysis  in  Public 

Policy  Formulation"  (by  Professor  William  H.  Melody  -  Journal 
of  Economic  Issues  Volume  VIII,  No.  2,  June,  1974  pp.  287 
-  300).   This  article  bears  so  closely  on  the  subject  I 
have  included  a  copy  as  Attachment  V  for  the  convenience 
of  the  Committee.   The  previously  cited  article  by  Professor 
Morton  also  deals  with  this  subject. 

HR  12461,  in  its  own  text,  denies  the  existence  in 
the  real  world  of  one  of  the  basic  tenets  that  underlies 
the  textbook  development  of  the  theory  of  optimum  alloca- 
tion of  resources,  that  is  the  existence  of  a  reasonably 
satisfactory  distribution  of  income  among  the  potential 

y 

buyers.    The  proposal  for  setting  rates  for  a  "subsistence 
quantity"  of  electric  energy  without  regard  to  cost  is 
presumably  based  on  the  belief  that  certain  groups  in  our 
society  have  insufficient  income  to  participate  properly 
in  the  market. 

It  is  indicative  of  the  swings  that  can  occur  when  an 
essentially  technical  subject  such  as  electric  costing  and 
pricing  becomes  a  political  subject,  that  we  are  .here  presented 


3/    Ralph  Turvey,  Optimal  Pricing  and  Investment  in 

Electricity  Supply  (London,  George  Allen  and  Unwin 
Ltd. ,  1968) ,  p.  86. 
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with  a  proposed  law  that  would  mandate  a  "marginal"  cost 
approach  when  only  a  few  years  back,  an  agency  of  the  Federal 
Government,  the  Price  Commission,  was  mandating  that  no 
electrical  rate  increase  was  legal  if  its  justification 
included  any  anticipation  of  future  inflation.   (38  F.R. 
1479,  Jan.  12,  1973).   In  a  way,  the  proposed  bill  would 
embed  and  institutionalize  all  of  the  inflation  that  has 
occurred  to  date,  at  least  for  certain  rate  payers. 

INCOME  REDISTRIBUTION  IS  NOT  A  JOB  FOR  UTILITIES 

It  has  been  amply  demonstrated  that  there  is  a  very 
low  correlation  between  electricity  use  and  income  level 
in  the  United  States.    The  subject  has  also  been  approached 
in  other  countries. 

At  a  recent  panel  on  electric  rates  (Region  II  Energy 
Conservation  Training  Institute,  The  Conservation  Foundation, 
New  York,  New  York,  11  March  1976)  a  speaker  noted  that  in 
one  district  in  New  York  City  there  was  a  greater  percentage 
of  the  non  needy  who  would  benefit  from  a  250  KWH  per  month 
lifeline  rate  than  the  percentage  of  poor  who  would  be 
affected  in  a  district  in  Harlem.   A  recent  publication 


4/   See,  e.g.,  "A  Quantitive  Analysis  of  the  Consumption 
of  Gas  and  Electricity  by  Low  Income  Consumers  in  the 
Pacific  Gas  and  Electric  Company's  Service  Area,"  Pacific 
Gas  and  Electric  Company,  September,  1974. 
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of  the  Commercial  Department  of  The  Electricity  Council 

of  England  and  Wales  entitled  Electricity  Tariffs  in  the 

United  Kingdom  stated  at  page  12: 

"Furthermore  it  is  not  correct  to  assume 
that  all  small  users  of  electricity  are  poor 
and  that  all  large  users  are  wealthy.   In  any 
case,  the  electricity  industry  is  not  in  a 
position  to  identify  which  consumers  need 
assistance  and  believes  the  Governments  can 
do  this  more  cheaply  and  more  efficiently 
through  the  machinery  for  pensions  and  social 
benefits . " 

Further  on  the  same  page, 

"They  [inverted  tariffs]  would  provide  an 
artifical  incentive  to  multiple  fuel  use,  which 
can  waste  resources,  and  could  encourage  sub- 
tenancies, and  even  people  associated  with  the 
same  household,  to  apply  to  the  Boards  for  a 
separate  meter  and  a  separate  supply." 

The  use  of  multiple  fuels  is  already  occurring  in  Puerto 

Rico,  where  a  form  of  "lifeline"  rate  is  provided  by  the 

5/ 
Commonwealth  Electricity  Authority. 

Another  serious  problem  that  results  from  mandating 
rates  on  a  national  basis  is  the  tremendous  differences 
in  electricity  use  and  price  in  different  parts  of  the 
country  as  well  as  the  differences  in  the  percentage  quan- 
tity of  total  energy  falling  into  the  "subsistence"  category 
for  different  utilities.   One  need  only  look  at  the  differ- 
ence between  Gulf  Power  Company  in  the  Florida  panhandle 


5/   Discussion  at  Region  II  Energy  Conservation  Training 
Institute,  The  Conservation  Foundation,  New  York, 
11  March  1976. 
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and  Florida  Power  and  Light  Company  in  the  Miami  area  or 
the  major  utilities  in  West  Virginia  to  see  that  such  a 
mandate  would  create  problems  due  to  differences  even  within 
a  state. 

Potentially  irreparable  damage  might  be  done  to  our 
regulatory  institutions  and  to  our  electricity  supply  in- 
dustry if  we  lessen  their  responsibility  for  maintaining 
an  adequate  supply  of  electric  power  at  minimum  cost  by 
making  them  social  welfare  agents.   Surely  there  must  be 
a  better  way  to  aid  the  poor,  elderly  and  disadvantaged. 


SECTIONS  208  AND  209  GRANT  A  LICENSE  TO  LITIGATION 
WHICH  WILL  EXASPERATE  REGULATORY  LAG 


The  regulatory  commissions  have  a  responsibility  to 
perform  their  duties  expeditiously  and  in  a  manner  which 
does  not  throw  the  burden  onto  the  judicial  branches  of 
state  and  Federal  government.   Sections  208  and  209  create 
a  license  to  litigation  which  would  surely  occur  because 
of  the  looseness  of  definition  in  earlier  sections.   Such 
an  increase  in  uncertainty  would  have  a  detrimental  effect 
on  the  future  cost  and  reliability  of  electricity  supply. 

PROPER  APPLICATION  OF  THE  PROVISIONS  OF  HR  12461  COULD 
LOWEP  INDUSTRIAL  RATES  AND  CAUSE  DRAMATIC  INCREASES  IN 
SMALL  BUILDING  AIR  CONDITIONING  RATES 

High  load  factor  industrial  customers  with  around-the- 
clock  operations  use  a  much  higher  percentage  of  their  energy 
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on  off-peak  hours  than  is  the  case  with  residential  and 
commercial  customers.   A  truly  accurate  cost  allocation 
method  would  determine  the  average  variable  cost  for  each 
of  the  8,760  hours  of  the  year  and  allocate  variable  costs 
on  that  basis,  taking  into  account  the  lower  energy  cost 
of  base  load  units  at  night  and  the  lower  losses  to  serve 
at  high  voltage.   Existing  general  practice  is  to  use  one 
or  a  few  broad  average  energy  rates  which  shift  part  of 
the  cost  burden  away  from  the  low  load  factor,  mostly 
residential,  users  to  the  high  load  factor  users. 

In  the  allocation  of  joint  costs,  such  as  generating 
and  transmission  plants,  again  the  traditional  methods  of 
cost  allocation  discriminate  against  the  large  industrial 
user.   No  matter  what  "cost"  is  being  allocated,  "marginal 
cost,"  "LRIC,"  "average  cost,"  "replacement  cost"  or  what- 
ever, some  arbitrary  allocations  must  be  used  to  make  juris- 
dictional splits  and  to  distribute  costs  between  customer 
classes.   No  legislation  can  change  this  fact  of  nature. 
High  load  factor  industrial  customers  would  benefit  from 
any  cost  allocation  method  that  gave  increased  emphasis 
to  cost-incur rence  attributable  to  daily  and  seasonal  time 
of  use. 

DECLINING  BLOCK  RATES  REFLECT  COST-INCURRENCE 


For  those  customers  whose  service  does  not  economically 
justify  a  recording  demand  nuter,  declining  block  rates  are 
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cost  justified.   This  is  the  conclusion  of  generations  of 
cost  engineers  who  have  studied  the  subject.   Almost  any 
of  the  1927  issues  of  Electrical  World  lead  you  into  the 
debate  between  Professsor  Arthur  Ford,  H.  W.  Hills  of  the 
Philadelphia  Electric  Company,  W.  J.  Greene  of  Iowa  Railway 
and  Light  Company  and  others.   At  the  same  time,  similar 
pioneering  work  was  being  performed  in  other  countries  by 
such  persons  as  Dr.  Hans  E.  Nissel,  who  we  are  fortunate 
to  have  currently  participating  in  the  national  debate  on 
electric  rates  as  a  U.S.  citizen. 

Constantine  Bary  summarized  his  and  others'  research 
in  a  classic  text  entitled  "Operational  Economics  of  Electric 

y 

Utilities".    Mr.  Bary  told  me  that  a  large  part  of  the 
load  research  which  became  the  basis  for  his  often  cited 
"Bary  Curves"  was  performed  during  the  depression,  not  so 
much  as  a  make-work  job,  but  because  it  was  difficult  to 
provide  an  advance  cost-benefit  analysis  for  such  pioneering 
basic  research.   Let's  hope  that  we  don't  obtain  future 
load  studies  with  the  same  justification.   Mr.  Bary's  entire 
text  is  important,  £>ut  Chapter  9  is  a  summary  explanation 
of  cost-of-service  rates.   It  is  often  stated  that  the  de- 
clining block  structure  results  from  collection  of  the  non- 
variable  customer  cost  and  the  allocation  of  the  capital 
costs  of  distribution  and  transmission  equipment  to  energy 


6/    C.  W.  Bary,  Operational  Economics  of  Electric  Utilities, 
Columbia  University  Press,  New  York,  1963 . 
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charges  since  there  is  no  demand  meter  for  many  services. 
Mr.  Bary  points  out  other  factors  which  are  important  in 
consideration  of  the  peak  generating  investment,  such  as 
the  relationship  between  load  size  and  load  factor  and  the 
probable  portion  of  the  load  on  the  system  peak.   Pages  106 
and  107  of  Mr.  Bary's  text  are  particularly  informative. 
Mr.  Bary  concedes  that  at  the  low  end  of  a  typical  declin- 
ing block  rate  (small  usage)  the  revenue  curve  is  less  than 
or  at  least  in  the  lower  range  of  uncertainty  of  the  cost 
curve.   This  deficit  is  partly  made  up  in  the  mid  range. 
The  high  range  (large  usage)  is  priced  high  enough  to 
recover  the  deficits  of  customers  with  small  use  and  to 
recover  the  cost  to  serve  it,  with  the  proper  consideration 
for  diversity.   Mr.  Bary  concedes  that  some  consideration 
is  given  to  inducement  of  use.   This  effect  is  small  and 
is  not  a  result  of  the  declining  block  structure  itself, 
which  generally  tracks  cost  and  is  therefore  non-promotional 
Mr.  Bary's  text  was  printed  in  1963.   Today  fuel  adjustment 
charges  are  so  high  on  almost  all  rates  that  the  rate  struc- 
tures are  essentially  flattened.   Thus,  the  debate  about 
declining  blocks  is  relatively  academic.   An  excellent  refer- 
ence to  the  current  state  of  the  art  is  the  1974  Report 
of  the  General  Counsel  on  Economics  of  NARUC  presented  by 
J.  Edward  Smith,  Jr.,  at  the  eighty-sixth  annual  convention 
of  NARUC,  November,  1974. 
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EVIDENTIARY  (ADVERSARY)  PROCEEDINGS  BREED  DIVISIVENESS 
AND  DISCONTENT 


In  a  democracy  every  sector  should  be  heard  from  and 
all  facets  of  each  subject  examined  in  order  that  an  accept- 
able consensus  be  reached.   There  are  limits,  however,  to 
the  value  of  straight  evidentiary  proceedings.   When  each 
group  is  forced  by  procedure  to  hire  professional  gladiators 
to  provide  legal  advocacy  of  their  position,  there  is  little 
room  left  for  the  democratic  processes  of  compromise  and 
negotiation.   A  particularly  apt  review  of  this  subject 

is  found  around  page  221  in  "Citizen  Groups  and  the  Nuclear 

7/ 
Power  Controversy."    Not  only  does  this  book  review  the 

question  of  adversary  (evidentiary)  hearings  but  it  reminds 

us  of  the  strength  of  citizen  intervenor  groups.   Any  daily 

newspaper  will  demonstrate  that  these  groups  are  alive, 

active  and  effective.   We  do  not  believe  that  they  need 

additional  support  from  the  Federal  government  nor  that 

further  divisiveness  need  be  institutionalized  as  called 

for  by  Sections  207(a)  (page  25)  and  Section  308  (page  40). 

The  March  2,  1972,  issue  of  Public  Utilities  Fortnightly 

carried  an  article  over  the  signature  of  its  editor  Francis  X. 

Welch  entitled  "Are  Lawyers  Wrecking  Regulation."   The  Article 


7/    Steven  Ebbin  and  Raphael  Kasper,  Citizen  Groups  and 
the  Nuclear  Power  Controversy  (The  MIT  Press,  1974) 
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reviews  a  Michigan  Law  Review  article  (Vol.  70,  November 
1971,  p.  195  -  220)  by  Law  Professor  Charles  Donahue,  Jr. 
Professor  Donahue  in  1971,  apparently  desired  to  turn  the 
field  over  to  economists.   Perhaps  we  can  look  forward  to 
a  future  article  entitled,  "Are  Economists  Wrecking  Regulation: 

THE  EFFECT  OF  CENTRAL  GOVERNMENT  ON  UTILITY  RATE  REGULATION 
IS  CONTRARY  TO  THE  GOALS  USED  TO  JUSTIFY  CENTRALIZATION, 
EXAMPLE  -  FRANCE  AND  ENGLAND 

The  net  thrust  of  HR  12461  is  to  further  centralize 
the  control  of  electric  utilities  in  the  Federal  Government. 
An  old  lesson  needs  to  be  relearned.   An  Old  Testament  pro- 
verb says  "Where  there  is  no  guidance,  a  people  falls;  but 
in  an  abundance  of  counselors  there  is  safety."   (Proverbs 
11:14)   In  England  and  France,  the  central  government  uses 
its  control  over  the  electricity  supply  industry  to  influence 
the  major  social,  economic  and  political  goals  of  the  party 
in  power.   Neither  central  government  allows  actual  rates 
to  be  set  according  to  the  theories  of  the  professional 
economists  (who  are  probably  greatly  relieved). 

The  French  tariffs,  although  at  one  time  correlated 
to  each  other  and  to  geographic  regions  by  a  marginal  cost 
analysis  at  the  time  the  various  private  utilities  were 
nationalized,  are  no  longer  related  to  cost.   Electricite 
de  France  operates  at  a  loss  as  a  matter  of  governmental 
policy  and  the  rate  structure  operates  without  a  fuel 
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adjustment  clause.   A  French  economist  put  the  matter 
succinctly  into  focust  with  the  following  statement  which 
follows  a  description  of  the  proposed  rate  structures  as 
a  "beautiful  theoretical  construction."   Professor  Berthomieu 

said  "The  public  authorities  act  in  an  authoritive  quasi- 

1/ 

exogenous  manner." 

The  situation  in  Great  Britian  is  highlighted  in  two 
articles  from  the  London  Financial  Times  dated  July  5,  1974, 
and  July  29,  1974.   (Attachment  VI)   These  indicate  the 
size  of  the  deficit  and  the  political  problems  that  resulted 
from  the  loss  of  the  percentage  differential  between  storage 
heater  and  day  rates  arising  from  the  fuel  adjustment  factor. 
At  the  current  time  (1976)  the  British  government  is  revers- 
ing its  policy  of  1974  of  granting  a  lower  field  adjustment 
for  night  rates.   Our  electrical  consumption  is  approximately 
8  times  greater  than  that  of  England  and  Wales,  hence  the 
problems  that  could  result  from  increased  central  control 
in  the  U.S.  would  be  enormous. 


8/   Claude  Berthomieu,  "General  Description  of  the  Influence 
of  Price  on  Demand:   Theory  and  Practice  of  Electricity 
Pricing  in  France,"  Energy  Systems  Forecasting  Planning 
and  Pricing  Proceedings  or  the  French-American  Conferenci 
University  of  Wisconsin-Madison,  C.  J.  Cichetti  and  W.  K~ 
Foel,  editors,  p.  281 . 
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METERS  DO  NOT  PRODUCE  GOODS 

2/ 
A  review  of  the  history  of  the  electric  industry  clearly 

indicates  an  evolution  of  rate  theory  and  practice  as  new 

meters  and  computers  become  economically  viable.   We  detect 

no  force  at  work  which  would  stop  this  evolution  and  with 

the  rapidly  decreasing  prices  of  electronic  calculators 

and  watches,  the  trend  is  probably  accelerating.   It  would 

be  a  mistake  to  legislatively  try  to  change  this  trend. 

In  an  article  in  the  previously  cited  University  of  Wisconsin 

£/ 

Symposium,   J.  G.  Boggis  of  the  Electricity  Council  of  London 

10/ 
stated: 

"The  findings  of  the  experiment  [Load 
and  Market  Research  Report  No.  121,  Domestic 
Tariffs  Experiment,"  Electricity  Council, 
London  1970  -  Report  of  1966-1967  to  1971-1972 
Pricing  Experiment]  were  that  in  each  case  the 
costs  [meters]  exceeded  the  benefits." 

Of  course,  in  the  absence  of  the  meters,  on  small  users, 

some  propose  penalty  type  peak  load  rates  to  large  users 

whose  timing  of  demand  is  already  known,  as  recently  stated 

by  Francis  X.  Welch, 

"You  just  can't  push  thousands  of  little 
people  around  as  easily  as  you  can  push  dozens 
of  big  people  around. "11/ 


9/   A  particularly  readable  example  is  Forrest  McDonald,  Insul  1 
(Univerity  of  Chicago  Press,  1962).   See  the  1917-1921 
period  and  particularly,  pp.  201-202,  for  a  description 
of  problems  similar  to  the  recent  past. 

10/   Cicchetti,  op.  cit.,  p.  3P0. 

11/   F.  X.  Welch,  Introduction  delivered  at  the  1976  Symposium 

on  Rate  Design  Problems  of  Regulated  Industries,  University 
of  Missouri  -  Columbia,  22  -25  February  1976. 
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If  all  the  meters  existed  were  cost  justified,  and 
rates  were  set  rationally,  residential  rates  might  in  some 
cases  be  justified  at  politically  impractical  levels  with 
revenue  requirements  balanced  by  lower  rates  to  off-peak 
and  high  load  factor  industrial  users. 

The  industrial  customers  do  not  want  the  utility  industry 
to  invest  capital  in  meters  that  essentially  produce  nothing 
of  value  other  than  data  and  so-called  "price  signals"  unless 
there  is  a  clear  indication  that  the  investment  will  pay 
out . 

AN  INFORMED  PUBLIC  IS  ESSENTIAL 

At  the  University  of  Missouri  Symposium  of  February, 
1976,  previously  cited,  Mr.  Welch  spoke  eloquently  of  the 
need  to  educate  the  public;  among  other  comments  he  asked 
why  the  airlines  do  a  better  job  of  explaining  what  is  happen- 
ing to  their  regular  [reserved]  customers,  as  well  as  to 
their  irregular  [stand-by,  leisure  class]  customers  as  a 
result  of  special  fares.   A  massive  public  relations  job 
is  called  for  to  explain  regulation,  government  involvement, 
and  the  electric  utilities  industry  to  the  public. 


299 


Attachment  I 


DISCUSSION  OF  INTERRUPTIBLE  POWER 

M.  H.  Halstead  and  E.  V.  Sherry 
Air  Products  and  Chemicals,  Inc. 
Allentown,  Pennsylvania 
October  22,  1970 


DEFINITION 

Interruptible  electric  service  is  provided  by  using  production 
and  transmission  plant  constructed  for  firm  customers  if  and 
when  the  capacity  of  such  plant  is  not  required  for  firm 
service.   Interruptible  service  is  therefore  a  by-product 
of  firm  service  and  can  be  provided  without,  all  but  insigni- 
ficant, investment  by  the  utility. 


PREFACE 

At  least  for  the  near  future,  industry  in  certain  parts  of  the 
country  is  going  to  have  to  learn  to  live  with  the  probability 
of  occasional  periods  of  power  curtailment,  or  power  rationing 
if  you  will.   Witness  the  events  of  last  September (  ' in  the 
P.J.M.  interconnection  and  the  increasing  frequency  of  voltage 
reductions  in  parts  of  the  country.   It  does  no  one  any  good 
to  ignore  these  events  and  hope  they  will  go  away;  they  will 
be  with  us  for  some  time. 

Curtailments  handled  in  a  relatively  unplanned  manner  based 
on  the  spur  of  the  moment  good  will  of  industry  were  not  too 
unsatisfactory  for  the  initial  unforeseen  problem  but  are  not 
satisfactory,  or  acceptable  to  industry  as  a  way  of  life. 

For  most  industrial  production,  the  curtailment  of  electric 
power  is  an  economic  disaster. 

The  seasonal  shortages  of  power  owe  their  timing  of  occurrence 
to  uses  which  do  not  lend  themselves  to  storage,  such  as  air 
conditioning  and  almost  every  other  domestic  and  commercial 
use  of  power.   Industrial  products  for  which  electric  power 
is  essential  but  is  only  a  very  small  factor  of  production 
are  not  a  viable  means  for  curtailing  the  use  of  power,  since 
reducing  the  availability  of  power  idles  all  the  other,  more 
valuable  productive  equipment  and  manpower  and  is  therefore 
very  inflationary. 

If  power  cannot  be  stored  for  use  in  peak  periods,  certain 
industrial  products  which  have  very  high  electric  energy 
content  are  storable  and  the  net  effect  of  co-operative 
arrangement  between  these  producers  and  the  utility  supplier 

(1)  September,  1970 


- 


300 


is  the  same  as  storage  of  electricity.   Such  arrangements 
exist  for  certain  very  power  intensive  industries,  where, 
because  of  joint  cost  savings,  the  industries  and  the  supply- 
ing utilities  have  for  many  years  agreed  to  a  co-operative 
method  of  reducing  the  industrial  use  of  power  during  peak 
periods  and  emergencies.   A  review  of  the  procedures  used 
in  these  instances  should  be  very  valuable  in  planning  the 
most  economical  method  of  curtailing  a  broader  range  of 
industries  if  this  is  necessary. 

First  it  is  well  to  review  why  such  arrangements,  which  are 
generally  called  interruptible  or  curtailable  power  schedules, 
are  made  in  the  first  place.   Most  power  consumers  are  unaware 
of  the  relatively  enormous  cost  to  generate  power  for  use  only 
during  the  few  highest  demand  hours  of  the  year. 

In  the  normal  summer  peaking  utility  grids  in  the  east  and 
southwest,  there  is  a  period  of  about  200  hours  per  year  during 
which  the  customers1  requirements  for  electricity  are  sharply 
higher  than  at  any  other  time.   the  cost  to  produce  this  power 
is  extremely  high  since  the  generating  equipment  that  must  be 
made  available  will  necesarily  be  idle  for  the  remainder  of  the 
year.   Utilities  normally  purchase  peaking  units  for  this  ser- 
vice.  These  units  have  an  annual  owenrship  cost  of  $18  per 
kilowatt  per  year  and  inefficiently  consume  an  expensive  fuel 
such  that  the  cost  of  electricity  is  about  10  cents  per  kilo- 
watt hour.   If  the  utilities  charged  this  cost  directly, 
rather  than  averaging  it  in  with  lower  costs  during  low  demand 
periods,  a  number  of  industrial  users  would  find  it  to  be  an 
out  of  pocket  loss  to  operate  during  the  utilities'  peak  periods 
for  example,  liquid  oxygen  requies  800  kilowatt  hours  of  power 
for  one  ton  of  production.   At  a  power  cost  of  $0.10  per  kilo- 
watt hour,  this  would  be  $809per  ton,  which  is  more  than  double 
the  normal  delivered  price;*  '  chlorine  requires  3,000  kilo- 
watt hours  per  ton  and  the  power  cost  would  be  $300  per  ton! 

The  industrial  plant  cannot  command  prices  for  its  product 
commensurate  with  these  costs  since  the  use  of  its  product  is 
not  time  related;  it  is  not  immediately  consumed  during  the 
instant  of  production;  it  is  storable.   Therefore,  when  all 
the  facts  are  known,  industrial  plants  would  find  it  more 
economical  to  install  added  production  and  storage  equipment 
to  permit  them  to  curtail  during  the  utilities'  annual  or 
semi-annual  high  cost  hours.   This  is  true  for  any  industry 
for  which  power  is  a  major  cost  factor  and  which  is  techno- 
logically able  to  reduce  or  eliminate  and  restore  power  use 
without  extensive  quality  or  other  production  problems.   All 
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electrochemical,  most  cryogenic  plants,  steel  finishing  mills, 
coal  crushing  operations,  some  paper  mills  and  a  number  of  other 
industries  are  in  this  category.   The  total  load  that  could 
operate  in  this  manner  is  a  function  of  the  amount  of  cost  sav- 
ings made  available  to  the  customer  and  the  aggresiveness  of 
the  utility  sales  organization  if  they  were  to  fully  support 
such  a  program. 

If  we  must  have  rationing  of  power,  the  least  inflationary  means 
to  properly  allocate  the  scarce  resource  is  by  price.   We  would 
suggest  that  marked  discounts  be  made  available  to  those  industrial 
customers  who  would  agree  to  curtailed  electrical  demand  when 
system-wide  shortages  exist.   Over  the  short  run,  this  would  lower 
the  utilities*  income  but  the  difference  would  be  made  up  in  the 
long  run  by  reducing  the  need  to  purchase  additional  peaking 
capacity. 

An  additional  area  of  concern  is  that  each  utility  attempts  to 
control  its  own  peak  demand  irrespective  of  the  peak  demand  of 
the  interconnection  or  reliability  coordination  area.   Additional 
attention  should  be  given  to  the  status  of  these  controllable 
loads  in  the  interchange  tariff  schedules  such  as  FPC  Schedule 
21,  and  P.J.M.  interchange  agreement.   This  particular  agree- 
ment penalizes  a  utility  for  having  a  better  load  factor  than 
the  average  of  the  interconnection.   In  some  cases,  inter ruptible 
loads  of  a  winter  peaking  utility  belonging  to  a  summer  peaking 
interchange,  are  curtailed  only  in  the  winter  and  operate  through 
the  critical  period  of  the  summer  peak. 

A  major  relief  of  the  recurrent  power  shortage  situation  could 
be  obtained  in  an  economical,  non-inflationary  manner  by  more 
vigorous  promotion  of  interruptible  power. 

Normal  utility  regulation  allows  more  benefit  to  the  owners  of 
the  utility  for  growth  of  generating  capacity  than  efficiency 
in  use  of  existing  capacity.   Some  means  should  be  provided  to 
reward  or  penalize  utilities  for  their  performance  in  improving 
system  load  and  capacity  factors  up  to  optimum  efficient  levels 
which  is  about  20  percentage  points  above  the  current  normal  of 
55  percent  load  factor. 

The  following  article  outlines  a  viewpoint  on  the  pricing  and 
value  of  such  service.   Also,  attached  as  an  appendix  are  some 
quotations  from  the  literature  on  utility  regulation,  represen- 
tative rate  schedules  and  some  recent  testimony  on  the  subject. 
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ABSTRACT 

The  attached  discussion  presents  the  authors'  belief  that 
inter ruptible  power  should  be  promoted  more  vigorously  by  the 
electric  utility  industry  in  the  United  States.   In  order  to 
provide  additional  incentive  to  the  utilities  to  promote 
inter ruptible  power,  the  authors  present  their  arguments 
that  the  utilities  should  be  permitted  additional  return 
as  a  bonus  for  promoting  interruptible  service.   The  authors 
show  that  interruptible  power  is  a  benefit  to  all  concerned. 
The  stockholders  of  the  utility  should  enjoy  higher  rate 
of  return;  the  local  sevice  area  of  the  utility  benefits 
from  better  utilization  of  the  power  companies  facilities 
and  therefore  less  disturbance  of  the  ecology  by  construc- 
tion of  power  plants;  the  residential  and  commercial  cus- 
tomers of  the  utilities  benefit  by  lower  firm  rates  and 
the  general  economy  benefits  due  to  promotion  of  basic 
industry.   The  authors  use  a  capacity  credit  method  for 
determining  the  distribution  of  the  credit  due  to  inter- 
ruptible service  to  the  other  classes  of  customers.   This 
capacity  credit  method  is  an  adaptation  to  electricity 
of  a  method  which  has  been  tested  and  proven  in  inter- 
ruptible natural  gas  pricing  and  demonstrates  that 
interruptible  natural  gas  pricing  is  a  by-product  of 
service  by  residential  and  commercial  customers.* 
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One  of  the  results  of  this  analysis  is  an  essentially  new 
concept  of  interruptible  power  that  results  from  a  transfer 
of  the  large  body  of  thought  on  interruptible  gas  rates  to 
the  electric  situations.   Two  additional  concepts  are  also 


*  Nissel,  H.  E.  "New  Capacity  Credit  Method  Provides  for 
Allocation  of  Costs  in  Gas  Systems", 
American  Gas  Journal,  1953 
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made  available:   that  interruptible  power  is  viewed  as  a 
benefit  in  the  current  ecology  concern  and  has  a  public 
relations  benefit  in  this  regard,  and,  the  thought  that 
electric  utilities  should  be  permitted  a  higher  rate  of 
return  if  they  actively  promote  and  sell  interruptible 
power . 

This  last  item  is  important  since  otherwise  interruptible 
power  has  a  tendency  to  be  counter-productive  to  a  utility 
by  not  causing  enlargement  of  the  rate  base.   At  least  in 
theory,  the  only  way  a  utility  earns  money  for  its  stock- 
holders is  through  the  leveraging  of  the  return  on  the  rate 
base.   Electric  utilities  must  continue  to  expand  the  rate 
base  in  order  to  survive.   This  essay  presents  arguments 
which  although  novel  to  regulatory  practice  would  make 
interruptible  power  extremely  attractive  to  utilities. 


CONCLUSION 

In  the  past,  interruptible  electric  contracts  despite  the 
large  advantages  that  they  give  to  utilities  were  developed 
primarily  only  to  attract  new  business  that  could  otherwise 
not  be  acquired.   As  such  they  have  numerous  restrictive 
clauses.   However  in  the  decade  of  the  seventies  when  it 
does  not  appear  possible  to  build  capacity  fast  enough 
to  meet  demand  and  the  public  is  opposing  each  new  power 
company  site,  we  believe  that  interruptible  rates  will  be 
promoted  even  for  existing  cutomers.   With  rapidly  rising 
costs  this  may  be  the  only  means  for  industries  that  require 
large  amounts  of  power  to  maintain  their  markets.   Such  a 
move  would  be  in  line  with  public  policy  to  hold  back  in- 
flation, and  would  aid  the  utility  industry  to  maintain 
reliability  of  service  to  firm  customers  without  having 
to  depend  on  voluntary  cooperation  of  industry  in  addition 
to  the  aid  it  would  give  in  keeping  electric  rates  low 
by  enabling  better  planning  of  system  generating  expansion. 
We  believe  that  the  time  has  come  for  the  idea  of  inter- 
ruptible power  to  take  its  place  as  a  major  factor  in  the 
continuing  progress  of  the  electric  utility  industry  in 
the  United  States  and  that  much  more  will  be  written  and 
said  on  the  subject  in  the  next  few  years. 
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Attachment   II 


ENEPGV  MARKETING 


Curtaiiable  service  rates  can  cut  peaks 

Use  cf  curtailab!e-load  rate  schedules  improves  system  load 
factor:  needed  revenues  are  generated  during  all  but  peak  periods 


Definitions 

Spin.-:.->g-i -serve  service 
Serv.ce  provided  to  a  customer  which  is 
produced  tiom  generating  equipment 
purposely  operated  in  a  less  than  full 
!o?d  condit  on  This  generating  equip- 
ment is  normally  used  to  meet  instan- 
taneous srs'em  demand,  large  customer 
loads  in  excess  cf  short  term  expecta 
t:ons  or  untore:jen  loss  of  a  maior  gen 
eratmg  unit  or  interconnection  Such 
service  is  curtailed  instantaneously  or 
with  up  to  ten  minutes'  notice  when  the 
eneroy  required  from  this  equipment  is 
needed  to  maintain  system  integrity. 
Curtailments  are  frequent,  but  usually  of 
sr.ort  rfurtauon. 

Peak  shaving  service 

Service  to  customers  who  are  provided, 
on  no  less  than  a  daily  schedule,  with  the 
data  or  signals  thi.:  indicate  when  condi 
tions  exist  on  the  utility  system  that 
could  potentially  cause  annual  or 
semiannual  system  peak  The  customer 
ther.  must  decide  whether  or  not  to  limit 
his  demand  on  the  utility's  system.  Al 
ternatively.  tha  customer  is  notified  by 
the  utility  on  no  less  than  a  daily  sched 
ule.  whether  the  customer  must  curtail 
his  loterruptible  load  for  the  duration  of 
that  days  peak  load  Such  service  pro  | 
vides  a  pnee  incentive  for  the  customer 
to  curtail  his  electrical  use  to  avo:d  con 
tnbuting  to  the  system  peak  demand 
Curtailments  due  to  peak  shaving  are 
usually  of  longer  duration  than  those  un 
der  spinning  reserve  power  service,  out 
are  less  frequent 

Interruption  service 

Service  from  hydroelectric  sources  from 
which  supply  is  contemplated  under  all 
but  critically  low  stream  (low  conditions 
or  other  critical  peak  or  energy  situ 
ations  This  also  includes  service  to  utili 
ties  cr  customers  who  have  an  alterna 
tive  source  of  power,  and  the  supplying 
utility  has  full  contractual  right  to  curtail 
deliveries  for  an  extended  period  of  time 
Curtailments  are  infrequent,  but  can  l„st 
for  months 


In  'he  past  year,  the  use.  availability. 

and  desirability  of  intcrruptible  rates  as 
a  load-management  tool  has  received  a 
great  deal  of  attention  Despite  the  tact 
that  this  form  of  service  has  been  used 
for  decades,  it  is  not  well  publicized,  or 
well  understood.  Actually,  both  utilities 
and  manufacturing  industri;...  actively 
worlcing  together  to  use  such  service, 
have  shown  a  long-standing  commit- 
ment to  conservation  and  efficiency 

The  sharing  of  net  sa\  ings  due  to  cur- 
tailment cf  load  is  the  inducement  for 
the  customer  and  the  utility  to  continue 
this  relationship.  The  utility  saves  al 
leas;  the  cost  of  ownership  and  oper- 
ation of  peaking  capacity  On  a  fu'.lv  al- 
located cost  basis,  its  only  cost  is  fuel. 

Curtaiiable  power  is  clcctricit;  sei- 
vice  of  lower  reliability,  But  only  in 
clearly  defined  terms  is  this  service  ac- 
ceptable to  customers  while  still  of 
value  to  the  utility.  It  is  acceptable  to 
customers  only  so  long  as  the  utility  is 
well  managed  and  is  maintaining  a  high 
degree  of  reliability  for  its  firm  service. 

Unlike  intcrruptible  gas.  the  users  of 
interruptiblr  power  do  not  normally 
have  an  alternate  source  of  power,  and 
therefore  must  curtail  their  production 
to  satisfy  utility  supply  conditions.  Also, 
most  curtailablc-load  rate  schedules  arc 
based  on  seasonal  variations  in  demand 
and  on  spinning-reserve  requirements 
of  the  utility,  not  on  the  availability  of 
water  for  generation.  It  therefore  aids 
clarity  and  avoids  unsatisfactory,  com- 
parisons if  the  term  "inlerruptible"  is 
iiniued  to  hydroelectric  and  standby  sit- 
uations. Definitions  of  curtaiiable  ser- 
vice would  be  according  to  conditions 
set  by  the  utility  (see  box). 

The  representative,  but  by  no  means 
exhaustive,  list  of  curtaiiable  rate  sched- 
ules shown  in  the  table  on  ihe  next  page 
demonstrates  the  availability  of  these 
rate  schedules  in  all  parts  of  the  US 

Utilities  offer  this  service  to  improve 
system  luad  factor  Load  factor  (ex-- 
prevsed  as  a  percent)  is  tlie  ratio  of  (he 
average,  load  in  kw  to  peak  load  foi  a 
given  lime  period    It  is  the  single  most 


By  Edward  V  Sherry,  Manager.  Energy  Sys 
terns.  Air  Products  and  Chemicals  Inc.  Allen 
town.  Pa. 


important  characteristic  indicating  the 
pattern  of  use  of  a  utility's  customers. 
The  illustration  on  the  next  page  shows 
a  typical  electric  utility  load-duratio.i 
curve.  It  is  obtained  by  plotting  system 
demand  against  the  number  of  noun, 
per  year  that  this  demand  is  equaled  or 
exceeded.  Note  that,  with  a  typical  util- 
ity load  factor  of  62"^.  the  top  5*?  of  de- 
mand occurs  during  only  about  200 
hours  of  the  year.  This  means  that.  v.  nh 
adjustments  for  the  time  required  lor 
maintenance,  and  the  fact  that  some 
units  are  designed  to  operate  only  dur- 
ing peak  periods,  a  utility's  investment 
in  generation  equipment  is  vastly  un- 
derutilized. Since  curtailub!e-ivpc  cus- 
tomer loads  typically  have  a  high  load 
factor,  they  can  zdd  to  al!  but  the  peak 
hours  of  the  load-durat.on  curve  anu. 
thus,  improves  the  overall  load  factor 
and  use  of  utility  equipment. 

A  second  and  more  sophisu«.ated  rea- 
son for  utilities  to  encourage  c-artailabie 
service  is  to  improve  the  s>stem  capac- 
ity factor-the  percentage  ratio  of  aver- 
age load  to  system  capacity.  In  ordc;  to 
maintain  system  reliability,  utilities 
must  keep  some  generators  on  line  not 
fully  loaded,  in  order  to  take  care  of 
variation  in  demand  and  to  maintain 
system  integrity  by  their  abilitv  to  pick 
up  load  in  the  event  of  an  unexpected 
loss  of  generation.  Curtaiiable  service 
can  be  provided  from  such  spinning  re- 
serve, because  the  reserve  capacity  can 
be  made  available  lor  the  protection  of 
firm-service  customers  bv  teasing  deliv- 
ery to  the  curtaiiable  customers  In  this 
way.  idle  reserve  capacitv  is  converted 
to  revenue,  with  the  only  expenditure 
beng  the  fuel  required  lor  the  addi- 
tional energy  needed  The  cessation  of 
delivery  is  a  more  reliable  eveni  than 
the  starting  of  a  peaking  turbine,  and 
this  form  of  reserve  is.  therefore,  valu- 
able in  peak  periods 

In  a  strict  sense,  spinning  reserve  does 
not  improve  the  system  load  factor  as 
much  as  peak-shaving  except  where 
priKcdures  define  load  factor  in  such  a 
wav  that  curtaiiable  loads  can  be  sub- 
tracted from  system  demand  lor  the 
purposes  of  calculation  Because  the 
curtaiiable  load  is  part  of  spinning  re- 
serve, this  is  a  reasonable  procedure 
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Representative  listing  of  interruptible  rate  schedules 

Typical  I 


Curtailments 
per  year  (avg) 


Northern  State* 

Firm  A  interruptible  large 

Steel  mill 

System  integrity 

Instantaneous 

1  to  8  hr 

12 

Power 

general  service 

to  several  hrs 

Tampa  Electric 

Elettnc  furnace 
interruptible 

Mining  phosphate  A  arc 
furnace  use 

As  required 

None 

~ 

Commonwealth 

Rider  17  electric 

Steel  manufacturing 

As  required 

30  minutes 

3  to  6  hr 

17 

Ediaon" 

furnace  interruptible 

Florida  Power 

13  4  contract 

Phosphate  4  furnaces 

Spinning  reserve  short 

Instantaneous 

1  to  7  hr 

30 

Wett  Ptnn  Powtr 

Schedule  44.  primary  power 

Air  separation,  metal  alloy 
furnaces 

Spinning  reserve  sho't 

Minutes 

4  to  7  hr 

20-4C 

Duqueene  Light 

Interruptible 

_ 

As  required 

Mir.utes 

— 

300  hours 

G  j  If  States  Utilities 

Rider  to  Schedule  LIS 

Chlorine  production 

As  required- 

— 

1  to  X  hr 

20 

-Jersey  Central  PAL 

Rider  II.  curtailable  service 

Air  separation 

As  required 

Minutes 

5hr 

20 

Cleveland  Electric 

Contract 

Steel  mills  chlonne.  air 

As  required 

Instantaneous 

5hr 

30 

Illuminating 

separation 

Delmarva  PAL 

"Q  '  controllable  service 

Chlonne  prod,  air  separation 
steel  arc  furnace 

Reduce  on  peak  demand 

Minutes 

4hr 

25 

Idaho  Power 

Contract 

Phosphorus 

Critical  tow  water 
system  integrity 

Normally  24 
hours 

12  hr 

— 

Union  Electric 

Interruptible 

Zinc  A  rubber  reclaiming 

System  integrity 

Minutes 

— 

— 

IHinots  Power 

Interruptible 

Steel  mills,  air  separation 

Reduce  on  peak  demand 

Several 

7tol2hr 

1020 

Connecticut  LAP 

Curtailable  rider 

Air  separation 

Reduce  on  peak  demand 

Minimum  24  hr 

2hr 

100  hours 

Florida  PAL 

Curtailable  Industrial  service 

— 

Reduce  on  peak  demand 

Several  hours 

4hr 

— 

New  Orleans  PS 

HVRC  1 

Air  separation,  liquid  hydroger 

Reduce  on  peak  demand 

Customer  control 

4  to6hr 

25 

Northern  Indiana  PS  Ra 

Steel  mills,  air  separation 

Reduce  on  peak  demand 

Customer  control 

4  to  6  hr 

25 

Southwestern 

Contract 

Air  separation 

Reduce  on  peak  demand 

Minutes 

4  to  6  hr 

5 

Electric  Power 

TVA 

3%  interruptible  power 

Ferroalloys,  smelters  elec 
trbchemicals.  chlorine  prod 

Reduce  onpeak  demand 

5  Minutes 

Up  to  12  hr 

Ma«600hr/yr. 
3%  per  10yr 

BPA 

Schedule  IF ■!.  industrial 

Smelters  A  rolling  mills 

Critical  low  water 

As  short  as 

Up  to  12 

— 

firm  power 

system  mtegnty 

possible 

months 

Alabama  Power 

Interruptible  amendment 
to  contract 

Steel  cement,  chemicals, 
paper 

System  integrity 

15min(3tO-4 
hour  avg  notice) 

4  to  6  hr 

1650 

Ohio  Power 

IRP 

Ferroalloys 

Spinning  reserve  short 

Instantaneous 

Variable 

Numerous 

The  Handbook  of  the  Florida  Elec- 
tric Power  Coordinating  Group  states, 
in  Section  III:  "Spinning  Reserve-The 
term  Spinning  Reserve  .  .means  the 
reserve  generating  capability  connected 
to  the  bus.  ready  to  pick  up  load  imme- 
diately, and  capable  of  becoming  fully 
applicable  with  a  frequency  decline  to 
59.5  hz.  .  Since  contractually  inter- 
ruptible load,  when  it  is  interrupted,  re- 
leases generating  capacity  (hat  is  in- 
stantly available,  a  participant  may 
place  such  load  on  underfrcquencs  re- 
lay control  and  count  the  amount  of  this 
load  so  placed  as  Spinning  Reserve  up 
to  50%  of  his  allocation  .'*  Fepco  is 

considering  raising  this  figure  to  751 . 


It  is  apparent  from  the  above  that 
curtailable  service  is  a  true  byproduct  of 
firm  service,  similar  to  leisure-class  or 
standby  airline  service,  or  off-season 
service  at  resort  hotels 

Even  if  curtailable  service  is  avail- 
able, one  question  remains:  Why  would 
any  industry  accept  such  seemir.glv 
lower  reliability  of  its  electric  supply0 
For  the  majority  of  industrial  processes, 
this  t\pe  of  service  would  be  untenable 
at  any  price  However,  there  are  a  good 
mans  manufacturing  operations,  rang- 
ing from  individual  manufacturing 
steps  to  enure  plant  locations,  where 
operational  changes  and  lull  or  partial 
outages  are  acceptable  w.i\s  to  reduce 


Load  duration  curve  with  curtailable  load 


Base  and 

curtailable  load 


Load-duration  curve 
shows  that  curtailable 
load  improves  load 
factor  (area  under 
curve)  without  adding 
to  pea*  load  Area  A 
represents  typical  util 
ity  system  wthout 
curtailable  load  Area 
B'  is  the  curtailable 
load  that  is  dropped 
at  times  of  system 
peak  load 


Hours  per  year 


electric    demand    without    damaging 
equipment  or  material  in  process 

If.  for  these  operations,  the  cost  of 
electricity  is  high  relative  to  labor  and 
capital,  and  if  the  product  or  material  in 
process  can  be  stored  to  keep  other 
parts  of  the  plant  in  operation,  they  arc 
candidates  for  curtailable  power  The 
most  obvious  examples  of  such  manu- 
facturing are  coal  crushing,  mineral  and 
rock  crushing  related  to  mining  and  ce- 
ment manufacturing,  rolling  mills,  fer- 
roalloy furnaces,  arc  furnaces,  electric 
melting  operations,  induction-heaimg 
applications,  electrochemical  processes 
and  the  industrial-gas  indusirs 

The  manufacture  of  liquid  oxygen 
and  liquid  nitrogen  b\  the  latier  mdus- 
(rv  is  a  good  exjmplc  o(  the  ts  pe  ol  pro- 
cess that  is  adantablc  to  curtailable  ser- 
vice. Using  electric  power  and  air  a>  raw 
materials,  cryogenic  air-separation 
plants  purify  and  liqucf)  air  to  permn 
us  separation  by  distillation  into  its  ma- 
jor components-oxygen,  nitrogen  and 
argon.  Electricity  is  the  major  variable 
cost  of  production,  exceeding  401  of 
the  production  cost  During  the  curtail- 
ment  period,  electric  use  II  ] 
normal  continues,  liquefaction  does 
not  The  refrigeration  equipment  in  this 
type  of  plant  can  be  shut  d  >w  n  on  short 
notice  And  [he  stored  product  liquids 
are  shipped  ai  temperature*  :h.u  can  be 
as  low  as     3:<'l      • 
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Attachment  III 

REMARKS  OF  EDWARD  V.  SHERRY 

DELIVERED  AT 
THE  9TH  WORLD  ENERGY  CONFERENCE 

DETROIT,  SEPTEMBER  26,  1974 
SECTION  VI  -  UTILIZATION  OF  ENERGY 

My  name  is  Edward  Sherry,  USA  delegate  0*126. 

I  wish  to  discuss  interruptible ,  peak  shaving  and  spinning 
reserve  power  which  has  been  a  special  study  of  mine  for  many 
years. 

Mr.  Chairman,  if  you  will  first  permit  me  one  short  digres- 
sion into  patriotic  chauvinism.   I  would  like  to  comment  on  the 
too  often  heard  statement  that  there  is  obvious  waste  in  this 
country  because,  with  only  6%   of  the  world's  population,  we  consume 
up  to  1/3  of  the  world's  energy.   There  may  well  be  energy  waste  in 
this  country,  along  with  other  industrialized  nations,  but  this 
particular  statistic  does  not  prove  it  and  grossly  distorts  the 
true  situation. 

This  is  a  vast  country  with  great  climatic  extremes  requiring 
large  energy  use  for  transportion,  for  heating  and  for  cooling. 
The  benefits  of  our  highly  efficient  industrial  plants  are  spread 
broadly  acrcss  the  population  as  can  be  noted  by  the  relative 
statistics  of  saturation  of  sales  or  items  such  as  food  freezers 
and  television  sets.   Ve  are  proud  of  the  fact  that  we  have  spread 
our  wealth  broadly  through  our  population. 
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The  United  States  has  been  blessed  with  abundant  energy  resourc; 
in  its  rivers;  in  thick  sear.s  of  easily  mined  coal;  in  petroleum 
and  in  natural  gas  which,  as  a  by-product  of  oil  production  and 
exploration,  was  very  cheaply  priced.   This  abundance  of  energy 
has  enabled  us  to  improve  the  productivity  of  our  work  force  and 
to  competitively  manufacture  products  some  of  which  have  high  energy 
content.   Our  exports  partly  consist  of  these  manufactures,  the 
energy  content  of  which  is  consumed  elsewhere. 

Our  industrial  plant  will  have  to  adjust  to  a  new  balance 
between  energy  and  other  costs,  but  an  economist  would  not  term 
the  previous  balance  as  waste. 

For  certain  industrial  products  --  such  as  electrochemicals , 
ferroalloys,  alumir.un.  arc  furnace  steel,  and  industrial  gases  --- 
energy,  and  I  speak  particularly  here  of  electrical  energy,  repre- 
sents from  20  to  502  of  the  cost  of  manufacture.   No  matter  what 
the  unit  price  of  this  energy,  since  it  is  the  first  or  second, 
single  most  important  cost,  efficiency  of  use  has  always  been  a 
major  concern.   Improvements  in  the  efficiency  of  these  processes 
will  continue  to  occur  as  new  technology  is  developed,  but  since 
electricity  has  always  been  a  primary  cost,  the  recent  increases 
in  energy  prices  cannot  dramatically  accelerate  this  trend. 

Companies  in  these  industries  have  worked  closely  with  their 
electric  utility  suppliers  to  find  means  to  modify  their  operations 
to  reduce  the  utilities'  cost  and  improve  the  overall  efficiency  of 
the  combined  operation. 

We  would  like  to  commend  these  utilities  for  their  excellent 
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work  in  this  regard.  |Of  particular  note  is  the  Delmarva  Power  & 
Light  Company  Schedule  "Q"  which  combines  time-of-day  energy  meter- 
ing with  a  limited  interruptability  feature  which,  for  a  price 
concession,  permits  the  utility  to  markedly  improve  its  load  factor 
by  reducing  service  to  a  chlorine  plant,  an  air  separation  plant 
and  a  steel  plant  during  its  peaks.   Curtailment  of  service  occurs 
about  25  times  per  summer.   These  customers  do  not  have  an  alternate 
source  of  power.   They  stop  production  during  these  periods.   In 
effect,  they  store  energy  in  the  form  of  stored  energy  intensive 
product.  I  ' 

Other  notable  Examples  are  the  rate  schedules  of  New  Orleans 
Public  Service  and  Northern  Indiana  Public  Servicej  where  the 
industrial  customer  is  continuously  supplied  with  electronic  data 
on  the  entire  utility  system  load  and  a  large  economic  incentive- 
is  provided  to  these  customers  to  cease  production  in  order  to 
avoid  the  peaks. 

The  Ohio  Power  Company  serves  energy  intensive  industry  out 
of  its  spinning  reserve,  increasing  or  decreasing  the  rate  of  supply 
to  these  companies  on  instantaneous  notice  as  many  as  300  times  per 
year. 

Along  with  West  Penn  Power  Company,  Jersey  Central  Power  & 
Light,  Buckeye  Power,  the  Illinois  Power  Company  and  Cleveland 
Electric  Illuminating  Company,  there  are  about  two  dozen  utilities 
some  of  which  have  offered  such  schedules  for  over  15  years. 

This  is  not  a  large  percentage  of  the  several  hundred 
electric  utilities  in  the  country  but  it  is  sufficient  to  demonstrate 
a  long  standing  concern  for  conservation  by  these  utilities  and 
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INTRODUCTION 

Mr.  Chairman  and  distinguished  members  of  the  subcommittee, 
I  appreciate  the  opportunity  to  appear  before  you  today  on  the 
subject  of  electric  utility  rate  and  regulatory  reform. 

The  regulation  of  electric  power,  in  fact  the  entire  concept 
of  electricity,  has  been  the  subject  of  intense  discussion  and 
disagreement  for  some  time.   The  legislation  we  are  focusing  on 
today,  H.  R.  12461,  is  a  response  to  part  of  a  broad  range  of 
complex  and  inter-related  problems.   Before  I  make  any  statements 
about  the  pros  and  cons  of  such  a  response,  I  would  like  to  discuss 
briefly  the  overall  situation  facing  this  critical  energy  sector. 

BACKGROUND 

Over  a  year  ago,  when  the  Administration  first  introduced 
Title  VII  of  the  Energy  Independence  Act,  the  electric  utility 
industry  was  in  the  midst  of  an  unprecedented  crisis.   The 
problems  touched  upon  many  key  National  issues:   energy  availability 
fuel  mix,  financial,  regulatory,  environmental,  consumer  and 
conservation. 

We  agree  that,  in  some  ways,  the  crisis  situation  has  abated. 
However,  this  does  not  mean  that  any  of  the  basic  problems  have 
been  solved.   Just  the  opposite  is  true.   Many  of  the  problems  -- 
which  clearly  preceded  the  1973  embargo  and  subsequent  rapid  rise 
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in  fuel  costs  —  are  still  here  today.   What  has  happened  is  that 
we  have  become  "accustomed"  to  the  way  things  are.   The  economy, 
consumers,  and  industry  have  come  to  accept  the  original  crisis 
factors  -  higher  fuel  costs,  higher  rates,  -  as  the  status  quo. 

As  a  nation,  we  are  still  faced  with  the  underlying  problems 
which  have  yet  to  be  fully  understood  and  which  must  be  resolved. 
These  problems  can  be  summarized  as:   increased  uncertainty  and 
a  lack  of  timeliness. 

Uncertainty  affects  all  aspects  of  the  energy  and  electricity 
situation  and  tends  to  increase  consumer  costs.   The  industry  faces 
uncertainty  in  fuel  costs  and  availability,  in  demand  projections, 
in  construction  and  expansion  plans,  and  in  rate  of  return  decisions, 

It  is  the  consumer  who  pays  the  ultimate  cost  of  uncertainty 
in  higher  interest  rates,  delays  and  fewer  jobs. 

It  is  also  the  consumer  who  bears  the  brunt  of  our  second 
basic  problem  -  the  lack  of  timeliness.   Electric  power  and 
energy  decisions  must  be  made  now  to  determine  where  we  will 
be  10  years  from  now.   Delay  due  to  the  regulatory  process, 
construction  cutbacks,  or  financing  problems  will  significantly 
affect  our  ability  to  adequately  meet  our  future  energy  needs 
at  the  lowest  possible  cost. 


315 


As  a  nation,  we  can  afford  neither  unnecessary  delay  nor 
excessive  uncertainty.   We  have  the  capability  of  ensuring  the 
future  generation  of  electric  power  in  quantities  sufficient 
to  meet  our  needs  using  domestic  fuel  resources.   And  we  have 
the  responsibility  to  develop  this  capability  to  its  fullest 
potential . 

The  focus  of  our  attention  today  -  the  regulation  of  electric 
power  -  has  a  significant-  impact  on  our  ability  to  reduce  this 
delay  and  uncertainty.   Regulation  does  not  operate  as  an 
isolated,  distinct  activity.   Regulatory  decision-making  impacts, 
either  adversely  or  positively,  on  many  important  National, 
State  or  local  policies  and  goals.   For  example,  consider  the 
relationship  between  rate-making  decisions  and  fuel  choices. 
Then  consider  the  significance  of  fuel  choice  in  light  of  national 
energy  policy  and  the  development  of  domestic  energy  sources. 

The  basic  process  of  regulation  is  one  of  balancing  and 
weighing  a  variety  of  objectives.   The  responsibility  for  this 
massive  task  falls  heavily  upon  state  regulatory  authorities. 
These  groups  are  faced  with  complex  problems  which  demand  timely, 
well-reasoned  responses.   They  must  deal  with  a  broad  spectrum 
of  consumers,  utilities  and  government  agencies  who  want  their 
problems  answered  and  their  demand  met. 

We  believe  that  state  regulatory  authorities  deserve  and 
need  increased  federal  leadership  and  guidance  to  assist  them 
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in  meeting  their  expanding  responsibilities.   I  want  to 
emphasize  my  personal  commitment  and  that  of  FEA's  to  help 
strengthen  the  role  of  state  regulatory  bodies.   They  have 
the  important  decisions  to  make,  they  are  truly  on  the  front 
lines,  and  they  should  have  the  support  and  information 
necessary  to  make  these  decisions. 

ADMINISTRATION  RECOMMENDATIONS 


Before  addressing  the  overall  purposes  and  impact  of 
H.  R.  12461  the  Electric  Utility  Rate  Reform  and  Regulatory 
Improvement  Act,  let  us  briefly  review  what  the  President 
has  previously  proposed.   H.  R.  12461  embodies  a  series  of 
general  remedies  for  an  undefined  problem.   It  is  a  complex, 
unfocused  proposal  for  sweeping  regulatory  reform.   The 
Administration  proposals  encompass  a  larger  part  of  the  many 
inter-related  problem  areas. 

In  his  1975  State  of  the  Union  Address,  the  President 
proposed  the  Energy  Independence  Act.   Within  this  Act  are 
two  titles,  VII  and  VIII,  which  deal  on  a  more  specific, 
limited  basis  with  utility  regulatory  reform  and  state 
energy  planning.   We  believe  that  these  two  proposals  constitute 
a  more  effective  legislative  approach  to  achieving  regulatory 
improvements  that  perserve  the  integrity  of  state  regulation. 
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The  provisions  of  these  two  titles  are  specific  reforms 
which  provide  the  flexibility  necessary  for  each  state  to 
respond  to  the  needs  and  problems  of  individual  situations. 

These  legislative  recommendations  are  and  should  be 
supported  with  administrative  and  technical  assistance  to 
achieve  their  focused  objectives.   Specifically,  I  am  referring 
to  FEA's  leadership  in  the  areas  of  load  management,  peak 
load  responsibility,  and  our  program  of  cooperative  agreements  • 
with  state  commissions  to  study  these  complex  subjects. 

A  brief  overview  of  Titles  VII  and  VIII  would  be  helpful 
at  this  point. 

Title  VII,  the  Utilities  Act  of  1975,  mandates  minimum 
regulatory  standards,  but  relies  heavily  on  continued  vigilance 
by  state  regulatory  authorities  to  see  that  standards  are 
applied  effectively  and  fairly.   The  Act  contains  six  major 
provisions. 

1.   Five-month  suspension  limitation  on  proposed  rate 
schedules.   After  five  months  from  the  date  of  filing,  a 
proposed  rate  schedule  would  go  into  effect  on  an  interim 
basis  until  the  authority  delivers  a  final  order  approving 
or  otherwise  disposing  of  the  proposed  change.   No  regulatory 
authority  would  be  required  to  restrict  its  hearing  and 
ruling  process  to  a  five-month  time  period.   Regulatory 
authorities  would  be  expected  to  exercise  their  full  responsibility 
of  review. 
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2.  Automatic  Fuel  Adjustment  Clause.   Regulatory  authorities 
may  not  prohibit,  as  part  of  any  rate  schedule,  a  fuel  adjustment 
clause  that  permits  monthly  changes  in  a  utility's  rates  to 
compensate  for  changes  in  the  cost  of  fuel  to  the  utility. 

3 .  Removal  of  Prohibition  Against  Off-Peak  Pricing. 
Regulatory  authorities  may  not  prohibit  a  utility  from  charging 
a  lower  rate  for  consumption  of  electricity  during  off-peak 
hours  than  that  charged  during  on-peak  hours. 

4.  Inclusion  of  CWIP  in  the  Rate  Base.   Regulatory 
authorities  may  not  prohibit  the  inclusion  in  a  utility's 
rate  base  of  the  cost,  to  a  specified  maximum,  of  construction 
work  in  progress. 

5.  Inclusion  of  Environmental  Control  Costs  in  the 
Rate  Base.   Regulatory  authorities  may  not  prohibit  utilities 
from  including  the  costs  of  pollution  control  equipment  in  the 
rate  base. 

6.  Normalization.   Regulatory  authorities  may  not  prohibit 
utilities  from  using  a  normalization  method  of  accounting 

with  regard  to  benefits  from  the  investment  tax  credit  and 
accelerated  depreciation. 
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Title  VIII,  the  Energy  Facilities  Planning  and 
Development  Act  of  1975,  proposes  a  three-pronged  attack 
on  the  problems  of  providing  for  energy  resource  development. 

1.  The  National  Energy  Siting  and  Facility  Report. 
This  report  would  provide  an  informational  framework  for  local, 
state,  regional  and  national  decision-making  on  energy  problems. 

2 .  State  Energy  Facility  Management  Programs. 
These  programs,  to  be  developed  by  each  state,  would  provide 
consistent  procedural  frameworks  for  energy  planning  and 
development.   Federal  financial  assistance  would  be  provided 
for  the  development  and  implementation  of  these  programs. 

3 .  Streamlined  Facility  Approval  by  Federal  Agencies 
A  single  application  process  would  be  established  for  the 
Federal  regulatory  review  process.   Applications  would  have  to 
be  reviewed  and  decided  upon  within  an  18-month  period.   FEA 
would  supervise  the  overall  approval  process. 

These  two  Acts,  unlike  H.  R.  12461,  approach  the  general 
problems  of  rate-making  and  energy  planning  in  a  precise,  limited 
manner.   We  believe  that  the  most  effective  approach  is  one 
which  provides  leadership  and  assistance  to  state  authorities 
without  limiting  their  efforts  or  actions  unduly.   Above  all, 
they  need  flexibility  if  they  are  going  to  be  capable  of  dealing 
with  the  complex  and  dynamic  requirements  of  regulation  and 
planning  now  and  ten  years  from  now. 
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•  rsals,  the  President  endorsed 
the  recommendation  of  his  Labcr-  ittee  by 

subm, ::.-.:  a  utility  tax  I        roposal  to  assist  in  the 
rapid  eeded  coal  and  nuclear  generating 

^e  tax  incentives  were  to  be  conditional 
upor.  :  -    ---     .ange:   construction 

work  in  progress  in  the  rate  base  and  normalization  of  the 
tax  fc  aspects  of  the  proposal  are: 

1.  increase  the  investment  tax  credit  for  generating 
facilities  not  fired  by  oil  or  gas; 

2.  epreciation  to  begin  during  construction  for 
non-gas  or  non-oil  facilities; 

3.  extend  the  current  amortization  provision  for 
pollution  cont:       -lities  and  for  the  cost  of  conversion; 
and 

4.  permit  establishment  of  stock  dividend  reinvestment 
plans . 

Once  again  this  proposal  focused  on  specific  objectives  and 
did  not  limit  the  flexibility  of  state  authorities  and 
impose  areas  of  greater  uncertainity . 

A  different  type  of  financial  support  is  embodied  in 
the  Administration's  proposed  legislatic-  to  establish  an 
Energy  Independence  Authority.  Under  this  proposal  potential 
assistance  to  utilities  is  conditional  upon  the  signing  of  a 
three-party  rate  covenant  between  the  utility,  its  regulatory 
authority  and  the  EIA.   The  purpose  of  this  approach  is 
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to: 

1.  Protect  EIA's  investment  by  assuring  that  utility 
earnings  will  be  2.75  tines  all  interest  requirenents 
including  interest  on  EIA  loans. 

2.  Reform  state  regulatory  ratemaking  to  assure  that 
utility  rates  are  established  on  a  tirnely  basis  to 
provide  adequate  earnings. 

3.  Improve  bond  ratings  on  existing  and  future 
conventional  bonds  and  thus  allow  for  conventional 
financing  in  the  future. 

4.  Lower  consumer  costs  over  the  long  term. 

In  effect,  this  mechanism  would  provide  a  resolution  of  some 
of  the  tough  choices  facing  regulatory  authorities  such 
as  insuring  adequate  rates  today  in  return  for  sufficient 
levels  of  lower  cost,  domestically  produced  energy  tomorrow. 
The  broad  problems  of  the  utilities  also  encompass  many 
of  the  uncertainties  facing  the  development  of  the  Nation's 
coal  and  nuclear  resources.   The  resolution  of  surface 
mining  standards  and  the  balancing  of  air  and  water  quality 
requirements  with  other  essential  national  objectives  are 
both  prerequisites  to  coal  availability.   Passage  of  the 
Nuclear  Fuels  Assurance  Act  is  necessary  to  provide  enriched 
uranium  for  the  Nation's  nuclear  programs  and  is  but  one 
aspect  of  the  complex  problems  surrounding  this  form  of 
domestic  energy  development. 
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H.  R.  12461 

H.  R.  12461  deals  with  a  small  part  of  the  world  utility 
problem,  and  in  many  aspects  this  legislation  would  tend  to 
contribute  to  increasing  the  problems  rather  than  resolving 
them.   To  begin  with,  the  proposal  does  not  provide  the 
necessary  element  of  flexibility  needed  in  this  dynamic 
regulatory  environment.   In  fact,  we  believe  it  may  increase 
complexities  and  uncertainties  and  result  in  higher  consumer 
costs.   By  their  nature,  the  problems  of  rate  reform  and 
regulatory  improvement  are  nebulous  and  complex.   A  sweeping 
approach  which  requires  mandated  solutions  for  only  part  of 
the  problem  may  only  serve  to  exacerbate  the  situation. 

During  the  next  week  of  hearings,  the  major  areas  of 
concern  will  be  discussed  in  detail  by  several  FEA  witnesses. 
I  would  like  to  limit  my  discussion  today  to  those  areas  I 
consider  most  significant. 

One  major  issue  which  this  Act  presents  is  the  question 
of  whether  ratemaking  practices  should  be  mandated  on  a 
national  basis.   We  believe  that  this  approach  puts  excessive 
constraints  upon  state  regulatory  authorities.  They  are 
required  to  adopt  certain  practices,  which,  although  worthwhile 
in  concept,  may  not  be  uniformly  beneficial  in  practice  — 
at  least  not  with  our  current  limited  knowledge  of  the 
effects. 
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To  illustrate,  let's  take  the  concepts  of  load 
management  and  peakloaa  pricing.   FEA  strongly  supports 
the  concept  of  these  two  practices  and  urres  their  adoption 
where  practicable.  However,  we  have  not  taken  the  position 
that  these  practices  should  be  adopted  and  implemented  now 
on  a  nation-wide  basis,  without  regard  to  other  equally 
important  considerations.  Regulatory  authorities  have  to  be 
able  to  respond  to  particular  problems  and  individual  situations. 
For  example,  implement- -  ion  of  load  management  should  take 
into  account  the  increased  need  to  use  coal  and  nuclear  base 
load  plants,  rather  than  rely  on  the  increased  use  of  intermediate 
or  peak  gas  or  oil-fired  plants. 

H.  R.  12461  mandates  the  implementation  of  "lifeline" 
rates,  or  an  alternative  means  of  alleviating  the  burden  to 
low-income  consumers.   We  are  acutely  aware  of  the  plight  of 
utility  customers.   However,  we  are  not  convinced  that 
"lifeline"  rates  are  the  most  effective  answer.   In  fact, 
there  are  studies  which  show  that  low- income  groups  are  not 
necessarily  the  minimum-use  electricity  consumers.   Equating 
low  income  to  low  energy  consumption  therefore,  may  not  be 
correct.   So,  in  effect,  "lifeline"  might  be  subsidizing 
middle  and  high- income  consumers  who  do  not  need  such  a 
subsidy.   Such  lifeline  provisions,  therefore,  may  well 
not  contribute  to  conservation. 
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FEA  is  studying  this  particular  concept  and  is  in  the 
process  of  funding  demonstration  projects  employing  "lifeline" 
rates.   At  this  time,  we  would  advise  against  the  adoption 
of  such  a  practice  on  any  wide-spread  scale.   State  regulatory 
authorities  should  be  free  to  study  and  adopt  those  rate 
structure  concepts  best  suited  to  the  needs  of  their  particular 
situation. 

There  are  two  other  ratemaking  concepts  which  I  will 
briefly  discuss  leaving  the  more  detailed  discussions  for 
later  witnesses. 

h.  R.  12461  provides  for  automatic  adjustment  clauses 
within  certain  specified  limits.   FEA  generally  supports  ths 
concept  of  such  clauses  and  believes  that  they  played  an 
essential  role  in  the  period  immediately  after  the  Embargo. 
Many  utilities  would  have  suffered  financial  disaster  if 
■t-hpy  had  been  unable  to  recoup  rapidly  rising  fuel  costs. 
However,  we  realize  that  automatic  adjustment  provisions  may 
raise  questions  which  affect  other  national  energy  objectives 
such  as  fuel  mix.   We  are  currently  looking  into  the  possible 
negative  effects  of  automatic  adjustment  clauses  in  these 
areas . 

H.  R.  12461  also  limits  the  inclusion  of  construction 
work  in  progress  in  the  rate  base  to  a  specified  percentage 
and  excludes  it  entirely  from  bulk  power  rates.   FEA  believes 
that  the  construction  of  future  facilities  (particularly 
coal  and  nuclear  base  load  plants)  must  be  planned  and 
financed  with  far  more  certainty  than  is  now  possible. 
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Consumers  must  be  assured  of  a  contunuing  supply  of  electricity 
and  utilities  must  be  assured  that  they  will  be  able  to  meet 
this  future  demand. 

For  these  reasons,  the  inclusion  of  CWIP  should  not  be 
arbitrarily  limited  to  a  certain  percentage,  or  be  contigent 
on  fulfilling  other  requirements,  or  be  entirely  excluded. 

I  emphasized  at  the  beginning  of  my  statement  that 
state  regulatory  authorities  bear  the  brunt  of  ratemaking 
and  planning  responsibilities.   To  meet  these  responsibilities, 
they  need  support  and  assistance.   FEA  strongly  advocates 
programs  to  provide  them  with  the  technical  assistance  they 
need  in  specific  areas  related  to  National  objectives. 

However,  we  do  not  support  the  establishment  within  FEA 
of  a  separate  office  of  Electric  Utility  Ratemaking  Assistance. 
State  assistance  projects  can  and  are  being  effectively 
carried  out  within  the  existing  FEA  structure. 

Closely  related  to  the  existing  approach  is  our  belief 
that  any  financial  assistance  should  take  the  form  of  grants 
earmarked  for  specific,  precisely  definded  purposes. 
Title  VIII  of  the  Energy  Independence  Act  would  provide 
authority  for  grants  to  assist  states  in  developing  Energy 
Facility  Management  Programs.  In  this  way,  we  would  achieve 
urgently  needed  state  programs  and  reforms  and  provide 
appropriate  assistance  at  the  same  time. 
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.One  of  the  areas  which  H.  R.  12461  designates  for 
financial  assistance  is  the  development  of  consumer  representation 
programs.  Various  other  parts  of  the  bill  deal  with  the 
consumer  issue  in  relation  to  intervention  and  judicial 
review  processes.  Consumer  input  and  participation  are 
necessary  and  important  to  any  regulatory  process.   However, 
we  think  that  current  mechanisms  for  consumer  participation 
are  adequate  and  effective.  Improvements  should  come  in  the 
area  of  assisting  the  consumer  to  better  understand  regulatory 
procedures. 

Legislatively  mandated  standards  in  this  area 
would  probably  increase  the  confusion  of  an  already  complicated 
process  and  create  more  uncertainty  and  delay. 

The  final  issue  that  I  would  like  to  discuss  this 
afternoon  is  the  concept  of  long-range  energy  planning.   H. 
R.  12461  limits  its  provisions  for  such  planning  to  bulk 
power  facilities.   Title  VIII  of  the  Energy  Independence  Act 
recognizes  the  need  for  overall  energy  planning  which  necessarily 
involves  the  non-power  generation  activities  of  the  state, 
such  as  transportation,  land  use  and  employment. 
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H.  R.  12461  also  provides  for  the  establishment  of  area 
planning  councils  for  the  purpose  of  regional  planning. 
However,  this  process  appears  to  be  one  mainly  of  compilation 
and  coordination.   Under  Title  VIII  of  the  Administration 
Bill,  states  are  authorized  to  enter  into  compacts  with  one 
another  in  order  to  develop  and  implement  energy  projects. 
This  would  seem  to  be  a  more  effective  way  of  accomplishing 
regional  cooperation  and  coordination. 

CONCLUSION 

The  subject  under  discussion  today  and  for  the  next 
several  days  is  one  of  great  importance  and  great  complexity. 
As  I  have  discussed  in  my  statement,  there  are  many  aspects 
of  H.  R.  12461  with  which  we  disagree  and  cause  us  serious 
concern.   In  many  areas,  passage  of  this  bill  could  lead  to 
greater  uncertainty,  unnecessary  delay  and  higher  energy 
costs.  During  the  next  few  days,  we  will  clarify  and  elaborate 
on  some  of  these  concerns. 

FEA  recognizes  the  necessity  for  electric  utility 
regulatory  reform  and  for  further  necessity  to  cooperate 
with  and  appropriately  encourage  state  authorities  in  this 
regard.   We  look  forward  to  a  continuing  dialogue  with  the 
Committee  and  with  representatives  of  the  states  in  order 
to  facilitate  these  long  run  objectives. 
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(storage  heaters  and  ripple  systems) ,  and  conservation 
activities.   The  projects  are  supported  by  FEA,  State  and 
local  regulatory  agencies,  and  individual  utility  systems. 

The  first  such  project  was  funded  in  October  1974  throuqh 
the  Vermont  Public  Service  Board.   Additional  proposals  were 
then  solicited  in  January  1975,  and  of  the  34  responses,  8 
were  selected  for  funding. 

The  9  demonstrations,  funded  for  a  total  of  $2  million  through- 
out FY  75  and  FY  76  are  summarized  below: 

(1)  The  Arizona  Solar  Research  Commission,  with  the 
participation  of  the  Arizona  Public  Service 
Company,  will  investigate  the  feasibility  of 
electric  rates  that  vary  during  the  day  and  between 
the  summer  and  winter,  and  devices  and  communication 
systems  that  help  the  consumer  and  the  utility  to 
manage  electric  use  during  times  of  peak  demand. 

(2)  The  Arkansas  Public  Service  Commission,  with  the 
participation  of  the  Arkansas  Power  and  Light 
Company,  will  analyze  changes  in  electricity  use 
by  1,000  customers  in  response  to  time-of-day 
rates  for  the  summer  peak  period,  an  increased 
summer/winter  rate  differential,  and  increased 
unit  costs  of  electricity  for  large  consumers. 

(3)  The  Connecticut  Public  Utilities  Commission,  with 
the  participation  of  the  Connecticut  Light  and 
Power  Company,  will  conduct  a  field  test  of  the 
response  of  200  residential  customers  to  rate 
schedules  that  change  during  the  course  of  the  day 
and  that  approximate  LRIC-based  rates. 

(4)  The  Los  Angeles  Department  of  Water  and  Power  plans 

to  collect  data  on  changes  in  the  amount  of  electricity 
used  under  a  variety  of  experimental  rate  schedules  by 
residential,  commercial,  and  industrial  customers  of 
one  of  the  largest  municipally  owned  electric  utilities, 

(5)  The  Michigan  Public  Service  Commission,  with  the  par- 
ticipation of  the  Detroit  Edison  Company,  will  dis- 
seminate energy  conservation  literature  to  small 
industrial  customers,  provide  technical  assistance 

to  these  customers  for  implementing  energy  management 
programs,  and  measure  the  impact  on  their  electric 
energy  use. 
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(6)  The  New  Jersey  Department  of  Public  Utilities, 
with  the  participation  of  Jersey  Central  Power 
and  Light,  will  measure  the  reaction  of  approxi- 
mately 1,000  residential  customers  to  a  time-of- 
day  rate  structure  and  will  conduct  a  pilot  demon- 
stration of  electricity  demand  control  technology. 

(7)  The  Public  Utility  Commission  of  Ohio,  with  the 
participation  of  the  Dayton  Power  and  Light  Company, 
Toledo  Edison  Company,  and  Buckeye  Power  Company, 
proposes  to  investigate  changes  in  customers'  use 
patterns  that  would  result  from  the  implementation 

of  new  rate  schedules  and  electricity  demand-deferring 
technology — for  example,  utility-controlled,  selec- 
tively interruptible ,  electric  water  and  space  heaters. 

(8)  The  Vermont  Public  Service  Board,  with  the  partici- 
pation of  the  Green  Mountain  Power  Company,  is  testing 
general  customer  acceptance  and  the  load  and  financial 
management  effectiveness  of  a  broad  range  of  rate 
designs,  load  control  systems,  and  signalling  devices, 
which  will  assist  customers  in  reducing  their  peak 
period  electric  use. 

(9)  The  Wisconsin  Public  Service  Commission,  with  the 
cooperation  of  the  Wisconsin  Public  Service  Corpor- 
ation, will  evaluate  the  response  of  residential 
customers  with  different  levels  of  electric  energy 
use  to  a  time-of-day  rate  structure. 

For  further  information,  contact  the  FEA  Regional  Office  in 
your  area  (see  last  page  for  addresses) ,  or  the  Assistant 
Administrator  for  Energy  Conservation  and  Environment,  Federal 
Energy  Administration,  Washington,  D.C.  20461 


October  1975 
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Statement  of  Dr.  Eugene  P.  Coyle 


Introduct  ion 

Lifeline  electric  utility  rates  are  a  necessary  part  of  a 
cost- just  if i ed ,  economically  sound  response  to  the  energy/in- 
flation crisis  that  has  struck  the  nation's  electric  utilities. 

The  opponents  of  this  rate  structure  reform,  mainly  the 
industrial  customers  and  the  utilities  themselves,  have  sought 
to  keep  the  debate  on  the  subject  of  how  a  welfare  measure 
ought  to  be  financed. 

The  discussion  ought  not  to  be  carried  out  in  those  terms, 
but  rather  ought  to  focus  on  the  economics  of  the  industry  and 
the  costs  involved  in  serving  customers.   When  viewed  in  this 
framework  it  turns  out  that  Lifeline  under  today's  conditions 
is  justified  on  a  cost  basis  and  the  current  but  dying  practice 
of  charging  higher  prices  to  small  users  turns  out  to  be  a 
marketing  strategy  rather  than  cost  justified. 

The  introduction  of  the  Lifeline  pricing  concept  will  not 
only  assist  the  small  consumer  but  will  also  improve  the  finan- 
cial health  of  the  utilities  themselves,  as  the  corrected  rate 
structure  will  mean  that  growth  in  sales  will  take  place  at 
prices  that  fully  compensate  the  utilities.   The  third 
beneficiary  of  this  reform  will  be  the  environment,  as  the  pro- 
motional practices  of  the  past  are  ended.   These  promotional 
practices  led  to  the  production  of  "too  much"  electricity. 

By  "too  much"  here  ,1  don't  introduce  a  value  judgement  of 
my  own  but  rather  mean  that  in  the  past  the  utilities  twisted 
the  rate  structures  to  induce  more  consumption  than  would  have 
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occurred  if  the  prices  were  not  being  managed  by  the  utilities 
to  enhance  their  own  growth  and  stock  market  value. 

I  will  show  today  how  getting  the  rates  to  reflect  the 
correct  economic  pricing  principles  results  in  the  Lifeline 
rate  structure.   I  will  discuss  four  th  ings  :  '.  Firs  t  ,  the  cor- 
rect principles  of  pricing  electricity.   Second,  how  the 
self-interest  of  the  utility  companies  is  inconsistent  with  the 
public  interest  in  rate  structure  reform.   Third,  a  brief  dis- 
cussion of  the  costs  involved  in  serving  different  customers, 
and  fourth,  how  Lifeline  fits  in  with  economically  sound  rate 
reform . 


The  Economics  of  Pricing  Electricity 

This  is  not  the  place  for  a  textbook  discussion  of  utility 
pricing  principles,  but  a  number  of  points  must  be  made  to 
demonstrate  how  Lifeline  is  cost  justified,  as  distinct  from  a 
socially  desirable  but  subsidized  rate  reform  adjustment. 

Prices  for  electric  utility  service  ought  to  be  based  on 
Long  Run  Incremental  Cost  (LRIC).   By  Long  Run  Incremental 
Cost  I  mean  the  cost  of  building  and  operating  the  plant  to  sup 
ply  increments  to  output -- i . e .  ,  additional  kilowatt  hours  of 
electricity. 

This  is  the  appropriate  cost  to  be  used  in  designing  the 
rate  structure  since  the  rates  charged  will  play  a  major  part 
in  determining  what  increments  must  be  added  to  supply  over 
t  ime  . 

Long  Run  Incremental  Cost  pricing  has  been  the  economic 
justification  in  the  past  for  the  declining  block  rate 
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requirements,  but  are  not  correct  to  use  in  the  design  of  the 
rate  structure..   For  prices  to  play  their  rationing  role,  the 
prices  in  the  tailblocks  (the  prices  customers  face  in  making 
their  decisions  about  using  less  or  more  electricity)  must 
reflect  incremental  costs,  not  the  ro 1  led- in , average  costs. 

If  we  make  the  mistake  of  using  average  costs  we  will  be 
pricing  increments  of  output  below  what  it  costs  to  supply 
increments  of  output.   Customers  will  get  the  signal  through 
their  tailblock  rates  that  electricity  costs  less  than  it 
really  costs  the  company  to  produce  it  and  will  buy  "too  much" 
in  the  economic  sense. 

It  seems  very  likely  that  the  long-run  cost  of  supplying 
electricity  will  continue  to  rise  in  the  United  States.  This 
will  require  that  eventually  electric  utility  rate  structures 
nationwide  will  be  inverted  to  accomplish  two  things:  First, 
to  set  the  price  of  electricity  at  a  level  which  will  give  the 
correct  economic  signal  to  consumers,  so  that  the  "correct" 
amount  will  be  demanded. 

Second,  moving  to  a  rate  structure  that  reflects  long-run 
incremental  costs  will  protect  the  electric  companies  and  the 
electric  utility  industry  as  a  whole  from  steady  attrition  of 
rate  of  return.   Pricing  electric  power  at  its  average  cost  of 
production  while  producing  increments  of  supply  at  the  higher 
incremental  cost  will  continually  erode  utility  earnings. 
Unless  this  is  corrected  by  rejecting  the  declining  block  rate 
design  and  adopting  the  one  1  suggest,  utilities  will  face  the 
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prospect  of  falling  rate  of  return,  an   endless  series  of  rate 
increase  applications,  and  growing  investor  disenchantment. 

Not  only  are  customer  equity  and  the  environment  served 
by  the  rate  design  proposed  here,  so  also  are  the  viability  of 
the  companies  and  industry. 


The  Self  Interest  of  the  Utilities 

The  problem  with  leaving  to  the  management  of  the  utility 
the  decision  as  to  a  specific  rate  structure  is  that  frequently 
the  inherent  earning  power  of  the  company  is  so  strong  that  it 
will  be  able  to  earn  the  number  of  dollars  permitted  with  a 
vari  ety  of  rate  structures.   Since  the  company  can  earn  no  more 
dollars  than  the  regulators  have  specified  by  establishing  the 
rate  of  return  and  the  size  of  the  rate  base,  the  skill  of  the 
management  is  devoted  to  developing  the  particular  rate  struc- 
ture that  will  best  serve  the  long-term  interests  of  the  company 
and  its  stockholders  --  with  little  interest  given  to  the 
fairness  of  the  rates  to  various  classes  of  customers  or  to  the 
effect  on  the  environment.   This  is  as  it  should  be  given  the 
system  which  charges  management  with  just  this  motive  and 
respons  ib  i 1 i  ty . 

The  long-run  profit  maximization  of  a  utility  company 
demands  that  the  specific  rate  structure  that  it  chooses  will 
be  dominated  by  the  desire  for  the  growth  of  the  company. 
Since  the  utility  is  able  to  raise  the  dollars  it  requires  by 
charging  a  variety  of  rates,  it  endeavors  to  choose  that  par- 
ticular set  of  rates  that  will  enhance  its  growth  while 
maintaining  safety. 
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high  prices  will  get  high  prices.   Customers  who  can  cut  back 
on  usage  when  faced  with  higher  prices  and  who  will  step  up 
usage  when  offered  lower  prices  will  get  lower  prices.   This 
is  how  the  utility  can  promote  growth  through  the  price  struc- 
ture and  is  what  I  referred  to  earlier  as  "twisting  the  rate 
structure  .  " 

There  is  another  aspect  to  this  motivation  for  twisting 
the  rate  structure  beyond  simple-minded  desire  for  growth,  and 
that  is  this:   If  a  utility  ^s_  growing,  the  faster  the  rate  of 
growth  of  assets  the  more  rapidly  capital  must  be  raised  on  the 
market.   The  faster  the  attempted  absorption  of  new  capital, 
the  higher  the  rate  of  return  the  investors  demand,  other  things 
being  equal.   So  although  a  higher  rate  of  growth  will  result 
in  a  higher  price  for  shares  on  the  market,  it  must  also  be 
accompanied  by  the  rate  of  return  demanded  by  investors  for 
supplying  funds  to  the  utility.   The  utility  therefore  seeks 
from  the  regulators  the  highest  rate  of  return  it  can  obtain, 
so  as  to  be  able  to  finance  the  rapid  rate  of  growth. 

But  a  problem  is  thus  created,  in  the  solution  of  which 
the  rate  structure  comes  to  the  fore.   For  earn  ing  a  high  rate 
of  return  on  assets  (assuming  the  regulators  have  been  per- 
suaded to  authorize  the  high  rate  of  return)  requires  that 
prices  be  raised  relative  to  the  existing  prices  which  were 
producing  a  lower  rate  of  return  on  the  same  assets.   The 
problem  is  this:   Higher  prices  will,  other  things  being  equal, 
cut  into  the  growth  in  demand  for  the  utility  service.   Now 
the  utility  is  in  the  position  of  having  a  high  rate  of  return 
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with  which  to  rapidly  attract  capital  and  (because  of  price 
increases)  a  slower  rate  of  growth  for  the  service  so  that 
capital  need  not  be  attracted  so  rapidly.   The  solution  of  the 
problem  lies  in  part  in  the  rate  structure:   If  rates  can  be 
structured  in  such  a  way  that  the  high  rate'of  return  can  be 
earned,  while  at  the  same  time  prices  in  the  growth  markets 
for  the  utility  service  can  be  kept  attractively  low  to  the 
customers,  then  the  utility  will  be  able  to  add  to  assets 
rapidly,  secure  the  financing  for  the  investment  program  in 
the  capital  market  ,  and  fully  employ  the  assets  in  the  production 
of  a  growing  amount  of  the  service. 

So,  in  designing  rates  the  regulators  must  keep  in  mind 
that  they  themselves  play  an  important  role  in  determining  how 
fast  the  company  will  grow.   This  cuts  to  the  heart  of  the 
environmental  considerations  that  all  of  us  are  aware  of.   And 
it  must  be  considered  as  a  factor  in  establishing  a  rate  design. 

The  wealth  of  the  owners  of  the  utility's  shares  is  raised 
by  raising  the  growth  rate  of  the  company.   As  we  saw  before, 
the  utility  can  earn  only  the  number  of  dollars  in  profits  that 
results  from  the  rate  base  and  rate  of  return  that  the  regula- 
tory commission  allows.   But  if  it  can  get  these  dollars  from  a 
variety  of  rate  schedules,  then  it  will  choose  that  rate 
schedule  which  will  promote  growth.   The  way  to  do  this  is  to 
assign  costs  to  the  small  user  and  to  leave  the  follow-on 
blocks  free  of  all  capital  and  other  fixed  costs. 

To  put  it  another  way,  the  customer  with  pr ice  - ine 1  as t ic 
demand  is  subsidizing  the  customer  with  price-elastic  demand. 
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with  which  to  rapidly  attract  capital  and  (because  of  price 
increases)  a  slower  rate  of  growth  for  the  service  so  that 
capital  need  not  be  attracted  so  rapidly.   The  solution  of  the 
problem  lies  in  part  in  the  rate  structure:   If  rates  can  be 
structured  in  such  a  way  that  the  high  rate  of  return  can  be 
earned,  while  at  the  sane  time  prices  in  the  growth  markets 
for  the  utility  service  can  be  kept  attractively  low  to  the 
customers,  then  the  utility  will  be  able  to  add  to  assets 
rapidly,  secure  the  financing  for  the  investment  program  in 
the  capital  market,  and  fully  employ  the  assets  in  the  production 
of  a  growing  amount  of  the  service. 

So,  in  designing  rates  the  regulators  must  keep  in  mind 
that  they  themselves  play  an  important  role  in  determining  how 
fast  the  company  will  grow.   This  cuts  to  the  heart  of  the 
environmental  considerations  that  all  of  us  are  aware  of.   And 
it  must  be  considered  as  a  factor  in  establishing  a  rate  design. 

The  wealth  of  the  owners  of  the  utility's  shares  is  raised 
by  raising  the  growth  rate  of  the  company.   As  we  saw  before, 
the  utility  can  earn  only  the  number  of  dollars  in  profits  that 
results  from  the  rate  base  and  rate  of  return  that  the  regula- 
tory commission  allows.   But  if  it  can  get  these  dollars  from  a 
variety  of  rate  schedules,  then  it  will  choose  that  rate 
schedule  which  will  promote  growth.   The  way  to  do  this  is  to 
assign  costs  to  the  small  user  and  to  leave  the  follow-on 
blocks  free  of  all  capital  and  other  fixed  costs. 

To  put  it  another  way,  the  customer  with  pr i cc  -  i ne  1  a s t i c 
demand  is  subsidizing  the  customer  with  price -el astic  demand. 


342 


If  we  didn't  already  know  that  utilities  had  declining 
block  rate  structures  within  customer  classes,  and  lower  rates 
in  general  for  larger  customers,  we  could  have  inferred  this 
rate  structure  by  knowing  the  motivation  of  the  company. 

A  basic  objective  of  a  profit  making  business  of  any 
sort  is  to  prosper  and  to  grow.   I  want  to  emphasize  the 
growth  aspect,  because  as  you  are  all  well  aware,  it  is  the 
growth  stocks  on  Wall  Street  that  are  the  high  flyers.   ".'lien 
utilities  develop  their  price  structures,  they  are  very  much 
aware  of  the  role  the  structures  play  in  their  opportunities 
for  growth  and,  therefore,  the  price  of  their  stock.   A  manu- 
facturing company  can  develop  new  products,  penetrate  new 
markets,  expand  overseas.   But  the  typical  utility  is  locked 
into  a  service  territory  and  must  have  growth  in  sales  of  its 
basic  utility  services,  be  they  gas,  electric,  or  telephone. 

The  utilities,  therefore,  want  to  develop  a  price  structure 
that  serves  their  corporate  interest  --  which  at  this  time  is 
certainly  not  coincident  with  the  public  interest.   The  public 
will  get  more  growth  than  it  wants  with  demand  being  unduly 
promoted  by  rates  kept  very  low  to  those  customers  who  will 
buy  more  powe  r . 

Utilities,  if  we  let  them,  will  push  price  structures  on 
the  basis  of  the  value  of  service  rather  than  the  cost  of 
service.   Customers  with  inelastic  demand  will  get  high  prices 
and  customers  with  elastic  demand  will  face  low  prices.   To 
translate  the  jargon:   Customers  who  have  a  strong  need  for  a 
certain  amount  of  electricity  and  whose  use  will  not  be  cut  by 
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The  small  residential  user  of  a  utility  service  is  using  the 
minimum  possible  to  meet  what  are  regarded  in  our  society  as 
the  necessities  of  life:   for  example,  minimum  lighting,  radio, 
and  television  use,  etc.;  for  gas  consumption,  cooking  and 
keeping  the  small  home  at  a  level  of  climate  comfort.   If 
prices  are  raised  to  this  customer,  either  absolutely  or  rela- 
tively, usage  cannot  be  curtailed  much,  if  at  all,  so  the 
utility's  revenues  rise  by  the  amount  of  the  price  increase 
times  the  amount  of  usage.   Now  if  this  extra  revenue  received 
by  the  utility  is  used  to  reduce  prices  to  another  customer 
(the  utility  can't  keep  it  as  monopoly  profits,  remember, 
because  it  is  regulated  as  a  natural  monopoly),  if  that  other 
customer  will  use  more,  then  the  utility  has  taken  money  from 
the  customer  with  inelastic  demand  and  used  it  to  supply  service 
below  cost  to  another  customer  who  will  increase  usage  if  price 
is  reduced.   This  is  precisely  what  we  would  infer  as  pricing 
behavior  of  the  utility  motivated  in  the  way  we  have  assumed. 
It  is,  furthermore,  pricing  behavior  that  is  solidly  established 
empirically  in  the  electric  and  telephone  and  other  utility 
industries,  and  in  fact  even  encouraged  in  the  past  by  certai.. 
state  utility  commissions. 


The  Question  of  Costs 

The  declining  block  rate  structure  and  discrimination 
between  customer  classes  are  putatively  based  on  costs.   That 
is,  the  companies  don't  come  forward  in  a  rate  case  and  say, 
"We  want  to  extract  as  many  dollars  from  each  customer  as  we 
can,  and  wc  want  to  subsidize  the  growing  user  at  the  expense 
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of  the  smaller  one,  so  that  our  own  sales  will  grow  and  our 
stock  price  will  go  up."   Rather,  they  come  forward  with  elab- 
orate cost  justification  showing  that  the  rates  reflect  the 
cost  of  serving  each  customer.   They  even  put  in  their  adver- 
tisements statements  about  how  serving  thousands  of  residential 
customers  is  as  costly  as  serving  one  large  customer. 

The  problem  with  dealing  with  these  sorts  of  assertions 
is  that  different  customers  share  the  use  of  the  utility  plant, 
and  that  shared  use  has  to  be  allocated  to  customer  classes. 
The  method  of  sharing  is  subject  to  debate  but  over  the  years 
certain  principles  have  emerged.   First,  costs  are  split  into 
three  types,  (1)  "capacity  costs",  which  are  the  costs  involved 
in  owning  the  plant  whether  or  not  it  is  used  at  all  --  perhaps 
"fixed  costs"  is  a  more  familiar  name  for  these;  (2)  "energy 
costs",  which  are  the  costs  associated  with  actually  producing 
energy  for  the  customers  --  and  here  fuel  costs  are  an  example; 
(3)  "customer  costs"  --  costs  which  vary  with  the  number  of 
customers  --  such  as  meter  reading,  billing,  owning  the  meter, 
and  so  on.   It  is  this  last  category  that  makes  the  utilities' 
advertisements  about  the  cost  of  serving  thousands  of  small 
customers  being  the  same  as  one  large  customer  intuitively 
plausible  to  the  general  public. 

But  a  careful  examination  of  the  costs  of  utilities  here 
in  California  and  several  other  states  reveals  that  the  utili- 
ties throw  everything  they  can  into  the  category  of  customer 
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costs.   In  fact,  they  throw  in  almost  the  entire  Distribution 
System  --  which  in  fact  serves  the  industrial  customers,  the 
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shopping  centers,  the  large  supermarkets,  etc.   After  throwing 
what  are  capacity  costs  in  with  customer  costs,  the  utilities 
then  go  on  to  claim  that  this  major  portion  of  costs  is  to  be 
allocated  to  residential  customers.   They,  therefore,  have  a 
cost  justification  for  what  they  wanted  to  6.6   ,in  the  first 
place,  charge  small  customers  high  prices  to  subsidize  large 
customers . 

One  final  separate  point  should  be  made  in  regard  to  costs 
That  is  that,  even  if  large  customers  are  cheaper  to  serve  than 
smaller  ones,  this  by  itself  was  not  a  justification  for  the 
declining  block  rate  schedule.   It  simply  justifies  a  lower 
rate  level  for  one  customer  class  as  opposed  to  another. 

Within  customer  classes,  the  placing  of  "costs"  up  front 
in  the  rate  schedules  is  simply  a  marketing  strategy,  not  cost 
justified  in  the  economic  sense.   When  we  go  to  the  supermarket 
we  are  not  asked  to  pay  an  admission  fee  or  "customer  charge" 
to  cover  part  of  the  overhead.   The  overhead  costs  are  spread 
in  a  variety  of  ways  in  the  unit  prices  of  different  products, 
reflecting  that  industry's  own  profit  making  strategy. 

Because  of  the  monopoly  situation  of  an  electric  utility 
it  has  been  good  strategy  to  price  with  an  admission  fee  in  the 
form  of  a  customer  charge. 

If  the  electric  utility  industry  weren't  a  monopoly  we 
might  find  it  anxious  to  serve  small  customers  at  low  prices, 
because  small  customers  grow  later  into  large  customers.   If 
there  were  a  competing  service,  electric  utilities  might  offer 
low  prices  to  small  customers  to  hook  them  on  the  product.   We 
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can  find  evidence  of  this  strategy  in  other  American  industries. 
Razor  blade  manufacturers,  for  example,  might  offer  a  free  or 
cheap  razor  to  a  customer  so  the  customer  will  be  able  to 
utilize  the  particular  blade  design  offered.   The  company  will 
make  up  the  cost  of  the  razor  on  subsequent  b'l-ade  sales.   If 
the  electric  companies  were  to  follow  a  similar  strategy  they 
might  offer  promotional  inducements  like  free  underground  wiring 
so  that  the  customer  would  be  induced  to  become  a  permanent  user 
of  the  service.   But  because  of  the  monopoly  position  of  the 
electric  power  industry  the  reverse  marketing  strategy  appears 
to  be  the  most  attractive:   Put  high  prices  up  front  for  the 
small  users  and  keep  prices  lower  for  the  larger  ones. 


The  Economic  Necessity  of  Lifeline  Rates 

I  discussed  earlier  the  economic  concept  of  pricing  at  long 
run  incremental  cost  (LRIC).   In  order  to  price  the  terminal 
blocks  at  LRIC,  which  is  the  correct  economic  price  for  reasons 
I  went  into  earlier,  it  is  both  necessary  and  desirable  to  have 
the  first  block  of  the  residential  rate  structure  provide  for 
what  is  called  the  "Lifeline." 

Lifeline  is  necessary  because  if  we  move  to  LRIC  pricing, 
selling  all  kilowatt  hours  at  full  LRIC  would  provide  a  wind- 
fall to  the  utility  company.   This  occurs  when  incremental  costs 
are  higher  than  average  costs,  as  they  are  under  current  eco- 
nomic conditions.   The  correct  way  to  prevent  windfall  profits 
from  occurring  in  this  situation  is  to  price  the  terminal  blocks 
at  LRIC  and  then  offset  t h c  revenue  collection  with  lower  prices 
in  the  initial  or  Lifeline  block  o f  use. 
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"Lifeline  pricing"  is  therefore  a  neces  sary  part  of  LRIC 
pricing.   The  reason  for  different  prices  along  the  rate  sche- 
/  dule  (the  reason  for  Lifeline  in  this  case)  is  the  reason  for 
regulation  itself.   In  an  unregulated  industry  the  price  for 
all  units  of  output  would  be  at  LRIC  (provid'ed  the  market  would 
bear  it)  and  a  firm  with  some  lower  cost  supply  would  earn  a 
windfall  profit.   If  the  units  could  not  be  sold  at  the  LRIC 
then  plant  and  supply  would  not  be  expanded  at  that  cost.   In 
a  regulated  industry,  where  entry  of  new  firms  is  not  permitted, 
one  task  of  regulation  is  to  prevent  windfall  profits.   The  way 
to  handle  this  task  is  to  use  the  LRIC  in  the  terminal  block  to 
give  customers  the  correct  economic  signal  about  the  future 
course  of  prices  and  then,  through  regulation,  design  the  rate 
structure  so  that  the  utility  gets  the  correct  revenue. 

Although  I  have  frequently  used  the  term  "Lifeline"  earlier 
in  my  testimony,  and  it  is  a  well-known  concept,  perhaps  I 
should  explain  Lifeline  here.   The  idea  is  that  the  residential 
consumer  should  be  able  to  purchase  the  basic  necessities  of 
modern  life  at  a  price  that  puts  these  within  reach  of  all. 
Although  a  primary  purpose  of  the  Lifeline  rate  is  to  provide 
service  within  the  budget  of  low-income  people  such  as  aged 
persons  living  on  small  incomes,  the  Lifeline  rate  should  apply 
to  all  residential  customers  regardless  of  income.   It  assures 
careful,  conservation -consc ious  small  users  that  they  will  be 
able  to  afford  necessitous  service. 

The  consumption  of  electricity  is  so  pervasive  in  our  lives 
that  it  cannot  be  treated  like  other  commodities,  the  consumption 
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of  which  can  be  cut  back  when  prices  for  individual  products  rise 
sharply.   The  low-income  person  (along  with  the  rest  of  the  pop- 
ulation) virtually  must  use  electricity,  however  little,  just  to 
remain  alive  in  a  decent  state. 

The  experience  of  the  recent  past  shows 'that  conservation 
of  electricity  is  possible.   In  this  culture,  at  this  time, 
however,  there  is  a  level  of  basic  necessitous  service  that 
living  with  dignity  requires.   To  put  this  into  the  jargon  of 
the  economist  is  to  say  that  for  the  basic  necessities  the 
demand  is  inelastic.   The  utilities  have  long  recognized  this 
and  twisted  their  rate  structures  accordingly.   It  is  time  for 
the  regulators  to  recognize  it  and  prevent  abuse  of  this  inelas- 
ticity.  The  way  to  do  this  is  to  establish  a  Lifeline  block 
in  the  residential  rate  structure. 

The  establishment  of  a  Lifeline  block  will  also  have 
beneficial  effects  of  energy  conservation.   People  in  the  util- 
ity industry  and  regulators  are  aware  of  rate  design  but 
consumers  in  general  are  innocent  of  knowledge  in  this  area. 
They  are  unknowledgeab le ,  that  is,  except  for  what  they  have 
learned  over  the  past  couple  of  years,  that  "the  more  you  use 
the  cheaper  it  gets."   If  a  Lifeline  rate  block  were  established 
and  publicized,  consumers  would  become  more  aware  of  their  kilo- 
watt hour  usage.   With  general  publication  of  the  fact  that 
price  per  unit  will  rise  after  the  Lifeline  block,  consumers 
would  be  consciously  attempting  to  reduce  usage  to  stay  within 
the  low-price  block.   The  si  mpl i  c  i  ty  of  the  Lifeline  block 
would  make  consumer  education  easy  and  effective. 
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With  inverted  rates,  furthermore,  the  consumer  practicing 
conservation  will  be  rewarded  with  a  lower  electric  bill  and 
lower  per  unit  prices  as  he  moves  back  along  the  rate  schedule 
toward  lower  consumption. 
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STATEMENT  OF 

REPRESENTATIVE  CLIFFORD  ALLEN 

BEFORE  THE  ENERGY  AND  POWER  SUBCOMMITTEE 

HOUSE  INTERSTATE  AND  FOREIGN  COMMERCE  COMMITTEE 

April  I,  1976 

Thank  you,  Mr.  Chairman. 

I  come  here  today  to  offer  an  amendment  to  H.R.  12*+6l  entitled  the  "Electric 
Utility  Rate  Reform  and  Regulatory  Improvement  Act." 

I  offer  this  amendment  to  Section  203(a)  (3),  which  is  a  provision  more 
commonly  known  as  a  "lifeline  rate"  concept.   In  fact,  this  proposed  amendment  Is 
the  outgrowth  of  considerable  study  by  my  staff  into  one  of  the  most  urgent  and 
serious  problems  that  face  the  American  consumer  today.   As  this  honorable 
committee  is  by  now  well  aware,  there  is  considerable  legislation  introduced 
concerning  the  extremely  high  cost  of  electricity. 

Power  rates  have  come  under  penetrating  scrutiny,  as  well  they  should. 
Literally,  I  have  received  thousands  and  thousdands  of  letters,  petitions  and 
communications  concerning  the  devastating  effect  of  the  spiral ing  and 
outrageously  high  electric  bills,  which  are  siphoning  off  a  greater  and  greater 
portion  of  family  incomes. 

I  am  sure  that  your  offices  have  been  flooded  with  similar  protests  and  pleas 
for  help.   Here,  for  example,  is  a  petition  delivered  to  Mr.  Charles  Friddell, 
just  this  Monday,  by  citizens  from  a  county  outside  of  my  District,  containing 
over  a  thousand  signatures  of  people  pleading  to  this  Congress  for  relief  from 
these  outrageously  high  electric  bills. 

Nothing  illustrates  this  problem  more  graphically  than  an  article  that 
appeared  in  a  recent  edition  of  the  Nashville  Tennessean,  showing  a  picture  of 
a  woman  who  receives  a  Social  Security  check  on  which  she  must  live  of  only 
$185,  and  whose  electric  bill  this  past  month  was  $106--almost  three-fifths  of 
her  Social  Security  check  going  to  pay  her  electric  bill! 
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To  respond  to  this  problem,  I  introduced  H.R.  11^U9,  entitled  the  "Lifeline 
Rate  Act  of  1976,"  which  would  require  all  distributors  of  electricity  to  reduce 
their  rates  for  residential  users,  including  farmers,  for  a  subsistence 
quantity  of  electricity  to  a  level  no  higher  than  the  lowest  rate  they  charge 
their  most  favored  customers  or  class  of  customers.   To  date,  65  members  of  the 
House  (see  attached)  have  joined  me  as  cosponsors  of  a  bill  to  provide  lifeline 
rates.   This  list  of  sponsors  and  cosponsors  includes  such  Democratic  leaders 
as  the  Honorable  John  J.  McFall,  Democratic  Whip;  the  Honorable  Phillip  Burton, 
Chairman  of  the  Democratic  Caucus;  and  the  Honorable  Harley  0.  Staggers, 
Chairman  of  the  full  Commerce  Committee.   Four  other  members  of  the  full 
Committee,  Messrs.  Ralph  H.  Metcalfe.  Richard  L.  Ottinger,  James  S.  Scheuer,  and 
Henry  A.  Waxman,  have  graciously  asked  to  be  associated  as  cosponsors. 

Identical  legislation  has  beun  introduced  by  Senator  Howard  Baker  in  the 
Senate  and  by  Representatives  John  Duncan  and  James  H.  Qui  lien,  my  distinguished 
Republican  colleagues  from  Tennessee.   And  a  lifeline  provision  is  included  in 
the  bill  presently  under  consideration. 

Gentlemen,  we  must  take  prompt  and  immediate  action  to  alleviate  this  problem 
and  to  provide  the  necessary  relief  to  the  residential  consumers. 

The  rate  schedules  and  charges  made  for  electricity  by  utilities  in  both 
the  public  and  private  sector,  including  the  TVA  and  all  of  its  1 60  distributors, 
are  completely  outdated  and  badly  need  to  be  changed  and  restructured,  from  top 
to  bottom. 

At  a  time  when  sources  of  energy  are  in  short  supply,  and  when  the  policy 

adopted  and  announced  by  the  President  of  the  United  States  and  the  Congress  is 

to  encourage  every  patriotic  citizen  to  economize  and  use  all  sources  of  energy 

of  the  ut  i 1  It les 
more  wisely  and  prudently,  the  current  policy/ Is  calculated  to  encourage  not  less, 

but  greater  and  greater  use  and  consumption  of  electrical  power,  by  reducing  the 

price  and  the  rates  that  are  charged,  the  MORE  electricity  a  customer  uses. 


353 


For  example,  in  the  area   served  by  the  Nashville  Electric  Service,  in  June 

of  last  year,  the  rates  dictated  by  TVA  which  NES  was  required  to  charge  were, 

as  fol lows: 

RESIDENTIAL  USERS 

^4.327  cents  for  each  of  the  first  75  KWH  used 
3.277  cents  for  each  of  the  next  150  KWH  used 
2.2^7  cents  for  each  of  the  next  275  KWH  used 
1.927  cents  each  for  all  KWH  used  above  500 

This  means  that  the  first  500  KWH  consumed  by  any  residential  user  cost 
$1^.37,  while  the  rate  charged  for  the  next  500  KWH  used  is  $9.6*4. 

The  same  incentive  to  use  a  greater  amount  of  electricity,  rather  than  to 

conserve  and  economize,  is  reflected  in  the  following  rate  schedules  for  both 

small  and  large  commercial  users  and  large  industrial  plants: 

SMALL  COMMERCIAL  C-3 

First  100  KWH  O  ^.585  cents  for  KWH  used 
Next  400  KWH  <S>  3.385  cents  for  KWH  used 
Next  500  KWH  0  2.hk$    cents  for  KWH  used 

LARGE  COMMERCIAL  USERS  WITH  50  KW  DEMAND 

First  15,000  KWH  0  1.820  cents  for  KWH  used 
Next  25,000  KWH  @  I.590  cents  for  KWH  used 
Next  60,000  KWH  P  1.^20  cents  for  KWH  used 
Next  U00.003  KWH  &   1.310  cents  for  KWH  used 
All  over  500,000  KWH  $  1.290  cents  for  KWH  used 

EXTRA  URGE  INDUSTRIAL  USERS 

First  20  million  KWH  ;S>  1.265  cents  for  KWH  used 

Next  30  million  KWH  <»  1.23*1  cents  for  KWH  used 

All  above  50  million  KWH  0  1.229  cents  for  KWH  used 

Nothing  so  dramatizes  the  discrimination  being  practiced  against  not  only 
residential  users,  farmers  and  others  1 iv i ng  in  the  rural  areas,  but  also  small 
commercial  users  and  light  industries  as  these  rate  schedules. 

Mr.  Charles  Friddell,  Attorney  and  Certified  Public  Accountant,  who  is  with 
me  here  today,  will  verify  that  he  personally  checked  the  record  of  charges  made 
to  Ford  Motor  Company  and  to  Du  Pont,  both  mul t i -mi  1 1  ion  dollar  industries  owned 
by  multi-billion  dollar  corporations,  and  located  in  Nashville,  showing  that 
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Du  Pont  paid  only  $8.78  per  1 ,00C  KWH  of  electricity  it  used,  and  Ford  Motor 
Company  paid  only  $8.85  --  both  less  than  the  average  cost  of  power  from  TVA  to 
its  distributor,  the  Nashville  Electric  Service,  before  adding  anything  at  all 
for  administration  and  operating  expenses. 

The  record  shows  that  for  the  month  of  May,  1975,  for  example,  all  home- 
owners paid  Nashville  Electric  Service  $20.10  for  the  first  1,000  KWH  used. 

Light  industry,  such  as  Eller  &  Olsen  Stone  Company,  paid  $31.55  per  1,000 
KWH.  The  average  cost  of  electricity  furnished  to  its  distributor  by  TVA  during 
the  same  month  was  $13.^0  per  1,000  KWH. 

But  Du  Pont,  a  giant  industry  owned  by  one  of  the  largest  Industrial 
corporations  in  the  United  States,  was  charged  only  $12.95  per  1,000  KWH,  or 
^5  cents  less  than  the  average  cost  charged  Nashville  Electric  Service  by  TVA  for 
the  same  month;  --  and  this  kind  of  discrimination  continues  to  this  date. 

And  gentlemen,  they  can  try  to  explain  It  —  and  talk  until  they  are  blue 
in  the  face  —  they  will  never  convince  me  that  the  homeowners,  the  small 
commercial  and  light  industrial  users  are  not  being  ripped-off,  and  being 
required  to  pay  more  than  their  share,  in  order  to  subsidize  and  help  pay  the 
electric  bills  of  these  multi-million  dollar  industries. 

I  have  heard,  of  course,  the  feeble  attempts  to  justify  this  kind  of  unfair 
discrimination.  They  say  that  a  utility  lowers  Its  rates,  step  by  step,  the 
more  electrical  power  a  customer  uses.   But  why  should  only  the  giant,  multi- 
mil  lion  dollar  Industries  get  the  benefit  of  the  lowest  rates,  and  be  permitted 
to  skim  the  cream  off  the  top? 

I  remember,  not  too  many  years  ago,  when  milk  was  delivered  in  glass  bottles 
and  all  the  cream  was  on  the  top.  Thus,  the  first  member  of  a  family  who  opened 
the  bottle,  if  he  was  so  inconsiderate  and  selfish,  could  pour  off  the  cream 
for  himself,  and  leave  only  blue  John  for  others  in  the  family. 
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However,  milk  is  now  homogenized  and  sold  in  cartons,  and  everyone  who 
pours  himself  a  glass  out  of  a  carton,  whether  the  first  or  the  last,  gets  the 
same  quality  of  milk,  with  the  same  amount  of  cream  which  is  equally  distributed. 

There  Is  no  reason  why  customers  of  power  companies  --  whether  they  be  among 
the  giant  industries,  light  industries,  commerc-ial  users,  farmers  or  residential 
users  --  Including  even  those  —  and  especially  those  —  in  the  lowest  income 
brackets,  should  not  enjoy  rates  based  on  the  average  cost,  repeat,  "AVERAGE  COST' 
which  a  utility  or  distributor  charges  Its  most  favored  class  of  customers. 

I  am  not  suggesting  that  we  gouge  the  big  industrial  users.   I  am  simply 
recommending  that  they  be  required  to  pay  their  fair  share  —  based  on  the 
average  cost  which  private  and  public  utilities,  including  TVA ,  charge  local 
distributors,  plus  a  reasonable  margin  to  cover  interest  on  capital  invested  and 
bonded  indebtedness,  cost  of  distribution,  and  other  expenses  incurred  by  the 
local  distributors  in  order  to  supply  electricity  to  their  customers. 

The  amendment  that  I  propose  is  to  correct  this  kind  of  upside-down  rate 
policy  and  to  provide  a  more  equitable  rate  structure  for  the  residential  consumer. 

It  provides,  as  does  your  present  provision,  that  a  subsistence  quantity 
of  electricity  be  supplied  and  sold  to  the  residential  consumers  at  the  lowest 
rates  charged  by  a  utility  to  any  class  of  its  customers.   However,  the  definition 
of  "subsistence  quantity"  Is  changed  to  allow  for  additional  end  uses  of  electric 
power. 

At  present,  Section  203  (a)  (3)  (B)  provides  only  for  domestic  lighting 
and  food  refrigeration.  This  will  account  for  only  a  meager  amount,  a  very 
smell  percentage,  of  the  total  electricity  consumed  by  the  residential  user. 
It  would  afford  ma  relief  for  those  who  utilize  electricity  for  heating  and 
cooling,  cooking  and  water  heating,  and  other  normal  household  uses,  all  of  which 
•re  basic  necessities  and  require  the  lion's  share  of  electric  consumption  by 
such  residential  consumers. 
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One  basic  objection  to  the  present  bill  and  other  so-called  Lifeline  Rate 
Acts  is  the  administrative  and  regulatory  determination  and  application  of  what 
quantity  of  electric  power  is  a  "subsistence  quantity"  of  electricity.   In  the 
amendment  I  now  propose,  I  have  omitted  "end-use  criteria"  and  purposes  of  use 
and  have  chosen,  instead,  the  criteria  of  average  monthly  consumption  by 
residential  users  in  each  area,  based  upon  historical  data  which  is  readily 
available  to  the  utilities  and  indirectly  to  the  regulatory  agencies. 

By  choosing  the  criteria  of  average  consumption,  1  have  provided  for 
certainty  and  ease  in  implementing  such  a  rate  policy  and  promoted  a  general 
understanding  by  all  concerned.   It  would  save  In  regulatory  costs  by  allowing 
an  easily  accessible  and  defined  criteria  for  the  subsistence  quantity  and  thus 
save  the  increased  costs  to  all  consumers  by  any  extended  -and  costly  regulatory 
proceed i  ngs . 

We  have  drafted  this  amendment  to  take  effect  90  days  after  passage.  The 
"subsistence  quantity"  is  well-defined  and  this  lifeline  amendment  can  be  easily 
implemented  without  extended  regulatory  lag-time.   This  eliminates  entirely  what 
has  been  described  by  the  utility  industry  commentators  as  "an  administrative 
nightmare"  concerning  the  present  attempts  by  the  California  Public  Utilities 
Commission  and  the  electric  utilities  in  that  state  to  implement  and  apply 
California's  new  "lifeline"  law. 

In  addition  to  the  previous  provisions  within  the  amendment,  I  am  proposing 
that  the  amount  of  electricity  consumed  by  any  residential  user  in  excess  of  the 
subsistence  quantity  be  made  available  to  and  sold  to  such  residential  users  at 
a  rate  no  higher  than  the  AVERAGE  rate  per  kilowatt-hour  charged  Industrial 
customers  or  any  other  class  of  customers.   This  proposition  would  place  a 
ceiling  on  the  residential  rates  charged,  and  serve  to  alleviate  the  present 
discriminatory  rate  structures  throughout  the  industry. 
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By  providing  higher  rates  "or  residential  users  over  the  subsistence 
quantity,  the  purpose  of  this  bill  to  furnish  an  economic  incentive  for  the 
conservation  of  electric  energy  by  residential  users  would  not  be  eroded. 
Residential  users  would  know  that  should  they  go  above  their  "subsistence 
quantity"  or  the  average  consumption  by  other  residential  users,  they  will  incur 
increased  costs  per  kilowatt-hour.   This  would  serve  as  a  disincentive  to  wasteful 
use  of  electricity.   Its  effect  would  reverse  the  common  practice  of  today,  where 
the  more  electricity  a  consumer  uses,  the  lower  the  rate  becomes  per  kilowatt- 
hour. 

It  seems  to  me  that  the  consumer  who  is  not  wasteful  in  the  use  of 
electricity,  but  who  patriotically  seeks  to  conserve  in  the  use  of  all  forms  of 
energy,  should  be  rewarded  by  having  to  pay  the  least  amount  per  kilowatt-hour. 
This  is  what  this  amendment  would  accomplish. 

There  are  many  people  on  limited  incomes  and  millions  of  others  who,  in 
keeping  with  the  national  policy  of  conserving  energy,  are  very  careful  and 
frugal  in  their  use  of  electricity.   Yet  they  are  the  ones  who  today  are  paying 
the  highest  rate,  while  large  industries  and  other  big  users,  including  those 
residential  customers  who  waste  and  use  more  electricity  than  is  really  necessary, 
are  rewarded  by  a  lower  rate,  the  more  electricity  they  use.   This  is  simply 
not  right. 

Quantity  discounts  to  promote  sales  may  have  been  justified  at  a  time  of 
surplus,  when  there  apparently  was  an  inexhaustible  supply  of  energy,  worldwide. 
But,  at  a  time  of  shortage,  it  is  both  foolish  and  utterly  indefensible  when 
everyone  else  is  being  asked  to  save  and  to  cut  back  on  their  use  of  all  forms 
of  energy. 

There  are  those  who  will  say  that  it  costs  more  to  service  a  number  of  little 
accounts  than  it  does  one  big  account.   Our  answer  is  simple  and  straight  to  the 
point:   telephone  companies  are  required  to  do  as  much,  indeed,  much  more,  than 
this  amendment  would  require  of  electric  utilities  and  distributors. 
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In  all  50  States,  a  straight  line  residential  telephone  costs  only  a  fraction 
of  what  a  single,  straight  line  telephone  costs  even  the  smallest  business. 
Let  me  add  that  telephone  companies  are  also  public  utilities  and  are  regulated 
in  the  rates  they  may  charge  by  State  public  service  commissions,  as  well  as  the 
FCC.   So  why  should  an  electric  distributor  of  any  other  public  utility  be  made 
an  exception? 

So,  gentlemen,  while  I  am  plainly  seeking  a  way  to  bring  relief  to  millions 
of  residential  users  whose  outrageous  electric  bills  are  now  consuming  far  too 
large  a  portion  of  their  paychecks  or  Social  Security  payments,  it  is  not  my 
intention  to  offer  a  welfare  bill.   It  is  simply  my  intention  to  end  the  present 
unfair  discrimination,  in  the  name  of  simple  justice. 

At  present,  the  figures  I  have  furnished  plainly  show  that  residential 
consumers,  small  commercicl  and  light  industrial  users  are  subsidizing  the 
giant  industries  in  their  use  of  electrical  power.   This  is  simply  not  right. 
Furthermore,  I  would  call  to  your  attention  that  both  industrial  and  commercial 
users  of  electricity  are  able  to  pass  on  their  utility  costs  to  their  customers. 
In  addition,  any  industry  or  other  business  may  recapture  a  major  part  of  their 
electric  bills  by  charging  them  off  as  expenses  on  their  income  tax  returns. 
The  residential  consumers  can  do  neither.   They  can't  pass  on  their  bills  to 
anyone  --  and  they  certainly  cannot  recapture  or  charge  off  any  part  of  their 
electric  bills  on  their  income  tax  returns. 

To  those  who  say  that  if  commercial  and  industrial  charges  should  increase, 
the  consumer  would  simply  pay  more,  I  would  point  out  that  if  one  were  to  carry 
this  kind  of  logic  to  its  ultimate  conclusion,  one  might  argue  that  industrial 
and  commercial  users  should  be  furnished  electricity  at  no  charge  whatever. 
But  who  would  pick  up  the  tab?   The  other  users,  of  course. 

I  hope  that  this  Committee  will  want  finally  to  bring  some  justice  to  the 
residential  users  who  have  for  so  long  been  furnishing  an  unwilling  subsidy  to 
business  and  industry,  and  yet  who  have  nowhere  to  pass  on  this  burden. 


359 


Ail  across  the  country  tod-v,  citizens  are  protesting  this  kino  of 
upside-down  rate  policy  and  rip-off  by  tne  giant  utilities,  and  they  are  looking 
to  this  Congress  for  relief.   The  tine  ha?    come  to  outlaw  these  confiscatory 
residential  rates,  nationwide.   Americans  must  have  electricity  made  available 
to  then  at  rates  they  can  affora  to  pay. 

Surely  electricity  to  a  poor  widow  should  be  at  least  as  cheap  as  it  is  to 
a  giant  industry. 
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AMENDMENT  OFFERED  BY 

REP.  CLIFFORD  ALLEN  (D.-TENN.) 

to 

H.R,  12^61,  entitled 

"ELECTRIC  UTILITY  RATE  REFORM  AND  REGULATORY  IMPROVEMENT  ACT." 

Title  II,  entitled  "Utility  Rate  Reform",  Section  203  (a),  of  the 
Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act,  is  amended  by 
deleting  all  language  beginning  with  line  10,  page  11,  and  continuing  through 
line  15,  page  12,  and  substituting  therefor  the  following  provision: 

(3)  (A)   Notwithstanding  any  other  provision  of  this  Act,  beginning  not 
later  than  ninety  (90)  days  after  this  Act  becomes  effective,  each  electric 
utility  and/or  retail  distributor  of  electricity  shall  provide  for  a  rate 
under  which  the  charge  per  kilowatt-hour  at  any  time  of  use  (including  any 
customer  charges)  to  a  residential  electric  consumer  for  a  subsistence 
quantity  of  electric  energy  in  any  month  (or  applicable  billing  period)  for 
such  consumer's  principal  place  of  residence  does  not  exceed  the  lowest  rate 
charged  per  kilowatt-hour  at  such  time  of  use  (excluding  demand,  capacity, 
and  customer-charges)  to  any  other  private  electric  consumer  to  whom  electric 
energy  is  sold  by  such  electric  utility  or  distributor. 

(B)   For  purposes  of  this  paragraph,  the  term  "subs  is tence  quantity" 
means  a  number  of  kilowatt-hours  of  electricity  which  the  State  or  other 
regulatory  authority  determines  (or,  In  the  absence  of  any  such  regulatory 
authority,  can  be  shown  from  the  records  of  such  utility  or  distributor)  to 
be  at  least  equal  to  the  average  number  of  kilowatt-hours  of  electricity 
consumed  by  residential  users,  both  urban  and  rural,  in  the  area   served  by 
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each  such  utility  or  retail  distributor,  during  the  corresponding  month  or 
billing  period  of  the  preceding  year,  or  the  average  consumption  of  such 
residential  users  for  such  month  or  billing  period  during  the  preceding 
five  (5)  years,  whichever  is  more.   If,  within  any  such  area  served  by  a 
utility  or  distributor,  there  is  a  significant  difference  of  seasonal  or 
climatic  conditions  affecting  consumption,  said  area  may  be  subdivided  for 
the  purpose  of  determining  the  average  number  of  k i iowat t -hours  of  electricity 
consumed  by  residential  users  in  each  such  subdivided  ar^a,    such  determinations 
to  be  maoe  by,  and/or  subject  to  the  approval  of,  the  regulatory  authority 
having  jurisdiction  over  such  utility  or  distributor. 

(C)  No  provision  of  this  title  shall  prevent  an  electric  utility 

or  distributor  from  increasing  the  kilowatt-hours  of  the  subsistence  quantity 
prescribed  in  this  paragraph. 

(D)  Any  amount  of  electricity  consumed  by  any  residential  users 
in  excess  cf  said  subsistence  quantity  shall  be  made  available  to  and  sold 
to  such  residential  users  at  a  rate  no  higher  than  the  average  rate  per 

ki  lowat t-hou--  charged  by  said  electric  utiity  or  retail  distributor  to  its 
industrial  customers.  ». 


Offered  by  Congressman  Clifford  Allen  April  1,  1976  before 
the  Subcommittee  on  Energy  and  Power  of  the  Committee  en 
Interstate  and  Foreign  Commerce 
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List  of  Co-Sponsors  for  Congressman  Clifford  Allen's  "LIFELINE  RATE  ACT' 

(H.R.  11M+9) 
As  of  April  I,  1976 

JOHN  J.  McFALL  (Calif.),  Democratic  Majority  Whip;  Chmn.,  Transportation  Subcom., 
Appropriations  Committee 

PHILLIP  BURTON  (Calif.),  Chmn.,  House  Democratic  Caucus;  Chmn.,  Territorial 
and  Insular  Subcom.,  Interior  and  Insular  Affairs  Committee 

HARLEY  0.  STAGGERS  (W.  Va.),  Chmn.,  Interstate  and  Foreign  Commerce  Committee 
(to  whom  the  bill  has  been  referred) 

HENRY  S.  REUSS  (Wise),  Chmn.,  Banking,  Currency  and  Housing  Committee 

WAYNE  L.  HAYS  (Ohio),  Chmn.,  House  Administration  Committee;  Chmn.,  International 
Operations  Subcom.,  International  Relations  Committee;  Chmn.,  Democratic 
National  Congressional  Committee 

JOE  L.  EVINS  (Tenn.),  Chmn.,  Small  Business  Committee;  Chmn.,  Public  Works 
Subcom.,  Appropriations  Committee;  Dean  of  Tennessee  Delegation 

LE0N0R  K.  SULLIVAN  (Ho.),  Chmn.,  Merchant  Marine  and  Fisheries  Committee 

WRIGHT  PATHAN  (Texas)  (since  deceased),  Chmn.,  Joint  Committee  on  Defense 
Production;  Chmn.,  Domestic  Monetary  Policy  Subcom.,  Banking,  Currency 
and  Housing  Committee 

RICHARD  L.  OTTINGER  (N.Y.),  Chmn.,  Environmental  Study  Conference 

ED  JONES  (Tenn.),  Chmn.,  Parking  Subcom.,  House  Administration  Committee;  Chmn., 
Dairy  and  Poultry  Subcom.,  Agriculture  Committee 

JOHN  CONYERS,  JR.  (Hlch.),  Chmn.,  Crime  Subcom.,  Judiciary  Committee 

KEN  HECHLER  (W.  Va.),  Chmn.,  Energy  Research,  Development,  and  Demonstration 
(Fossil  Fuels)  Subcom.,  Science  and  Technology  Committee 

CHARLES  ROSE  (N.C.),  Chmn.,  Computer  Subcom.,  House  Administration  Committee 

WALTER  B.  JONES  (N.C.),  Chmn.,  Tobacco  Subcom.,  Agriculture  Committee 

CHARLES  WILSON  (Calif.),  Chmn.,  Postal  Facilities,  Mall,  and  Labor  Management 
Subcom.,  Post  Office  and  Civil  Service  Committee 

EDWARD  R.  ROYBAL  (Calif.),  Chmn.,  Housing  and  Consumer  Interests  Subcom., 
Select  Committee  on  Aging 

FRANK  THOMPSON,  JR.  (N.J.),  Chmn.,  Labor-Management  Relations  Subcom., 

Education  and  Labor  Committee;  Chmn.,  Accounts  Subcom.,  House  Administration 
Committee 

ROBERT  H.  MOLL0HAN  (W.  Va.),  Chmn.,  Paper  Conservation  Subcom.,  District  of 
Columbia  Committee 


365 


Co-Sponsors   to  "LIFELINE  RATE  ACT"  -  H.R.    1141*9 


Page  2 


RONALD  V.  DELLUMS  (Calif.),  Chmn.,  Education,  Labor  and  Social  Services  Subcom., 
District  of  Columbia  Committee 

ROBERT  A,  ROE  (N.J.),  Chmn.,  Economic  Development  Subcom.,  Public  Works  and 
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Safety  Subcom.,  Education  and  Labor  Committee 

AUGUSTUS  F.  HAWKINS  (Calif.),  Chmn.,  Equal  Opportunities  Subcom.,  Education 
and  Labor  Committee;  Chmn.,  Electrical  and  Mechanical  Office  Equipment 
Subcom.,  House  Administration  Committee 

HERBERT  E.  HARRIS,  II  (Va.),  Chmn.,  Bicentennial,  the  Environment,  and  the 
International  Community  Subcom.,  District  of  Columbia  Committee 

PETER  W.  RODINO,  JR.  (N.J.),  Chmn.,  Judiciary  Commi ttee 


HAROLD  E.  FORD  (Tenn.) 

JOHN  BURTON  (Calif.) 

WILBUR  MILLS  (Ark.) 

JOE  MOAKLEY  (Mass.) 
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WILLIAM  LEHMAN   (Fla.) 
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SHIRLEY  CHISHOLM  (N.Y.) 
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SOURCE:   LI BRAKY  OF  CONGRESS 

Relative  costs  of  home  heating  by  oil,  natural 
gas  and  electricity 


For  December,  1975,  the  estimated  costs  for  home  heating 


by  heating  oil;  $3.09/million  BTU's 
by  natural  gas;  $1.66/million  BTU's 
by  electricity;   $9.63/million  BTU's 


These  figures  are  based  on  the  Labor  Department's  price 
surveys.   They  do  not  include  the  cost  of  home  furnaces,  fuel 
burning  equipment,  etc.   They  are  just  the  "delivered  price" 
of  the  various  energy  sources  to  individual  households. 


Exhibit  to  the  Testimony  of  Congressman  Clifford  Allen 
April  1,  1976  before  the  Subcommittee  on  Energy  and  Power 
of  the  Committee  on  Interstate  and  Foreign  Commerce 
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SUMMARY  STATEMENT  ON  LIFELINE  RATES 

Since  the  first  espousal  of  the  lifeline  concept,  many 
economists,  engineers,  and  other  experts  on  electrical  energy 
have  expressed  numerous  theoretical  and  practical  reasons  for 
not  supporting  the  concept.   We  are  sure  that  the  other 
panelists  and  experts  testifying  today  will  enumerate  the 
objections  to  lifeline  rates. 

We  are  not  opposed  to  lifeline  rates  because  we  believe 
their  establishment  is  an  improper  social  policy.   However,  we 
are  opposed  to  the  imposition  of  such  rates  through  government 
edict,  for  the  presumed  goals  of  lifeline  rates  can  be  achieved 
by  promoting  sound  regulatory  practice,  which  is  synonymous 
with  sound  economic  policy.   In  our  judgment,  the  rate  reform 
provisions  of  the  legislation  which  you  are  considering  today 
(H.R.  12461  and  H.R.  10100)  will  accomplish  the  objectives  of 
lifeline  rates.   While  there  is  a  need  to  foster  sound  regulatory 
policy  through  rate  reform,  there  is  no  need  to  legislate  into 
existence  lifeline  rates. 

Our  position  today  is  that  the  objectives  of  lifeline  can 
be  achieved  by  instituting  cost  of  service  pricing  and,  thereby, 
eliminating  price  discrimination  which  is  largely  responsible 
for  the  need  to  ease  the  burden  on  low-income  electric  customers. 
The  impetus  which  gave  rise  to  the  desire  for  lifeline  rates 
was  the  dramatic  increase  in  electric  rates  over  the  past  several 
years.   Those  on  relatively  small  and  fixed  incomes  felt  ? 
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burden  far  more  sharply  than  their  counterparts  of  more  sub- 
stantial means.   But  the  real  problem  has  always  been  that  the 
relatively  low-income,  relatively  low-user  of  electricity  has 
been  required  to  shoulder  the  cost  burden  which  should  have 
been  placed  on  the  relatively  high-income,  high-user  of 
electricity.   This  is  the  case  because  virtually  all  electric 
utilities  price  using  a  declining  block  rate  structure,  where 
the  average  rate  paid  per  kwh  declines  as  consumption  increases. 
The  declining  block  rate  structure  is  a  strange  pricing  device 
when  it  is  well-known  that  electric  utilities  are  operating 
under  conditions  of  increasing  costs.   Under  such  conditions, 
the  use  of  the  declining  block  rate  structure  places  an  undue 
burden  on  the  low-usage  customers,  for  they  effectively  sub- 
sidized large-users. 

The  age  of  declining  block  rate  structures  in  the  U.  S., 
price  discrimination  and  the  need  for  lifeline  rates  will  end 
when  rate  reform  becomes  a  reality.   If  the  rate  reform  pro- 
visions of  the  legislation  under  consideration  today  are  enacted 
and  if  regulatory  bodies  proceed  with  dispatch  in  implementing 
those  provisions,  then  there  is  little  need  for  lifeline.   In 
fact,  the  imposition  of  lifeline  in  conjunction  with  rate  reform 
could  well  strike  a  serious  blow  to  the  achievement  of  rate 
reform  since  the  arbitrary  selection  of  a  lifeline  rate  is 
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inconsistent  with  cost  of  service  pricing. 

In  addition  to  the  legislation  under  consideration  today, 
there  are  a  number  of  significant  investigations  and  experiment; 
on  rate  reform  being  conducted.   These  include  studies  in 
California,  New  York,  Wisconsin,  Arkansas,  Arizona,  etc. ,  some 
of  which  are  supported  by  FEA.   More  can  be  expected  in  the 
future.   These  studies,  in  conjunction  with  rate  reform  legis- 
lation, should  create  the  environment  necessary  to  the  esta- 
blishment of  cost  based  electric  rates  and  the  end  of  the 
situation  whereby  low-usage  customers  subsidize  high-usage 
customers. 
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STATEMENT  ON  LIFELINE  RATES 

It  now  appears  that  electric  utility  pricing  in  the 
United  States  is  on  the  threshold  of  a  new  era.   The  near  future 
promises  to  be  a  period  of  rate  reform,  rate  redesign,  rate 
restructuring  and  the  institution  of  peak-load  pricing.   Evidence 
of  these  trends  is  abundant.   The  California,  New  York,  and 
Wisconsin  PUC ' s  have  already  instituted  proceedings  to  investigate 
rate  structure,  cost  principles  for  pricing,  and  peak-load  pricing. 
The  FEA  has  six  experiments  around  the  country  to  analyze  peak- 
load  pricing.   There  are  also  other  independent  experiments  with 
peak-load  pricing  currently.   The  National  Association  of  Regulatory 
Utility  Commissioners  has  initiated  a  study  of  rate  design  and 
peak-load  pricing  under  the  direction  of  the  Edison  Electric 
Institute  and  the  Electric  Power  &  Research  Institute.   The 
overall  thrust  of  the  current  rate  redesign  is  a  movement  towards 
rates  based  on  the  cost  of  service.   Passage  of  the  rate  reform  bills 
under  consideration  by  the  Congress  will  provide  further  and 
necessary  impetus  to  this  trend. 

Given  the  strong  forward  movement  that  rate  redesign  is 
taking,  particularly  if  it  is  accompanied  by  rate  reform  legis- 
lation, it  seems  unnecessary  to  mandate  or  legislate  lifeline 
rates  at  the  current  time.   Additionally,  lifeline  rates  con- 
tradict the  basic  principle  that  electric  rates  should  be  based 
on  costs  of  service.   More  importantly,  cost  of  service  pricing 
can  eliminate  much  of  the  need  for  lifeline  rates.   This  can  best 
be  seen  by  briefly  examining  current  rate  structures,  the 
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discrimination  they  entail,  and  the  manner  in  which  new  cost 
based  rate  structures  will  end  the  discrimination  and  the  need 
for  lifeline  rates. 

Current  Rate  Structures  and  Discrimination 

Virtually  all  electric  utilities  currently  employ  declining 
block  rate  structures,  where  the  average  price  of  electricity 
declines  as  the  consumption  of  kilowatt-hours  increases.   This 
declining  block  rate  structure  is  employed  for  residential, 
commercial,  and  industrial  customers.   An  example  of  a  declining 
block  residential  rate  structure  is  given  below  in  Table  1. 

TABLE  1 
TYPICAL  DECLINING  BLOCK  RESIDENTIAL  RATE  STRUCTURE 


Monthly  Kilowatt 
Hour  Consumption 


Rate  Base 


Fuel  Adjustment 
Charge 


1st  25  KWH 

Next  50  KWH 

Next  325  KWH 

Next  4  00  KWH 

Next  4  00  KWH 

Next  400  KWH 

All  Additional  KWH 


$2.00 

5.0C-/KWH 
3.0C/KWH 
2.0C/KWH 
1.8C/KWH 
1.5C/KWH 
1.0C/KWH 


.75C/KWH 
.7  5C/KWH 
.7  5C/KWH 
.7  5C/KWH 
.75C/KWH 
.7  5C/KWH 
.7  5C/KWH 


As  indicated  the  base  rate  per  kilowatt-hour  declines  as  the 
amount  of  KWH  consumed  per  month  increases.   This  is  the  essence 
of  a  declining  block  rate  structure.   The  fuel  adjustment  charge 
reflects  the  cost  of  fuel  to  the  utility  and  allows  the  utility 
to  pass  on  increased  fuel  costs  to  customers  without  going  throuqh 
a  rate  proceeding. 
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The  manner  in  which  declining  block  rate  structures  result 
in  discrimination  can  be  seen  by  looking  at  some  typical  bills 
under  the  rate  structure  above  for  two  residential  customers. 
Let  us  assume  that  one  customer  is  a  small  electricity  user 
consuming  only  500  kilowatt-hours  per  month  while  our  second 
residential  customer  is  a  larger  consumer,  consuming  3000 
kilowatt-hours  per  month.   The  calculation  of  typical  bills 
for  these  two  customers  is  shown  in  Table  2. 

TABLE  2 
TYPICAL  BILLS  UNDER  DECLINING  BLOCK  RATE  STRUCTURE 


500  KWH 

3000  KWH 

25  KWH         =  $2.00 

25  KWH 

=  $2.00 

50  KWH  x  5.0*  =   2.50 

50  KWH  x  5.0* 

=   2.50 

325  KWH  x  3.0*=   9.75 

325  KWH  x  3.0* 

=   9.75 

100  KWH  x  2.0*=   2.00 

4  00  KWH  x  2.0* 

=   8.00 

400  KWH  x  1.8* 

=   7.20 

500  KWH         $16.25 

400  KWH  x  1.5* 

=   6.00 

Basic  Bill 

1400  KWH  x  1.0* 

=  14.00 

3000  KWH 

$49.45 
Basic  Bill 

500  KWH  x  .75*=  $3.75 

300C  KWH  x  .7  5* 

=$22.50 

Fuel  Adj. 

Fuel  Adj. 

$20.00 

$71.95 

Total  Bill 

Total  Bill 

The  calculation  of  these  typical  bills  shows  one  aspect 
of  the  discrimination  created  by  the  declining  block  rate 
structure.   The  large  electricity  user,  while  consuming  six 
times  the  kilowatt-hours  that  the  smaller  electricity  user 

,  pays  only  3.6  times  as  much.   The  discrimination  which 
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the  declining  block  rate  structure  creates  between  these  two 
customers  can  best  be  seen  if  their  payments  or  bills  are  looked 
at  in  terms  of  the  average  price  per  kilowatt-hour.   For  the 
residential  customer  who  consumes  500  kilowatt-hours  per  month, 
the  average  rate  paid  is  4C  per  kilowatt-hour.   The  average 
rate  paid  by  the  3000  kilowatt-hour  customer  is  2.4C  per  kilowatt- 
hour.   Thus,  the  small  residential  user  pays  an  average  rate  which 
is  roughly  40  percent  higher  than  the  average  rate  for  the  large 
customer.   Such  a  price  differential  cannot  be  justified  on 
the  basis  of  cost  since  virtually  all  electric  utilities  currently 
face  increasing  costs. 

Some  electric  utilities  still  have  special  all-electric 
space-heating  rate  structures.   In  these  cases,  there  is  even 
more  discrimination  among  residential  customers.   Like  the 
regular  residential  rate  structure,  the  all-electric  rate 
structure  is  of  a  declining  block  nature.   An  example  of  an 
all-electric  residential  rate  structure  is  given  in  Table  3. 

TABLE  3 

TYPICAL  ALL-ELECTRIC  DECLINING 
BLOCK  RESIDENTIAL  RATE  SCHEDULE 


Monthly  Fuel 

Consumption  June-Oct.   Nov. -May     Adjustment 


First  130  KWH  $8.90       $8.90       1C/KWH 

Next  170  KWH  2.71C/KWH   2.71C/KWH       1C/KWH 

All  additional  KWH     3.41C/KWH   1.21C/KWH       1C/KWH 


Again,  this  rate  structure  exhibits  a  declining  block  nature, 
offering  consumers  a  lower  charge  per  kilowatt-hour  the  more 
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they  consume. 

Essentially,  it  has  been  the  discrimination  created  by 
the  declining  block  rate  structures  which  has  created  the 
demand  for  lifeline  rates.   In  essence,  the  low  kilowatt-hour 
consumer  has  been  subsidizing  the  high  kilowatt-hour  consumer. 
Because  of  that  subsidization,  the  low  kilowatt-hour  consumer 
has  attempted  to  obtain  relief  by  creating  an  environment  in 
which  their  elected  officials  feel  obliged  to  relieve  their 
burden. 

Rate  Reform  and  Cost  of  Service  Based  Rates 

As  we  indicated  earlier,  rate  reform  is  directed  toward 
determining  rates  based  on  the  cost  of  service.   Though  there 
is  a  strong  impetus  at  the  time  towards  designing  rates  based 
on  the  cost  of  service  (as  witnessed  in  H.R.  12461  and  H.R.  10100) 
the  exact  form  that  the  rates  will  take  is  not  yet  determined. 
There  are  many  possible  forms  which  the  rates  might  take.   How- 
ever, ideally  rate  structures  should  consist  of  three  parts,  since 
a  utility  in  producing,  transmitting  and  distributing  electricity 
incurs  three  basic  costs.   First,  are  the  costs  associated  with 
providing  the  facilities  and  people  necessary  to  meet  peak  kilo- 
watt (kw)  loads.   These  are  called  capacity  costs.   Second,  there 
are  costs  associated  with  producing  kwh's.   These,  which  consist 
largely  of  fuel  costs,  are  called  energy  costs.   Finally,  there 
are  the  costs  associated  with  serving  customers  irrespective  of 
the  kw  load  and  kwh  consumed.   These  are  called  customer  costs. 
Once  these  costs  are  determined  and  allocated  properly  to  each 
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customer  class,  rate  structures  can  be  designed  appropriately. 

An  ideal  residential  rate  structure  would  consist  of  a  separate 

charge  to  reflect  each  of  the  types  of  costs  of  service.   In 

our  previous  example  of  the  current  residential  rate  structures 

with  one  500  kilowatt-hour  consumer  and  one  3000  kilowatt-hour 

consumer,  the  company  would  collect  $92.00  per  month.   Let  us 

suppose  for  the  moment  that  this  is  the  total  cost  of  service 
for  these  two  customers.   An  ideal  rate  structure  might  take 
the  form  shown  in  Table  4. 

TABLE  4 

HYPOTHETICAL  COST-BASED 
RESIDENTIAL  RATE  SCHEDULE 


Service 


Monthly  Charge 


Customer 
Capacity 

Energy 


$5.00 

$4.00  per  maximum  kw  used 
in  the  peak  period 

1C  per  kwh 


Given  this  three-part  irate  structure,  if  we  further  assume  that 
a  500  kilowatt-hour  customer  has  a  maximum  kilowatt  use  of  one  (1) 
kilowatt  in  the  billing  period,  while  the  3000  kilowatt-hour  custo- 
mer has  a  maximum  of  10.75  kilowatts  in  the  monthly  billing  period 
one  can  then  calculate  typical  bills  as  shown  in  Table  5. 
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TABLE  5 

TYPICAL  BILLS 

HYPOTHETICAL  COST  OF  SERVICE 

BASED  RATE  SCHEDULE 


Customer  Charge 
Capacity  Charge 
Energy  Charge 


50  0  kwh 

3000  kwh 

$  5.00 
4.00 
5.00 

$  5.00 
43.00 
30.00 

$14.00  $78.00 


As  you  will  note,  in  comparison  to  the  declining  block 
rate  structure  considered  earlier,  the  monthly  bills  shown 
in  Table  5  indicate  a  decrease  from  about  $20  to  $14,  a 
30  percent  decline,  in  the  bill  of  the  500  kilowatt-hour 
customer.   Simultaneously,  the  bill  for  the  3000  kilowatt- 
hour  customer  under  the  three-part  rate  structure  is  8-1/3% 
higher  or  $6.00  per  month  larger,  increasing  from  $72.00  to 
$78.00,  than  under  the  declining  block  rate  structure.   The 
rates  based  on  costs  simply  reallocate  the  source  of  revenue  and, 
thereby,  put  an  end  to  price  discrimination.   As  under  the  declining 
block  rate  structure,  the  three-part  rate  structure  yields  $92.00 
in  revenue  per  month  to  the  company.   The  three-part  rate  structure 
would  bring  an  end  to  the  subsidization  of  the  high  kilowatt-hour 
consumer  by  the  low  kilowatt-hour  consumer  and  thus,  largely 
eliminates  or  certainly  minimizes  the  need  for  lifeline. 
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Concluding  Remarks 

As  the  United  States  moves  into  a  new  era  of  electricity 
pricing,  the  perceived  need  for  lifeline  rates  will  be 
minimized  if  not  eliminated.   The  perceived  need  originated 
because  of  the  discriminatory  nature  of  the  declining  block 
rate  structure  used  in  the  electric  utility  industry.   As  a 
result  of  that  rate  structure,  low-volume  or  usage  customers 
have  subsidized  high-usage  customers.   Thus,  low-usage  residential 
customers  have  paid  too  much  for  the  services  they  received. 
This  has  led  some  to  believe  that  lifeline  rate  structures  will 
cure  the  problem.   However,  proponents  of  lifeline  fail  to 
recognize  that  lifeline  is  inconsistent  with  cost  based  rates. 
Moreover,  they  often  forget  the  cost  of  service  pricing  can 
accomplish  the  objectives  of  lifeline. 

Cost  of  service  based  rates  will  mean  that  revenues  are 
collected  in  direct  proportion  to  the  cost  that  the  various 
customer  classes  place  on  the  utility.   Typically,  the  low 
kilowatt-hour  residential  consumer  causes  the  utility  to  incur 
substantially  less  costs  per  kilowatt-hour  than  other  customers. 
Therefore,  it  can  be  expected  that  low  kilowatt-hour  consumers, 
on  the  basis  of  cost  based  rates,  will  pay  a  lesser  price  per 
kilowatt-hour  than  they  currently  are.   Additionally,  to  initiate 
lifeline  rates  now  can  only  mean  charging  certain  customers  less 
than  the  cost  of  service,  while  others  are  charged  more.   In 
essence,  lifeline  further  entrenches  price  discrimination  as 
an  element  in  ratemaking,  although  the  discrimination  may  be 
reversed. 


- 


Kb  summary,  we  would  urge  that  the  rate  reform  provisions 
ering  be  enacted.   We  do  not  believe,  how- 
ever, that  -  provisions  are  inconsistent  with  rate 
reform  molded  in  accordance        ind  regulatory  practice. 
Therefore,  we  feline  provisions.   But  we 
i:  ;li_r  :':.i:  z'r.e    objectives  :f  Lifeline  car.  :e  achieved  Ehrougn 
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QUALIFICATIONS 
DR.  MICHAEL  J.  ILEO 

I  am  president  of  Technical  Associates,  Incorporated, 
which  has  offices  in  Richmond,  Virginia  and  Washington,  D.  C. 
Technical  Associates  was  formed  in  1969  as  an  economics  research 
and  consulting  firm  to  provide  a  wide  variety  of  business  and 
technical  consulting  services  to  private  and  governmental  clients 
particularly  in  the  areas  of  public  utility,  transportation  and 
monetary  economics. 

The  consulting  services  rendered  by  Technical  Associates 
include  the  development  of  research  reports  and  testimony  in 
the  areas  of  demand  analysis,  site  location,  rate  structure 
design,  rate  of  return,  and  environmental  impact.   In  connection 
with  this  work,  I  have  presented  formal  testimony  before  the 
Federal  Power  Commission)  the  Federal  Communications  Commission, 
Virginia  State  Corporation  Commission,  Maryland  Public  Service 
Commission,  Federal  Price  Commission,  the  Interstate  Commerce 
Commission,  the  Washington  Metropolitan  Area  Transit  Commission, 
Rhode  Island  Public  Service  Commission,  Florida  Public  ! 
Commission,  Kentucky  Public  Service  Commission,  Nevada  Public 
Service  Commission,  New  York  Public  Service  Commission,  and  the 
Regional  Administrator  of  National  Banks. 

In  the  field  of  public  utility  economics,  members  of  t  In- 
firm have  participated  in  nearly  one  hundred  rate  and  other 
proceedings  before  regulatory  agencies.   I  have  testified  in 
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proceedings  which  have  involved  Commonwealth  Gas  Distribution 
Corp.  (Virginia,  Case  No.  19218);  United  Inter-Mountain  Telephone 
Company  (Virginia,  Case  No.  19099) ;  Potomac  Electric  Power 
Company  (Virginia,  Case  No.  19175);  Delmarva  Power  and  Light 
Company  of  Maryland  (Maryland,  Case  No.  6541) ;  Virginia  Electric 
and  Power  Company  (Virginia,  Case  No.  19179);  Chesapeake  and 
Potomac  Telephone  Company  of  Virginia  (Virginia,  Case  No.  19152) ; 
Potomac  Edison  Company  (Virginia,  Case  No.  19139);  New  England 
Motor  Rate  Bureau  (Federal  Price  Commission) ;  Roanoke  Gas  Company 

(Virginia,  Case  No.  19094);  Clifton  Forge-Waynesboro  Telephone 
Company  (Virginia,  Case  No.  19116);  Virginia  Telephone  and  Tele- 
graph Company  (Virginia,  Case  No.  19298);  Williams  Brothers 
Pipeline  (Interstate  Commerce  Commission,  Docket  Nos.  35720, 
35533  and  35540) ;  Independent  Oil  and  Gas  Association  of  West 
Virginia  (Federal  Power  Commission,  Docket  No.  RI74-188);  D.  C. 
Transit  Co.  (Washington  Metropolitan  Area  Transit  Commission, 
Docket  No.  216);  American  Telephone  and  Telegraph  Company 

(Federal  Communications  Commission,  Docket  No.  20376);  South 
Central  Bell  Telephone  Company  (Kentucky  Public  Service 
Commission,  Case  No.  6232);  Central  Telephone  Company  of  Florida 

(Florida  Public  Service  Commission,  Docket  No.  750320-TP) ;  Bell 
Telephone  Company  of  Nevada  (Nevada  Public  Service  Commission, 
Docket  No.  4  25) ;  and  Long  Island  Lighting  Company  (New  York 
Public  Service  Commission,  Case  No.  26887). 

Prior  to  my  association  with  Technical  Associates  in  1969, 
I  served  as  a  consultant  to  Monsanto  Chemical  Company,  under  the 
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direction  of  Dr.  Joel  Dirlam,  on  the  economics  of  joint  ventures 
in  the  petrochemical  industry.   My  work  involved  an  analysis  of 
the  justification  for  and  economic  impact  of  joint  ventures  in 
the  petrochemical  industry,  particularly  with  regard  to  chemical 
plants,  refineries,  and  pipelines. 

I  received  the  B.S.  (1965)  and  M.S.  (1968)  in  Economics 
from  the  University  of  Rhode  Island.   I  attended  the  University 
of  Missouri  (Columbia)  where  I  studied  advanced  economic  theory , 
taught  undergraduate  economics  and  served  as  a  research  economist 
in  the  School  of  Engineering  on  the  costs  and  benefits  of  alter- 
native environmental-engineering  systems.   I  hold  a  Ph.D.  in 
economics  (1972)  from  Virginia  Polytechnic  Institute  and  State 
University. 

I  am  a  member  of  the  American  Economic  Association,  Southern 
Economic  Association,  Western  Economic  Association,  American  Risk 
and  Insurance  Association  and  the  American  Academy  of  Political 
and  Social  Sciences.   I  have  published  articles  in  the  William 
and  Mary  Law  Review  on  utility  and  banking  regulation.   In  addition, 
I  have  spoken  before  various  professional  groups  on  the  subject 
of  utility  regulation,  such  as  the  Washington  Forum,  which  is  a 
group  of  financial  analysts  who  meet  regularly  to  discuss  financial 
trends  in  the  economy. 
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I  am  Assistant  Professor  of  Economics  at  Virginia  Common- 
wealth University.   From  1971  to  1975,  I  was  Assistant  Professor 
of  Economics  at  California  State  University,  Northridge.   I  am 
also  an  consulting  economist  associated  with  Technical  Associates, 
Richmond,  Virginia. 

I  hold  a  Ph.D.  in  Economics  from  Virginia  Polytechnic 
Institute  and  State  University,  1973  and  a  B.A.  degree  in 
Mathematics  from  University  of  California,  Riverside,  1966. 
In  my  graduate  work  I  specialized  in  price  theory,  public 
economics,  public  utility  economics,  and  monetary  theory. 

Since  I  began  my  graduate  studies  at  Virginia  Polytechnic 
Institute  and  State  University  in  1970,  I  have  been  constantly 
associated  with  Technical  Associates  in  a  consulting  capacity. 
For  the  last  two  years  my  consulting  activity  for  Technical 
Associates  has  concentrated  on  pricing  analyses.   Over  the  last 
year  my  consulting  work  has  concentrated  on  analyzing  rate 
structures  for  electric  utilities.   In  this  work  I  have  analyzed 
electric  utilities  costs,  their  rate  of  return  by  customer  class, 
and  developed  rate  structure  testimony.   Currently,  I  am  parti- 
cipating in  the  development  of  a  cost  of  service  model  for  electric 
utilities  which  will  be  the  basis  for  developing  cost  based  rate 
structures  for  the  electric  utilities.   I  have  testified  before 
the  Virginia  State  Corporation  Commission. 
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I  have  published  in  the  American  Economic  Review  and 
the  Journal  of  Management  and  Business  Consulting.   Forth- 
coming publications  will  appear  in  the  Southern  Economic 
Journal  and  the  Atlantic  Economic  Journal. 

I  am  a  member  of  the  American  Economic  Association, 
the  Public  Choice  Society  and  the  National  Tax  Association. 
I  referee  articles  for  the  American  Economic  Review,  and  the 
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Electric  Power  Rates  For  The  Economically  Disadvantaged 

My  name  is  Herbert  B.  Cohn.   I  am  Vice  Chairman  of 
American  Electric  Power  Company,  the  parent  company  of  the 
American  Electric  Power  System.   This  Statement  is  in  response 
to  an  invitation  to  present  my  views  on  proposals  for  special 
electric  power  rates  for  the  economically  disadvantaged  -- 
which  are  sometimes  referred  to  as  "lifeline  rates". 

I. 
The  Proposal  in  H.R.  12461 

Section  203(a)(3)(A)  of  H.R.  12461  would  require  that, 
in  general,  every  residential  electric  consumer  must  be  pro- 
vided with  "a  subsistence  quantity  of  electric  energy"  at  a  charge 
per  kilowatthour  which  does  not  exceed  the  lowest  charge  per  kilo- 
watthour  to  any  other  electric  consumer  of  the  supplying  utility. 

The  objective  of  this  provision  is,  as  I  understand 
it,  to  assure  that  the  economically  disadvantaged  are  provided 
with  an  essential  minimum  of  electric  power  at  a  cost  they  can 
afford.   I  fully  support  this  objective.   But  I  believe  the 
approach  proposed  in  Section  203  is  not  the  proper  way  to  achieve 
the  objective  and  that  there  is  a  more  effective,  less  wasteful 
and  fairer  way. 

Under  the  formula  prescribed  in  Section  20  3,  the 
charge  for  the  "subsistence  quantity"  of  electric  energy  would 
be  completely  unrelated  to  the  cost  of  such  service  and,  in 
fact,  would  be  only  a  minor  fraction  of  such  cost.   This  is  so 
because  the  formula  is  based  on  the  lowest  kilowatthour  charge 
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to  any  other  consumer  and,  in  the  case  of  those  consumers 
whose  rates  include  a  demand  component  (i.e.,  a  charge  per 
kilowatthour  of  demand)  and  an  energy  component  (i.e.,  a 

charge  per  kilowatthour) ,  the  charge  per  kilowatthour  will 

V 
generally  cover  very  little  more  than  actual  fuel  costs. 

Under  the  formula  in  Section  203,  the  lowest  kilowatt- 
hour charge  to  any  other  consumer  would  be  the  total  charge  for 
the  specified  quantity  of  service  to  the  residential  consumer. 
This  would  disregard  completely  any  element  of  the  demand 
cost  involved  and  any  element  of  the  direct  customer  cost 
associated  with  me.ter  reading,  accounting  and  billing  such 
customer. 

In  a  recent  study  by  the  Staff  of  the  West  Virginia 
Public  Service  Commission,  it  was  demonstrated  that  a  somewhat 
similar  approach  of  providing  all  residential  consumers  with 
the  first  300  kilowatthours  at  a  flat  price  of  3£  per  kilowatt- 
hour would  require  one  of  the  utilities  in  the  State  to  provide 

this  service  at  some  $14  million  below  the  present  cost  of 
**  / 

such  service.     This  flat  price  of  3£  per  kilowatthour  is 


V  There  is  at  least  one  rate  which  comes  to  mind  (i.e.,  the 
charge  for  "dump"  hydro  power)  in  which  the  cost  per  kilo- 
watthour may  even  be  materially  less  than  the  fuel  cost  per 
kilowatthour  for  electricity  generated  in  a  steam  plant. 

**/  Attached  as  Appendix  A  are  extracts  dealing  with  "lifeline 
rates"  from  a  study  by  the  Division  of  Accounts,  Finance 
and  Rates  of  the  Public  Service  Commission  of  West  Virginia. 
Appendix  A-l  includes  the  relevant  material  from  a  Report  to 
the  Commission  dated  December  31,  1975,  and  Appendix  A-2 
includes  a  Supplemental  Report  to  the  Commission  dated 
January  20,  1976.   The  conclusions  in  this  report  are  based 
on  facts  developed  by  the  West  Virginia  Staff  on  the  correla- 
tion between  consumer  income  and  kilowatthour  usage.   The 
study  includes  some  five  pages  of  bibliography. 
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likely  to  be  several  times  greater  than  the  charge  which  would 
result  from  the  formula  in  Section  203.   Under  the  Section  203 
formula  this  revenue  loss  of  $14  million  would,  therefore,  be 
much  greater.   And  the  fact  is  that  only  one-twentieth  or  less 
of  this  revenue  loss  is  associated  with  help  to  the  economically 
disadvantaged,  while  95%  or  more  would  represent  a  windfall 
for  consumers  who  can  afford  to  pay  the  full  cost  of  the  service. 

The  Underlying  Premises  of  the  Proposal  in  H.R.  12461 

The  provisions  of  Section  203(a)  (3)  (A)  appear  to  be 
based  on  three  major  premises: 

First,  that  at  least  a  minimum  of  electric  power  should 
now  be  regarded  as  a  virtual  necessity;  second,  that  there  is  an 
economically  disadvantaged  group  which  may  not  be  able  to  afford 
the  cost  of  such  minimum  of  electric  power;  and,  third,  that  it 
should  be  provided  at  a  special  —  and  below  cost  —  rate  by 
the  electric  utility  supplier. 

I  fully  agree  that  a  minimum  standard  of  living  re- 
quires at  least  a  minimum  quantity  of  electric  power  --  just  as 
it  also  includes  minimum  requirements  for  food,  clothing,  shelter 
and  other  necessities  of  life. 

I  fully  agree  also  that  some  of  the  economically 
disadvantaged  may  not  be  able  to  afford  the  cost  of  such  minimum 
quantity  of  electric  power  —  just  as  they  may  not  be  able  to 
afford  the  cost  of  minimum  requirements  for  food,  clothing, 
shelter  and  other  necessities  of  life. 

I  believe  that  assistance  should  be  provided  to  enable 
this  economically  disadvantaged  group  to  obtain  a  minimum 
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quantity  of  electric  power.  But  I  do  not  believe  the  'Scatter- 
shot" proposal  in  Section  203  is  the  proper  way  to  provide  such 
help. 

II. 

The  Need  For  a  More  Accurate  Definition 
of  the  Economically  Disadvantaged  Group 
and  For  a  Determination  of  How  and  By 
Whom  Assistance  is  to  Be  Provided 

In  providing  assistance  to  enable  the  economically 
disadvantaged  to  obtain  a  "subsistence  quantity"  of  electric 
power,  two  principal  problems  must  be  resolved.   It  is  neces- 
sary, first,  to  identify  and  define  the  economically  disadvantaged 
group;  and,  second,  to  determine  how  and  by  whom  the  required 
financial  assistance  should  be  provided. 

A.   Defining  the  Disadvantaged  Group  in  Terms  of  Those  Using 
a  Specified  Quantity  of  Energy  is  Highly  Inaccurate 
and  Wasteful  and,  in  Some  Cases,  Can  Impose  Higher 
Costs  on  the  Disadvantaged  Than  Those  Now  Being 
Incurred. 

The  provisions  of  Section  203  approach  the  problem  of 
identification  and  definition  by  assuming  that  the  disadvantaged 
class  can  be  adequately  defined  as  those  included  in  the  group 
using  a  specified  quantity  of  energy.   But  this  approach  is 
highly  inaccurate,  wasteful,  and,  in  some  cases,  counter- 
productive.  First,  it  includes  among  those  to  be  helped  a  very 
large  number  of  consumers  who  are  not,  in  fact,  disadvantaged 
and  can  afford  to  pay  for  the  cost  of  their  service;  and,  second, 
it  may  impose  even  greater  burdens  on  some  of  the  larger  use 
consumers  who  are,  in  fact,  among  the  economically  disadvantaged. 
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A  number  of  studies,  including  the  West  Virginia 
study  attached  as  Appendix  A,  have  shown  conclusively  that 
there  is  no  precise  correlation  between  economic  status  and 
kilowatthour  use.   Such  studies  have  shown,  for  example,  that: 

(1)  The  small  user  of  electric  power  is  not  always  one 
of  the  economically  disadvantaged.   Small  users  frequently 
include  people  of  wealth  who  spend  more  time  away  from  their 
homes  or  whose  electric  power  use  at  a  "second  home"  may  be 
minimal. 

(2)  Some  of  the  economically  disadvantaged  may  be  large 
users  --  those  less  able  to  afford  diversion  away  from  the  home 
frequently  use  more  kilowatthours  than  the  more  advantaged  in 
cooking,  lighting,  home  laundry,  hot  water,  radio,  television 
and  the  like. 

(3)  Therefore,  it  is  not  possible,  with  any  degree  of 
accuracy,  to  use  electric  power  consumption  as  the  basis  for 
identifying  and  defining  the  economically  disadvantaged. 

(4)  The  use  of  the  "scatter-shot"  approach  proposed  in 
Section  203  --  under  which  a  below-cost  rate  for  a  specified 


^J      Section  203  appears  to  recognize  the  "second  home"  problem 
by  providing  that  the  special  rate  is  to  be  available  only 
for  the  consumer's  "principal  plac"e  of  residence".   T 
would,  of  course,  create  a  problem  of  no  small  proportions 
in  administration  and  enforcement.   Efforts  by  a  utility 
supplier  to  police  any  such  limitation  would  create  sub- 
stantial problems  in  customer  relations,  rights  of  privacy 
and  other  areas  in  which  the  utility  should  not  be  forced 
to  intrude. 
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number  of  kilowatthours  would  be  provided  to  all  residential 
consumers  --  would  result  in  such  below-cost  service  being 
provided  to  a  very  large  number  of  consumers  who  do  not  need 
such  assistance.   Studies  have  shown  that,  among  those  using 
at  least  a  specified  minimum  of  electric  power  —  for  example, 
200  kilowatthours  monthly  —  9  5%  or  more  would  not  fall  within 
any  reasonable  definition  of  the  economically  disadvantaged. 
But,  under  the  proposal  in  Section  203,  this  group  would  still 
be  provided  with  below-cost  service  for  the  specified  quantity 
of  kilowatthours. 

(5)   Some  of  the  larger  use  consumers -who  are,  in  fact, 
economically  disadvantaged  might  be  required  under  the  Section 

203  proposal  to  pay  more  for  their  electric  power  than  they 

V 
would  pay  under  conventional  cost-related  rates. 

To  achieve  a  fair  and  accurate  identification  of 

the  economically  disadvantaged  group  —  and  to  avoid  unnecessary 

windfalls  and  unintended  subsidization  for  those  who  are  not 

among  the  disadvantaged  --  requires  use  of  the  same  criteria  as  are 

used  in  determining  eligibility  for  such  things  as  food  stamps 


'/      The  West  Virginia  study  attached  as  Appendix  A  shows 

that,  if  it  be  assumed  that  the  revenue  loss  associated 
with  the  below-cost  service  of  the  specified  "subsistence 
quantity"  of  electric  energy  is  to  be  made  up  by  increasing 
the  rates  to  residential  consumers  for  all  other  service, 
the  result,  among  other  things,  would  be  that  some  of  the 
larger  use  consumers  who  are,  in  fact,  in  the  economically 
disadvantaged  group  would  be  required  to  pay  more,  in  the 
aggregate,  for  their  electric  power  than  under  the  rates 
charged  before  the  imposition  of  the  "lifeline  rate". 
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and  welfare  assistance  —  i.e.,  the  criteria  of  need  and 

financial  resources. 

B.   Providing  Below-Cost  Electric  Power  to  the 
Economically  Disadvantaged  By  Requiring 
Other  Consumers  to  Pay  Above  Cost  For  Their 
Service  Violates  the  Cost-Relationship 
Principle  and  Is  Unsound  and  Unfair.   Any 
Such  Assistance  Should  Be  Provided  As  a 
Governmental  Responsibility  From  Public 
Resources . 

The  second  question  which  must  be  faced  and  decided 
relates  to  who  should  provide  the  required  financial  assistance 

If  the  economically  disadvantaged  are  to  be  provided 
with  a  specified  quantity  of  electric  power  at  less  than  its 
cost,  someone  else  must  provide  the  difference  between  its 
cost  and  the  price  paid  for  it. 

A  utility  supplier  cannot  long  provide  service  unless 
it  receives  total  revenues  which  cover  its  total  costs,  in- 
cluding the  cost  of  the  capital  investment  devoted  to  providing 
the  service.   Accordingly,  the  difference  between  any  below- 
cost  rate  established  for  the  economically  disadvantaged  and 
the  cost  of  such  service  must  be  provided  either  by  the  other 
consumers  or  by  the  general  taxpayer  through  governmental 
assistance. 

The  amount  of  this  difference  can  be  very  substantial, 
In  the  West  Virginia  study,  to  which  I  earlier  referred,  the 
annual  revenue  loss  --  under  a  proposed  requirement  that  there 
be  a  "lifeline  rate"  of  3£  per  kilowatthour  for  the  first  300 
kilowatthours  per  month  for  each  residential  consumer  --  was 
found  to  be  some  $14  million.   In  such  case,  to  maintain  its 
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financial  viability  the  utility  would  have  had  immediately 
to  increase  the  rates  charged  to  consumers  for  all  other 
service   by  this  $14  million. 

This  approach  to  providing  financial  assistance  to 
the  economically  disadvantaged  by  imposing  higher  electric 
power  rates  on  other  consumers  is  unsound  and  unfair.   It 
violates  the  principle  (which  elsewhere  in  H.R.  12461  is 
strongly  emphasized)  that  rates  for  electric  power  should  be 
related  to  the  cost  of  providing  the  service.   It  would  do 
so  in  two  respects:   First,  by  requiring  service  at  less  than 
cost  to  the  "lifeline"  consumer  and,  second,  by  imposing  a 
rate  in  excess  of  cost  to  other  consumers. 

And  this  approach  is  unfair  in  imposing  on  the  other 
consumers  an  additional  non-cost  related  burden  which  is 
properly  a  social  cost  and  which  should  be  a  responsibility 
of  society  as  a  whole. 

If  it  is  decided  that  financial  assistance  should 
be  made  available  to  the  economically  disadvantaged  to  assure 
them  a  minimum  quantity  of  electric  power,  I  submit  that  it 
should  be  provided  by  all  taxpayers  as  a  governmental  responsi- 
bility --  just  as  is  the  assistance  provided  in  the  case  of 
food  stamps,  welfare  and  other  necessities  of  life.   It  is 
neither  sound  nor  fair  to  impose  this  additional  cost  on  the 
consumers  of  electric  power. 
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in. 

Conclusion 

In  sum,  my  views  on  the  proposal  in  Section 

V 
203(a)(3)(A)  of  H.R.  12461   are: 

A.    I  agree  that  a  minimum  standard  of  living  requires  at 
least  a  minimum  quantity  of  electric  power;  that  some  of  the 
economically  disadvantaged  may  not  be  able  to  afford  the  cost 
of  such  minimum  quantity  of  electric  power;  and  that  as- 
sistance should  be  provided  to  enable  them  to  obtain  such  mini- 
mum quantity  of  electric  power.   But  the  proposal  in  Section 
203  is  not  the  proper  way  to  achieve  that  objective  and  should 
be  rejected. 

In  the  first  place,  it  violates  the  principle  that 
rates  should  be  cost-related  and  would  require  that  service 
be  provided  at  a  minor  fraction  of  its  cost. 

Second,  it  would  be  highly  inaccurate  and  wasteful. 
Only  5%  or  less  of  the  substantial  revenue  loss  it  would  impose 
would  be  associated  with  help  to  the  economically  disadvantaged. 
The  remaining  95%  or  more  would  represent  a  windfall  for  con- 
sumers who  can  afford  to  pay  the  full  cost  of  service. 

Third,  it  could  well  be  counter-productive  in  imposing 
greater  costs  on  some  of  the  larger  use  consumers  who  are  among 
the  economically  disadvantaged. 

Fourth,  it  would  be  unsound  and  unfair  in  imposing  on 
other  consumers  an  additional  burden,  wholly  unrelated  to  the 


V  These  views  are  equally  applicable  to  the  proposal  in  H.R.  12180 
which,  although  it  includes  some  textual  differences,  follows 
the  same  general  approach. 
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cost  of  service,  which  is  properly  a  social  cost  and  should 
be  a  responsibility  of  society  as  a  whole. 

B.  If  the  Congress  decides  as  a  matter  of  social  policy 
that  financial  assistance  should  be  provided  to  enable  the 
economically  disadvantaged  to  obtain  a  minimum  quantity  of 
electric  power  at  below-cost  rates,  the  sound,  effective  and 
fair  way  to  carry  out  such  a  policy  is: 

1.  To  identify  and  define  the  disadvantaged  group 
through  the  use  of  the  same  criteria  as  are  now 
being  used  to  identify  and  define  the  group  en- 
titled to  food  stamps  and  welfare  assistance  -- 
i.e.,  on  the  basis  of  need  and  financial  resources; 
and 

2.  To  require  that  such  financial  assistance  be  pro- 
vided from  public  resources  as  is  now  being  done  in 
the  case  of  food  and  welfare. 

C.  If,  notwithstanding  the  foregoing,  the  Congress 
decides  that  the  approach  in  Section  203  should  be  adopted  and 
that  the  resulting  revenue  loss  is  to  be  made  up  by  requiring 
other  consumers  to  pay  more  than  the  cost  of  their  service, 
the  Congress  should  explicitly  recognize  that  fact  and  should 
prescribe  how  the  rates  of  such  other  consumers  are  to  be  in- 
creased to  compensate  for  the  revenue  loss. 
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APPENDIX  A-l 


Extract  From 

Public  Service  Commission  of  West  Virginia 

Division  of  Accounts,  Finance  and  Rates 

Report  to  the  Commission  on 

Electric  Rate  Design  Studies 

December  31,  1975 
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LIFZLINZ  RATES 

The  ten  "lifeline  rates"  ia  one  which  haa  recently  come  upon  the 
I    regulatory  scene  and  ia  hailed  by  many  consumer  advocates  before  regulatory  agencies 

!  ii 

aa  a  proper  approach  to  rate  design.   The  concept  of  a  lifeline  rate  is  not  too 

difficult  to  graap.   A  lifeline  rate  would  be  based  on  the  assumption  that  there  is 

a  certain  minimum  quantity  of  electrical  energy  which  ahould  be  guaranteed  'to 

,   residential  customers  at  a  very  low  price.   That  quantity  of  energy,  which  would  be   j 

that  amount  necessary  to  provide  a  customer  with  a  reasonably  comfortable  condition 

of  life,  would  therefore  be  available  to  low  income  consumers.   While  the  concept  of  ' 

i 
lifeline  ratea  is  not  difficult  to  understand,  it  appears  that  definitive  lifeline 

i' 
proposals  are  as  numerous  as  they  are  contradicting.   Any  discussion  of  lifeline 

rates  must  begin  by  asking  certain  questions: 

(1)  What  group  of  customers  is  intended  to  be  helped 
by  lifeline  rates? 

(2)  What  level  ofmsage  6hould  be  set  for  the  minimum 
lifeline  standard? 

(3)  How  will  the  revenue  deficiency  created  by  life- 
line ratea  be  recovered  by  the  electric  utility? 

i, 

(4)  To  offset  the  lifeline  revenue  deficiency  should 
remaining  residential  blocks  bear  a  higher  price 
increment  ? 

•(5)   If  the  revenue  deficiency  created  by  lifeline 

rates  is  recovered  from  remaining  residential 

ij 

usage,  should  it  be  recovered  in  those  blocks 

ij 
immediately  following  the  lifeline  level,  from 

tail  end  blocks,  or  as  an  average  over  all  l! 

remaining  blocks? 

j  The  importance  of  theae  que6tiona  could  beat  be  demonstrated  by 

developing  eeveral  lifeline  propoeale  within  a  hypothetical  load  pattern.   Table 

IZ   bui«.wu«it  the  residential  bill  frequency  of  our  hypothetical  company  and 

Ij   developa  an  analysia  of  the  unite  billed  under  each  rate  block.   It  alao  ahows 

a  simplified  declining  block  rate  atructure  which  we  will  use  aa  a  atarting 

|i   point  to  ahow  the  effect  of  various  lifeline  proposala. 

!i 
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First 

50   Kwh 

Naxt 

100   Kwh 

Next 

200   Kwh 

Nnrt 

350   Kwh 

Next 

500   Kwh 

Next 

800   Kwh 

Over 

2,000   Kwh 

8C  per  Kwh 
7C  ft  Kwh 
6«  per  Kwh 
5«  p«r  xwh 
4«  per  Kwh 
3C  per  Kwh 
2C  per   Kwh 


Bill    Freauenciesi 


Consumption    Blocks 

0 

50 

Kwh 

51 

. 

1.  ) 

Kwh 

151 

- 

350 

Kwh 

351 

- 

700 

Kwh 

701 

-    1 

200 

Kwh 

1,201 

-    2 

000 

Kwh 

Over 

2 

Tot 

000 
lis 

Kwh 

Bill 

Ana 

lysis i 

Number  of 
Bills 


10 
20 
50 
100 
100 
50 
20 


Total   Kwh    Billed 


First 

50   Kwh 

17,300 

Next 

100   Kwh 

33,000 

Next 

200    Kwh 

61,500' 

Next 

350   Kwh 

84,500 

Next 

500    Kwh 

65,000 

Next 

800   Kwh 

46,000' 

Over 

2,000   Kwh 
Totals 

16,000 

323,300 

.07 
.06 
.05 
.04 
.03 
.02 


Total 

Consumption 

Kwh 

300 
2,000 
15,000 
60,000 
100,000 
90,000 
56,000 


323,300 


$ 

1,384.00 
2,310.00 
3,690.00 
4,225.00 
2,600.00 
1,380.00 
320.00 


15,909.00 


Within  the  boundries  of  Table  15  consumption,  we  can  show  the  varying 
effect  of  the  following  lifeline  rate  proposals: 

A.  Set  lifeline  level  at  350  Kwh  to  be  billed  at  4C  per  Kwh. 

B.  Set  lifeline  level  at  350  Kwh  to  be  billed  at  3C  per  Kwh. 

C.  Set  lifeline  level  st  700  Kwh  to  be  billed  at  4C  per  Kwh. 

D.  Set  lifeline  level  at  700  Kwh  to  be  billed  at  3C  per  Kwh. 
The  net  effect  of  the  above  4  proposals  would  be  to  reduce  the  utility's  gross 
revenues  as  followsi 


Reduction  in 
Revenues 


A.  $2,912 

B.  $4,030 

C.  $3,757 

D.  $5,720 


Revenues    Under 

Percentage    Reduct ion 

Above  Rates 

In   Cross    Revenues 

$15,909 

18.3% 

$1S,909 

25.3* 

$15,909 

23.6% 

$15,909 

36.0% 

ru»uc  •■■vici 
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Obviously,  •  utility  company  cannot  afford  to  lose  anywhere  from  18  to 
36%  of  ita  gross  revenues,  ao  the  ravanue  deficiency  must  be  made  up  from  uaage 
outalOe  the  lifeline  rate  blocks.   This  fact  than  leads  us  to  tha  aexiea  of 
questions  aa  to  how  tha  deficiency  is  to  be  apportioned  among  tha  remaining 
consumption. 

Taking  lifeline  proposal  "A",  we  can  ahow  the  effect  of  recovering  the 
deficiency  in  each  of  the  following  weyai 

1.  It  could  be  recovered  in  the  block  insnediately 
following  the  lifeline  cut-off  point. 

2.  It  could  be  recovered  on  an  average  basis  over 
the  remaining  blocks. 

3.  It  could  be  recovered  in  the  tail  block  only,  or 

if  that  is  totally  unreasonable,  as  it  may  well  be, 
it  could  be  recovered  over  the  last  two  blocks. 

Table  16  is  a  graph  which  shows  the  reaulting  ratea  and  the  effect  of  the 
various  proposals  for  recovering  the  revenue  deficiency  created  by  a  350  Kwh 
lifeline  limit  at  a  rate  of  4C  per  Kwh.   Thia  graph  shows  that  under  any  proposal, 
insofar  as  recovery  of  revenues  lost  due  to  the  base  lifeline  amount,  the  customera' 
bills  would  be  lower  and  identical  from  zero  to  350  Kwh  usage.   From  that  point  on, 
tl>r  effects  of  the  various  options  for  recovery  of  revenue  deficiency  are  very 
different. 

Option  one  assumes  that  all  revenues  lost  due  to  base  lifeline  rates  are 
recovered  immediately  in  the  next  block  of  the  proposed  rate  structure.   Under  this 
option,  customers  continue  to  benefit  from  the  lifeline  rates  until  a  consumption 
of  611  Kwh  is  reached.   From  a  uaage  of  612  Kwh  on,  all  customers  pay  a  higher  bill 
under  lifeline  ratea  than  would  have  been  paid  under  non-lifeline  ratea. 

Option  two  assumes  that  the  revenues  loat  due  to  baae  lifeline  ratea  are 
recovered  on  an  averaqe  baais  over  the  remaining  blocks  of  the  rate  structure. 
Under  option  two,  customers  benefit  from  lifeline  rstes  through  a  consumption  of 
1,002  Kwh.   After  that  point  is  paaaed,  customers  pay  s  higher  bill  under  lifeline 
rstcr  than  they  would  have  paid  under  the  non- lifeline  ratea. 

Option  three  assumes  that  the  revanuea  loat  due  to  baae  lifeline  ratea 
are  recovered  only  from  the  laat  two  blocks  of  the  rate  atructure.   Under  thia 
proposal  the  bene f ita  of  lifeline  ratea  extend  to  a  much  higher  uaage,  about 
1,380  Kwh,  with  dramatically  higher  bills  reaulting  for  customers  above  that  level 
of  consumption. 
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The  effect  of  thaaa  three  lifelina  proposals  on  typical  low  ineoaw  cuatomera 
la  ahown  in  Tablaa  17,  18  and  19.   Ha  hava  randomly  chosen  a  low,  middle  and  high 
level  uaar  of  electricity  from  actual  cuatomar  data  used  in  our  atudlea.   The 
varied,  and  eometimea  severe,  variations  ara  clearly  shown  in  these  tablea. 
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TABLE  17 
COMPARISON  OF  BILLINGS  UNDER  VARIOUS  LIFELINE  PROPOSALS 
LOW  IHCOME  -  LOW  USAGE  CUSTOMER 


Non-Lifeline 

Lifeline 

Lifeline 

Lifeline 

Month 

Consumption 
KWH 

Rates 

Proposed    1 
$ 

Proposed    2 
1 

Proposed    3 

$ 

$ 

January 

260 

17.60 

10.40 

10.40 

10.40 

1-Vbru.iry 

101 

7.57 

4.04 

4.04 

4.04 

Kirch 

567 

33.85 

32.23 

27.89 

24.85 

April 

574 

34.20 

32.82 

28.34 

25.20 

May 

196 

13.76 

7.84 

7.84 

7.84 

June 

265 

17.90 

10.60 

10.60 

10.60 

July 

190 

13.40 

7.60 

7.60 

7.60 

A  uc]  ;  i  s  I 

154 

11.24 

6.16 

6.16 

6.16 

September 

356 

23.30 

14.50 

14.38 

14.30 

October 

111 

8.27 

4.44 

4.44 

4.44 

November 

410 

26.00 

19.04 

17.84 

17.00 

December 
Tola) 

370 

24.00 

15.68 

15.28 

15.00 

231.09 

165.35 

154.81 

147.43 

L  



i 

TABLE  18 
COMPARISON  OF  BILLINGS  UMnF*  VfPIOUS  LIFELINE  PROPOSALS 
LOW  INCOME  -  MIDDLE  USAGE  CUSTOMER 

Monthly  Billing 


Monti. 

Consumption 

KWH 

5 'JO 

1  rVltriiai  y 

348 

1  M.ir.  h 

374 

|A|..  ,1 

435 

1  M.iy 

404 

322 

July 

452 

|  Align    I 

360 

!  Se|.|  imU-i 

460 

|  (V  tohei 

322 

November 

404 

De,  c  mber 

462 

Non-Lif el ine 

Lifeline 

Lif  cl  1  rr 

1.1  ri 

•1  )  ni 

Rates 

Proposed    1 

Proposed    2 

I'rojiosed 

S 

$ 

S 

S 

35 

00 

34 

16 

29 

36 

?f. 

00 

22 

88 

13 

92 

13 

92 

13 

92 

24 

20 

16 

02 

15 

54 

15 

20 

27 

25 

21 

14 

19 

44 

18 

25 

30 

20 

26 

10 

23 

22 

21 

20 

21 

32 

12 

88 

12 

88 

12 

88 

28 

10 

22 

57 

20 

53 

19 

10 

23 

50 

14 

84 

14 

64 

14 

50 

28 

50 

23 

24 

21 

04 

19 

50 

21 

32 

12 

88 

12 

88 

12 

88 

25 

70 

18 

54 

17 

46 

16 

70 

28 

60 

23 

41 

21 

17 

19 

60 

316 

57 

239 

'<, 

222 

M 

209 

7  J 
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TABU  19 

COMPARISON  OF  BILLINGS  UNDER  VARIOUS  LIFELINE  PROPOSALS 

LOW  INCOME  -  HIGH  USAGE  CUSTOMER 


Monthly  Billing 


Non-Lifeline 

Lifeline 

Lifeline 

Lifeline 

Month 

ConbU»pt  ion 
KWH 

Rates 

Proposed    1 

9 

Proposed    2 

Proposed    3 

$ 

$ 

January 

4,020 

124.90 

127.80 

167.28 

248.44 

February 

2,840 

101.40 

104.30 

127.33 

169.72 

March 

3,04  3 

105.36 

108.26 

134.06 

182.98 

April 

2,474 

93.98 

96.88 

114.72 

144.86 

May 

1,594 

72.32 

75.22 

80.74 

81.84 

June 

1,341 

64.73 

67.63 

69.60 

62.36 

July 

1.38S 

66.17 

69.07 

102.52 

58.35 

Angus! 

1,076 

55.54 

58.44 

56.70 

46.54 

S(|.l  ember 

1,284 

63.02 

65.92 

67.10 

57.97 

October 

500 

30.50 

26.60 

23.60 

21.50 

Novemlxr 

2,156 

87.62 

90.52 

103.90 

123.55 

IX.' comber 

3,108 

106.66 

109.56 

136.27 

187.34 

To  ml 

972.20 

1,000.20 

1,183.82 

1,385. 4S 
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Earlier,  we  Mentioned  that  one  of  the  questions  that  we  must  answer  before 
proceeding  into  any  lifeline  based  rate  revlalon   1st   "What  customers  are  we 
attempting  to  help  with  lifeline  rates?"   The  obvious  answer,  considering  the 
social  welfare  implications,  Is  that  such  ratas  are  meant  to  provide  economically 
disadvantaged  customers  with  lower  bills  for  electrlcsl  energy.   Since  such  lower 
bills  for  one  group  of  customers  must  be  off-set  by  higher  bills  to  another  group 
of  customers,  it  must  follow  that  the  intent  of  lifeline  rates  would  be  that 
customers  other  than  the  economically  disadvantaged  subsidise  the  benefactors  of 
the  lifeline  rate.   The  obvious  disadvantage  of  the  lifeline  options,  that  we  hsve 
so  far  studied,  is  that  the  benefit  and  subsidisation  aims  ]ust  mentioned  can  only  be 
accomplished  if  all  low  consumption  customers  and  no  high  consumption  customers 
could  be  numbered  amon^  the  economically  disadvantaged.   We  do  not  believe  that  this 
condition  exists. 

Looking  again  at  the  graph  on  Table  16,  we  note  that  any  customer  whose 
usage  places  him  on  the  various  lifeline  curves  below  the  point  at  which  that 
curve  crosses  the  non- lifeline  rate  curve  would  benefit  from  the  lifeline  rate 
through  a  lower  bill.   Conversely,  any  customer  which  falls  above  the  point  at  which 
the  lifeline  curve  crosses  the  non-lifeline  curve  would  subsidise  the  lower  usage 
customers  by  paying  a  higher  electric  bill.         It  is  almost  a  certainty  that 
there  will  be  many  customers  in  the  low  usage  group  that  are  financially  quite  well 
off,  however  these  customers  will  still  benefit  from  lifeline  rates.   On  the  other 
hand,  many  of  the  customers  who  would  be  included  in  the  group  which  requires 
financial  assistance   could  be  higher  usage  customers   and  could  actually  be 
confronted  with  higher  billsunder  lifeline  rates  than  under  existing  rate  structures. 

This  problem,  in  addition  to  the  fact  that  lifeline  ratee  are  contrary  to 
the  principle  of  cost  based  rates,  are  the  two  greatest  dissdvantages  of  any 
lifeline  proposal.   An  alternative,  such  as  only  allowing  the  lifeline  rata  apply 
to  an  acceptable  list  of  economically  disadvantaged  customers,  would  offer  as  many 
problems  as  to  identi f icstion  and  eligibility  as  energy  stamp  proposals  or  expanaion 
of  exist inc  welfare  programs  to  Include  additional  cash  benefits  for  meeting 
..♦<  !<#•..  ►-ills. 

Because  of  the  popularity  among  many  consumer  oriented  groups  of 
lifeline  rstes  and  becauae  of  the  importance  of  the  social  impact  of  welfare 
oriented  rate  designs,  we  have  investigated  the  effect  of  lifeline  rates  aa  applied 
to  actual  West  Virginia  Statistics.   To  accomplish  this,  we  have  reviewed  the  lists 
of  individuals  receiving  welfare  paymenta  from  the  State  of  Wast  Virginia  and  those 
eligible  for  ftood  Stamp  Program  benefits.   By  this  review,  we  first  separated  the 
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nsswa  geographically,  placing  aach  aa  to  service  area  of  all  electric  utilitiee  In 
the  atate.  He  then  determined  how  aany  of  the  Hated  individuals  ware  alio  on 
record  as  customers  of  the  various  electric  utilities.   Where  volume  permitted,  all 
names  were  cross-checked  against  utility  company  records;  however,  in  the  esse  of 
the  larger  utilities,  where  time  prohibited  examination  of  each  nam*,  we  used  s 
rsndoai  50%  sample  of  welfare  and  food  stamp  recipients  for  cross-checking  in  order 
to  determine  how  many  of  the  sample  names  could  also  be  identified  ss  utility 
company  customers. 

Once  we  hed  specifically  identified  welfare  and  food  stamp  recipients  on 
each  electric  utility's  records,  we  obtained  a  twelve  month  bill  frequency 
analysia  to  determine  what  levels  of  consumption  these  customers  fell  in. 

While  our  studies  in  this  area  are  not  yet  completed,  we  have  been  able 
i<i  Buassarixc  a  portion  of  the  data  compiled  for  inclusion  in  this  report.   Table  20 
is  a  summary  comparing  total  residential  usage  of  our  W.  Va .  electric  utilities  to 
tin-  u.'-i'ji!  <il  the  low  income  eustoavr'j,  while  Tables  21  through  35  snow  the  usage 
|).ii.Lirn  ol  low  income  customers  on  a  company  by  company  basis,  where  information  was 
available  .iL  tin-  iimo  of  this  report. 

Sin<<  "average"  annual  usage  may  bo  only  a  computed  figure  which  ropr"scrii  ■ 
im. mi. hly  consumption  both  above  and  bcJow  the  "average','  we  bav  used  20  low  i neome 
.  u-.t  miH-rs  of  one  of  our  reporting  electric  utilities  to  show  actual  monthly 
i  ..nsiimpi  ion  for  a  12  month  period.   This  study  is  shown  on  Table  36  and  demonstrates 
rh.il  sumo  low  income  users  could  receive  both  higher  and  lower  bills  under  various 
lifeline  proposals  since  their  consumption  could  range  from  low  to  high  depending 
mi  i  he  mom  h  studied. 
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Rate 
Blocks 

0   -           30 

31    -          70 

71    -        200 

201    -         500 

501    -    1,500 

Over        1,500 

Total 

TABLE   21 

APPALACHIAN   POWER    COMPANY 

LOAD  STUDY 

LOW    INCOME  CUSTOMERS 

Low    Income                               Percentage    to  Total 
Customer  Bills                                    Low    Income 
railing  Within  Block                       Customer  Bills 

% 

371                                                         1.2 
622                                                         1.9 

6,131                                                          19.0 

14,611                                                          45.3 

9,418                                                          29.2 

1,080                                                            3.4 

32,233                                                       100.0 

1 

Rate 
Blocks 

0    -           50 

51    -         100 

101    -         200 

201    -         500 

501    -    1,500 

Over      .1,500 

Total 

TABLE    22 

BLACK    DIAMOND    POWER    COMPANY 

LOAD    STUDY 

LOW    INCOME   CUSTOMERS 

Low    Income                                 Percentage    to   Total 
Customer   Bills                                      Low    Income 
Falling   Within   Block                        Customer   Bills 

% 

1                                                                  .5 
14                                                               6.5 

23  10.7 
95                                                            44.2 
58                                                            26.9 

24  H.2 

215                                                          100.0 

Rate 
Blocks 

0    -       22 

23    -      40 

41    -      80 

81    -    300 

Over        300 

Total 

TABL2    23 

ELK    POWER    COMPANY 

LOAD   STUDY 

LOW    INCOME    CUSTOMERS 

Low    Income                               Percentage    to  Total 
Customer   Bills                                      Low    Income 
Falling   Within  Block                        Customer   Bills 

% 

3                                                              .5 
2                                                              .4 

17                                                               3.1 
232                                                            41.6 
303                                                            54.4 

557                                                             100.0 
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ELXHORN    PUBLIC   SERVICE   COMPANY 

LOAD   STUDY 

LOW    INCOME   CUSTOMERS 


Low   Income  Percentage  to  Total 

Rate  Customer    Bills  Low    Inccese 

Blocks  railing  within  Block  Customer   Billa 


0-50  2  2.1 

51-100  1  1.0 

101    -    200  4  4.2 

201    -    500  21  21.9 

Over      500  68  70. B 

Total  96  100.0 


TABLE    25 

CRAIG- BOTETOURT    ELECTRIC    COOPERATIVE 

LOAD   STUDY 

LOW    INCOME   CUSTOMERS 

Low    Income 

Percentage   to   Total 

Rate 

Customer    Bills 

Low    Income 

Blocks 

Falling   Within    Block 

Customer    Bills 

% 

0    -      25 

-0- 

-0- 

26    -       70 

-0- 

-0- 

71    -    200 

-0- 

-0- 

201    -    750 

17 

81.  0 

Over    750 

4 

19.0 

Total 

21 

100 . 0 

KIMBALL    LIGHT    &    WATER    COMPANY 

LOAD   STUDY 

LOW    INCOME   CUSTOMERS 


Low    Income 

Rate 

Customer    Bills 

Block* 

Falli-.g   Within    Mock 

0    -           50 

-0- 

51    -         100 

8 

101    -         200 

36 

201    -         500 

127 

501    -    1,500 

45 

Ovri       1,500 

6 

Percentage    to   Total 

Low    Income 

Customer    Bills 


-0- 

3.6 
16.2 
57.2 
20.3 

2.7 


100.0 
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Rote 

Block* 

0   - 

40 

41    - 

90 

91   - 

200 

201    - 

550 

551    -    1 

000 

1,001   -    1 

600 

Over        1 

600 

TABLE   27 

MONONGAHELA    POWER  COMPANY 

LOAD  STUDY 

LOW    INCOME   CUSTOMERS 


Low    Income  Percentage   to   Total 

Customer   Bills  Low   Income 

railing  Within  Block*  Customer   Bill* 


1 


856 

2 

188 

8,550 

22 

020 

8 

656 

2 

630 

1,494 

Bi-monthly   billings   were   restated   to   reflect 
billing  on  a  monthly  basis. 


TABLE   28 

POTOMAC   EDISON  COMPANY  OF  WEST   VIRGINIA 

LOAD  STUDY 

LOW    INCOME    CUSTOMERS 

Low    Income                                                  Percentage   to   Total 

I'3te 

Customer   Bills                                                      Low    Income 

?locks 

Falling   Within   Block*                                        Customer    Sills 

0    -      50 

% 
218                                                                               3.2 

51    -    150 

1,146                                                                             1C.C 

151    -    750 

4,906                                                                             71.3 

Over      750 

614                                                                e.9 

Total 

6, 864                                                                         lOCM) 

Notei 

•      Bi-monthly   billinys   were   restated   to   reflect 

billing 

on  a   nonthJy   basis. 

■    .                 . 

TABLE    29 

POTOMAC 

EUISOll 

COMPANY   OF  WEST    VIRGINIA    -    ELECTRIC 

WATER 

HEATIJX 

LOAD  STUDY 

LOW    INCOME   CUSTOMERS 

Low    Income 

Percentage   to   Total 

V;te 

Customs  -    Pills 

Low    Income 

Blocks 

Falling  Within    Blocks* 

Customer    Bills 

0    -      50 

12 

% 

.4 

51    -    150 

54 

1.6 

151    -    450 

752 

22.1 

45J    -    7^0 

1,298 

38.2 

Over      750 

Tntal 

1,284 

3,400 

37.7 

Eoo!  5 

Note, 

•       01- 

■out 

hly    billinrjs   were    restated 

to 

re 

fleet 

bllllng 

on   a   monthly   basis. 

-    .        .  I . .     t  I 
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TABLE  30 

POTOMAC  EDISON  COMPANY  OF  WEST  VIRGINIA  - 

ALL  ELECTRIC  SERVICE 

LOAD  STUDY 

LOW  INCOME  CUSTOMERS 

Low  Income 

Percentage  to  Total 

Rate 

Customer  Bills 

Low  Income 

Blocks 
0  -    150 

Falling  Within  Block  • 
B 

Customer  Bills 

.6 

151  -   400 

28 

a.o 

401  -  1,650 

756 

53.6 

Over  1,650 

618 

43.8 

Total 

ll"? 

100.0 

Note:   ■   Bl 

-monthly  billings  were  restated 

to  reflect 

billing  on  a  monthly  basis. 

1 

TABLE  31 

UNION  POWER  COMPANY 

LOAD  STUDY 

LOW  INCOME  CUSTOMERS 

Low  Income 

Percentage  to  Total 

Rate 

Customer  Bills 

Low  Income 

Blocks 

Falling  Within  Block 

Customer  Bills 

0  - 

50 

-0- 

% 

-0- 

51   - 

100 

2 

.9 

101   - 

200 

9 

4.1 

.  201   - 

500 

106 

48.9 

501   -  1 

500 

100 

46.1 

Over    1 

500 

-0- 

-0- 

Total 

217 

100.  0 

TABLE   32 

UNITED   LIGHT   AND    POWER   COMPANY 

LOAD  STUDY 

LOW    INCOME   CUSTOMERS 


Low 

Income 

Percentage  to  total 

R*te 

Customer  Bills 

Low  Income 

Blocks 

Fall 

ing 

Within  Block 

Customer  Bills 

0   -     50 

20 

% 
2.4 

51   -    100 

29 

3.4 

101   -    200 

42 

4.9 

201   -    500 

338 

39.8 

501   -  1,500 

403 

47.5 

Over    1,  500 

17 

2.0 

414 


TABLE   33 

VIRGINIA    ELECTRIC    t    POWER 

:OMPANY 

LOAD   STUDY 

LOW    INCOME   CUSTOMERS 

Low   Income 

Percentage    to  Total 

Rat* 

Customer  Bill* 

Low    Income 

Block* 

railing  Within  Block 

Customer   Bill* 

% 

0    -      90 

538 

12.7 

91    -    210 

981 

23.3 

211    -   600 

1,798 

42.6 

Over       600 

902 

21.4 

Total 

4,219 

100.0 

TABLE   34 

WAR   LIGHT  AND   POWER 

COMPANY 

LOAD   STUDY 

LOW    INCOME    CUSTOMERS 

Low   Income 

Percentage    to  Total 

Rate 

Cuatomer   Bill* 

Low   Income 

Block* 
0    -           50 

Falling   Within   Block 
32 

Cuatomer   Bill* 

% 
3.8 

51    -         100 

29 

3.4 

101    -         200 

63 

7.4 

201    -         500 

339 

39.9 

501    -    1,500 

372 

43.8 

Over        1,500 

15 

1.7 

Total 

8S0 

100.0 

TABLE  35 

WHEELING  ELECTRIC  COMPANY 

LOAD  STUDY 

LOW    INCOME   CUSTOMERS 


Low    Income 

Percentage    to  Total 

Rate 

Cuatomer   Bill* 

Low    Income 

Block 

30 

railing 

within  Block 

Customer  Bill* 

0    - 

57 

% 

.9 

31    - 

70 

150 

2.4 

71    - 

200 

1,048 

16.7 

201    - 

SOO 

3,030 

48.1 

501    -    1 

500 

1,953 

31.0 

Over         1 

500 

56 

.9 
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A*  wo  havo  pointed  out  on  several  occasions  within  the  body  of  this 
ro|jort,  we  havo  just  begun  to  digest  and  categorize  the  groat  volume  of  Material 
which  has  been  colloctod  in  the  course  of  our  various  rate  design  studies.   We 
hope  to  report  in  the  near  future  in  more  detail  on  the  various  questions  and  areas 
of  study  that  havo  merely  been  hiqhlighted  in  this  report. 

If  we  were  to  draw  any  conclusions  from  our  study  up  to  this  point   it 
would  be  that  the  changes  in  rate  design  should  be  approached  in  a  careful  and 
thoughtful  manner,  giving  full  weight  to  both  cost  responsibilities  and  non-cost 
factors  which  enter  into  rate  design. 

It  is  important  that  we  realize  the  "balancing"  iffect  of  changes  in 
rate  design,  in  that  changes  that  affect  one  group  of  customers  can  ultimately 
have  compensating  effects  on  another  group  of  customers,  some  of  which  may  not 
have  been  foreseen.   Rate  making  and  rate  design  must  have  the  firm  foundation  of 
a  cost  of  service  study,  allocating  costs  both  between  classes  of  customers  and 
between  usage  groups  within  a  customer  class.   While  such  a  study  only  defines 
the  broad  limits  of  class  rate  structure,  without  it  the  Commission  is  faced  with 
numerous  and  often  conflicting  suppositions. 

It  also  is  evident  that  rate  making  and  rate  design  reform  must  be 
approached  on  a  company  by  company  basis  since  the  cost  factors  and  non-cost 
considerations  vary  widely  between  electric  utilities.   Any  attempt  to  formulate 
broad  based  rate  concepts  that  could  apply  to  all  of  our  electric  utilities  can 
only  result  in  inadequate  and  improper  rate  designs. 
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In  o\ir  Studies  of  lifoline  rates  wc  havo  very  seriously  considered  the 
question:   "What  group  of  customers  ic  intended  to  be  helped  by  lifeline  rates?" 
So  far,  wo  havo  been  unable  to  determine  any  direct  relationship  between  low  incorno 
levels  and  low  usaqc  of  electrical  energy.   In  addition,  wc  have  seen  no  workable 
lifeline  proposals  th.it  distinguish  between  low  level  users  who  should  receive 
subsidization  and  low  level  users  who  would  be  considered  to  be  above  the  income 
level  of  the  economically  disadvantcged.   Conversely,  we  realize  that  many  high  level 
users  of  electricty  might  well  fall  into  an  incone  bracket  that  would  have  them 
considered  as  among  the  economically  disadvantaged.   To  the  extent  that  many  lifelir.t 
proposals  would  present  high  level  users  with  higher  bills  than  those  they  would 
receive  under  non-lifeline  rates,  sone  of  the  very  people  v;hich  lifeline  proponents 
want  to  help  would  be  burdened. 

We  have  revised  Table  21,  Page  30  of  our  original  report  to  demonstrate 
the  relationship  between  total  customer  usage  patterns  and  low- income  customer  usage 
patterns. 


Appalachian  Power  Conpany 
Bill  Frecuencies 


Total  Customer 

Low  Income  Customer 

! 

Bills  Falling 
Within  Block 

78,060 

Bills  Falling 
Within  Block 

Percentage 

to 

Total 

Rate  Blocks 

All  Bills 
2.3 

La 

v  I-comc 

0  -     30 

371 

1.2     | 

31  -     70 

73,837 

622 

2.2 

1.9    ' 

71  -    200 

390,088 

6,131 

11.5 

19.0 

201  -    500 

1,188,573 

14,611 

34.9 

45.3 

501  -  1,500 

1,390,021 

9,418 

40.9 

29.2 

Over  1,500 
Totals 

282,017 
3^402,596 

1,080 
32^233 

8.3 

100.0 

3.4 

100.0     ! 

A  study  of  this  Bill  Frequency  Analysis  shows  us  that  the  low  income  group 
identified  as  customers  of  Appalachian  Power  Company  generally  fall  into  usage 
categories  only  slightly  smaller  than  the  total  residential  group.   More  important, 
of  the  541,985  total  bills  rendered  that  shows  consumption  between  0  and  200  Kill, 
only  7,124  were  identified  in  our  Lew  inrome  study.   After  «d3usting  tho  low  income 
number  to  rcfloct  a  100'.  sample,  we  find  that  of  approximately  45,000  customers,  in 
Appalachian's  West  Virginia  Service  Area  that  used  from  0  to  200  Kl.'H,  alxiut  1,030 
or  uliyhtly  less  than  2.3\  were  included  in  the  low  income  study  group. 


IX  r  nili.r  11,   1975 
pp.  21  And  27. 


I  j  1  (  K.  ()Oi  t  on  R.it  i  IV.  i.jn, 
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Wo,  of  course,  realize  Lhnl  i«my  who  would  )>o  considered  economically 
disadvantaged,  including  the  elderly  und  diuabled,  may  not  have  boon  included  In  our 
welfare  and  fooci  cv.nnp  9roup.   Ncvorthrlcnc,  It  still  appenrn  that  there  would  be 
many  thousand  low  usage  customers  wlio  would  not  be  included  in  any  economically 
disadvantaged  group. 

In  connection  wit))  our  studies  into  lifeline  rates  wo  have  relied  not  only 
on  similar  work  being  done  in  other  States,  but  have  compiled  actual  data  that 
applies  to  West  Virginia  customers.   It  would  be  nearly  impossible  to  reproduce  all 
of  the  information  that  we  have  compiled  and  if  wo  did,  the  resulting  report  would 
contain  thousands  of  pages.   Our  files  on  low  income  electric  customers  alone  contair.  li 
over  9,000  individual  customer  account  records  including  over  103,000  monthly  billi-- 
detcrminents.   Wc  have,  nevertheless,  attempted  to  evaluate  all  of  this  data  in  order  ![ 
to  arrive  at  possible  conclusions  regarding  various  lifeline  proposals. 

One  of  the  special  studies  which  we  conducted  deals  v:ith  the  affect  o. 
various  lifeline  proposals  on  residential  customers  of  Appalachian  Power  Compur.v. 
Basically,  we  approached  this  study  as  follows:  'J 

1.  Determine  customer  billings  by  rate  blocks 
for  total  residential  customers  and  low 
income  residential  customers.   (Schedule  1) 

2.  Determine  the  effect  on  revenues  under  two 
lifeline  proposals. 

(a)  500  KWH  @  3$ 

(b)  200  laJH  @  3£ 
(Schedule  2) 


3.  Calculate  new  rates  for  each  of  the  two 
lifeline  proposals  assuming  that  the  revenue 
deficiency  from  Schedule  2  could  be  recovered 

from  remaining  residential  customer  in  one  of  li 

three  ways:  j1 

(a)  In  next  rate  block  j 

(b)  In  all  remaining  rate  blocks 

(c)  In  last  two  rate  blocks  | 
(Schedule  3) 

i 

4.  Determine  the  effect  of  various  lifeline 
proposals  on  total  low  income  group. 

(Schedule  4) 

It  is  apparent  from  reviewing  tho  following  schedules  that  studies  o: 
actual  data  closely  approximate  the  hypothetical  approach  v.hich  WO  took  in  our 

i  report.   lhc  schedules  themselves  are  self-explanatory  «nd  contain  data 
that  can  be  restated  in  several  forme  for  purposes  of  specific  •valuation. 
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SchnOulo  3 
Bhoct  1  of  2 


APPALACHIAN  POWI»  COM  PA  117 
CALCUJATIOII  or  IIKW  HATES  1X)R  LI  PEL!  Ill: 
IF  1IHGT  500  KWH  §  3C 


Haxt  1,000     Over  1,500 


(1)   Recover  Deficiency 
In  Next  Pate  Clock 


Billing  Determinants   174,867   1,305,794,869    703,e<l,3C7    305,086,543 

Rate        $    2.50  $ .03000   $     .048585   $      .02504 

Revenue     $437^  16B_$  _  j.^  173J-B_<6___S__34J  196,^:0_^$^_7|,j639l  36_7  $81,^46,  51 1 

(2)   Recover  Deficiency 
Over  Remaining  Blocks 
($.014835  to  Each) 

Rate       $    2.50  $       .03000   $     .042155   $     .039875 


J437,  168  $    39,  173,  8<6  _  $_  j_9, ,67_q,ji30r_ ^  .^jL165,J326_$81, A46^7,7,0. 


(3)      Recover  Deficiency 
Over   Last   2   Blocks 
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SUMMARY  AND  CONCLUSIONS 

My  name  is  Joe  D.  Pace.  I  am  an  economist  and  a 
vice  president  of  National  Economic  Research  Associates,  In- 
corporated (NERA) ,  a  firm  of  consulting  economists  with  its 
principal  office  in  New  York  City  and  other  offices  in  Los 
Angeles,  Philadelphia,  Salt  Lake  City  and  Washington,  D.C. 
My  educational  and  professional  background  is  set  forth  in 
Appendix  I. 

The  research  on  which  my  testimony  is  based  has 
been  made  possible  by  13  electric  utilities  which  jointly 
support  research  on  a  wide  variety  of  industry  problems1 
and  by  several  individual  utilities  in  whose  rate  cases  I 
have  been  involved.   However,  the  views  expressed  in  my  state- 
ment are  my  own  and  do  not  necessarily  reflect  the  position 
of  any  individual  utility. 


1   The  13  utilities  are:   General  Public  Utilities  Corporation 
Long  Island  Lighting  Company,  New  England  Electric  System, 
Northeast  Utilities,  Pacific  Gas  &  Electric  Company, 
Pacific  Power  &  Light  Company,  Pennsylvania  Power  &  Light 
Company,  Public  Service  Company  of  Colorado,  Public  Service 
Company  of  New  Mexico,  San  Diego  Gas  &  Electric  Company, 
Tampa  Electric  Company,  Virginia  Electric  &  Power  Company, 
and  Wisconsin  Electric  Power  Company. 
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I  have  been  asked  to  address  Paragraph  3,  Section 
203(a)  of  H.  R.  12461.   This  is  the  so-called  "lifeline"  pro- 
vision of  the  bill  that  has  as  its  apparent  objective  assisting 
low-income  residential  consumers  in  meeting  the  burdens  imposed 
upon  them  by  rising  electricity  prices.   While  this  Section 
focuses  on  a  problem  that  is  both  real  and  significant,  it 
does  not  provide  an  effective  or  efficient  solution  to  that 
problem.   Therefore,  the  lifeline  provision  of  H.  R.  12461 
should  be  rejected. 

Recognizing  that  the  lifeline  provision  of  H.  R. 
12461  is  part  of  a  comprehensive  rate  reform  package  slated 
for  introduction  in  two, years,  admittedly  it  is  difficult  now 
to  evaluate  with  precision  its  potential  impact  on  various 
customer  groups.   However,  the  general  outline  is  clear. 

First,  it  is  clear  that  H.  R.  12461  would  mandate  a 
substantial  rate  reduction  on  approximately  the  first  100 
kilowatt-hours  per  month  used  by  each  residential  electric 
customer  without  regard  to  whether  the  customer's  income  is 
$4,000,  $40,000  or  $400,000  per  year.   Thus,  despite  the 
apparent  objective  of  helping  low-income  consumers,  under 
H.  R.  12461* s  lifeline  provision,  approximately  two-thirds  of 
the  rate  reduction  would  go  to  those  whose  incomes  are  over 
twice  the  federal  poverty . level . 2 


The  current  federal  poverty  level  for  a  nonfarm  family  of 
four  is  $5,050. 
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Second,  it  is  clear  that  H.  R.  12461  would  deny  any 
lifeline  benefits  to  customers  who  do  not  pay  their  own  elec- 
tricity costs  directly  but  have  such  costs  included  in  their 
rent  payments.   Indeed,  as  is  often  the  case,  if  the  landlord 
is  billed  on  a  commercial  rate  schedule  for  the  combined  elec- 
tricity use  of  the  renting  households,  lifeline  rate  restruc- 
turing is  likely  to  increase  the  landlord's  electricity  costs 
and  thus  result  in  a  higher  rent  requirement.   This  problem 
is  of  considerable  significance.   Census  data  indicate  that 
on  a  national  basis  one  out  of  every  eight  low-income  families 
has  its  electricity  costs  included  in  rent  and  thus  should  ex- 
pect to  see  its  living  costs  increased  as  a  result  of  lifeline 
rate  restructuring. 

Third,  the  amount  of  the  rate  reduction  provided  to 
residential  customers  under  H.  R.  12461' s  lifeline  provision 
seems  likely  to  vary  greatly  and  arbitrarily  from  one  area  to 
another.   For  example,  using  present  rate  schedules  as  a 
guide,  the  reduction  on  the  first  100  kilowatt-hours  per 
month  would  be  $6.75  on  the  Jersey  Central  Power  and  Light 
Company  system,  but  only  $3.28  on  the  Public  Service  Company 
of  Colorado  system.   Such  variations  bear  no  discernible 
relationship  to  need. 

Fourth,  depending  on  the  way  the  lifeline  section 
of  H.  R.  12461  is  interpreted — and  at  present  this  is  quite 
unclear--it  will  require  at  least  the  first  100  kilowatt-hours 
per  month  to  be  provided  to  each  residential  customer  at  a 
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rate  even  below  the  marginal  energy  cost  of  serving  such  cus- 
tomers.  Such  a  rate  obviously  will  make  no  contribution  to 
the  costs  of  meter  reading,  customer  accounting  or  the  opera- 
tion and  maintenance  of  the  distribution  system  necessarily 
associated  with  the  lifeline  service.   Moreover,  H.  R.  12461 
leaves  the  way  open  for  individual  states  to  increase  substan- 
tially the  consumption  levels  covered  by  the  below-cost  life- 
line rate.   Such  increases  must  be  anticipated  since  most 
observers  cite  300  kilowatt-hours  per  month  as  the  minimum 
necessary  level  of  consumption. 

Who  will  pay  for  this?   In  the  face  of  the  compre- 
hensive rate  adjustments  mandated  by  H.  R.  12461,  exactly 
what  other  rates  would  be  raised  and  by  how  much  cannot  be 
known.   However,  the  general  tendency  will  be  for  the  life- 
line rate  restructuring  to  shift  rate  burdens  to  high-use 
residential  customers  and  to  commercial  and  industrial  cus- 
tomers.  The  widely  held  belief  is  that  low-income  consumers 
almost  always  use  small  amounts  of  electricity  and  thus  unam- 
biguously will  benefit  from  lifeline  rate  restructuring. 
What  this  overlooks  is  that  a  large  number  of  low-income  con- 
sumers utilize  electricity  for  space  heating,  for  water 
heating  and  cooking  or  for  farm  uses  and  thus  will  not  be 
small  users  of  electricity  no  matter  how  conservative  they 
may  be.   Data  we  have  extracted  from  the  1970  Census  material 
indicate  that,  as  a  result  of  these  uses  as  well  as  the  elec- 
tricity included  in  rent  problem,  a  lifeline  rate  plan  that 
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focuses  benefits  on  low-use  residential  customers  will  bypass 
over  one-half  of  the  poor  in  14  states  and  over  one-fourth  of 
the  poor  in  25  additional  states. 

Beyond  this,  some  low-income  consumers  ultimately 
may  suffer  as  a  result  of  the  potentially  uneven  impact  of 
H.  R.  12461' s  lifeline  provision  on  commercial  and  industrial 
customers  located  in  different  areas.   If  all  or  a  large  part 
of  the  lost  lifeline  revenue  is  recovered  through  commercial 
and  industrial  rates,  areas  now  having  a  relatively  thin  in- 
dustrial base  will  tend  to  be  disadvantaged  in  competing  to 
attract  new  firms  to  the  area.   This  will  result  from  the 
simple  fact  that  where  there  are  few  industrial  customers, 
the  lifeline  offset  burden  borne  by  each  will  be  greater. 
Clearly,  the  loss  of  even  one  potential  employer  to  a  given 
area  may  more  than  counterbalance  any  lifeline  benefit  enjoyed 
by  the  low-income  consumers  in  that  area. 

Finally,  it  is  clear  that  customers  served  by  the 
great  majority  of  the  nation's  rural  electric  cooperatives, 
a  large  fraction  of  the  municipal  electric  systems,  and  some 
investor-owned  systems  will  not  be  covered  by  H.  R.  124  61 's 
lifeline  provision  due  to  the  small  sire  of  those  systems. 
However,  to  the  extent  that  the  prices  of  the  products  they 
buy  increase  to  reflect  higher  commercial  and  industrial  elec- 
tricity rates  necessitated  by  the  imposition  of  lifeline 
rates  elsewhere,  the  customers  of  such  small  systems  will  pay 
for  part  of  the  costs  of  the  lifeline  benefits  enjoyed  by 
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rs.   Our  best:  estimate  is  that  one  out  of  every  eight 
rs  in  the  United  States  are  served  by 
- 

In  sum,  it  should  be  clear  that  the  manipulation 
of  electi       cats  structures  does  not  offer  an  effective 
adistribute  real  income  to  the  poor.   The  Congress 
should  turn  to  other  alternatives  for  achieving  a  meaningful 
solution  to  this  pr:      ind  reject  the  lifeline  provision  of 
H.  R.  12461. 


439 


I.   INTRODUCTION 

Paragraph  3,  Section  203(a)  of  K.  R.  12461  is  in 
many  respects  a  classic  lifeline  rate  proposal.   Under  the 
lifeline  concept  developed  originally  by  the  Vermont  Public 
Interest  Research  Group  in  1973  and  applied  to  electricity 
rates,  the  first  several  hundred  kilowatt-hours  consumed 
monthly  by  each  residential  customer  would  be  provided  at  a 
low  uniform  charge  per  kilowatt-hour.   The  Vermont  Group  pro- 
posed that  the  first  300  kilowatt-hours  be  provided  to  all 
year-round  residential  customers  at  a  flat  rate  of  3  cents 
per  kilowatt-hour.   During  the  past  several  years,  legislation 
aimed  at  instituting  lifeline  plans  essentially  similar  to  the 
Vermont  concept  has  been  introduced  in  a  number  of  states  and 
become  law  in  California.   The  salient  features  of  some  of 
these  legislative  proposals  are  set  forth  in  Table  I.   As  in- 
dicated there,  the  level  of  consumption  to  which  the  lifeline 
rate  is  to  be  applied  varies  from  proposal  to  proposal;  how- 
ever, the  300  kilowatt-hour  level  often  is  cited  as  adequate 
to  meet  the  needs  of  a  customer  who  has  only  the  basic,  "no 
frills"  appliances  and  who  does  not  have  electric  space 
heating,  water  heating,  cooking  or  air  conditioning.   Whatever 
the  specific  level  proposed  in  a  given  area,  lifeline  is  said 
to  assure  each  residential  customer  that  he  can  obtain  at  an 
extremely  low  fixed  rate  what,  in  theory  at  least,  is  his 
minimum  necessary  electricity  requirement. 
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The  lifeline  proposals  which  address  the  issue  also 
provide  that  revenues  lost  as  a  result  of  lowering  rates  for 
"minimum  necessary  use"  may  be  recovered  in  an  "equitable" 
manner  by  increasing  the  rates  applied  to  residential  consump- 
tion beyond  the  lifeline  level  and  to  commercial  and  indus- 
trial use.   The  lifeline  rate  approach  thus  generally  will 
yield  a  partially  inverted  residential  rate  structure  and 
will  increase  commercial  and  industrial  rates. 

H.  R.  12461  specifies  that  a  low  fixed  rate  must  be 
provided  to  cover  the  minimum  subsistence  amount  of  electric- 
ity required  for  lighting  and  refrigeration.   This  would 
amount  to  about  100  kilowatt-hours  per  month,  or  one-third 
the  minimum  consumption  level  most  typically  proposed  in  life- 
line plans  offered  at  the  state  level.   Individual  state  regu- 
latory authorities  are  not  precluded,  however,  from  increasing 
the  consumption  level  to  which  the  lifeline  rate  would  apply. 
Indeed,  it  is  reasonable  to  anticipate  that  states  will  accept 
the  implicit  invitation  in  H .  R.  12461  to  increase  the  life- 
line level  to  more  realistic  minimum  levels. 

No  single  uniformly  available  rate  is  fixed  for  the 
lifeline  level  of  electricity  consumption.   Instead,  H.  R. 
12461  specifies  that  the  lifeline  rate  shall  not  exceed  "the 
lowest  charge  per  kilowatt-hour  at  such  time  of  use  (excluding 
demand,  capacity,  and  customer  charges)  to  any  other  electric 
consumers. .. to  whom  electric  energy  is  sold  by  such  utility." 
Thus  the  lifeline  rate  apparently  is  pegged  to  the  lowest 
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energy  rate  offered  to  any  customer3  and  accordingly  may  vary 
significantly  from  one  utility  to  another.   Given  the  marginal 
cost  pricing  standards  that  would  be  imposed  by  the  other  pro- 
visions of  H.  R.  12461,  the  lowest  nonlifeline  rate  presum- 
ably would  equal  the  marginal  cost  associated  with  service 
provided  at  transmission  voltages.   Since  there  are  substan- 
tial additional  energy  losses  associated  with  low  voltage 
delivery  to  residential  customers,  the  lifeline  provision  of 
H.  R.  12461  in  effect  seems  to  mandate  that  the  rate  charged 
for  the  first  100  kilowatt-hours  of  residential  consumption 
per  month  must  be  below  the  marginal  energy  costs  of  residen- 
tial service.   Obviously,  such  a  rate  would  make  no  contribu- 
tion to  the  costs  of  meter  reading,  customer  accounting  and 
operation  and  maintenance  of  the  distribution  system  that 
also  must  be  incurred  in  the  provision  of  residential  service. 
Since  the  introduction  of  a  lifeline  provision  does 
not  alter  the  utility's  overall  revenue  requirement,  any 
lowering  of  rates  for  the  first  100  kilowatt-hours  of  residen- 
tial use  per  month  (or  more  if  so  determined  by  regulatory 
authorities)  must  be  offset  by  increases  in  other  rates  to 
levels  closer  to  or  even  above  marginal  costs.   In  the  face 


It  is  not  at  all  clear  how  the  phrase  "at  such  time  of  use 
is  to  be  interpreted.   Presumably,  large  industrial  rates 
will  vary  by  time  of  day,  while  residential  rates  will  not 
Will  the  lifeline  level  be  pegged  to  the  average  of  the 
rates  applicable  to  different  times  of  day,  or  to  the 
lowest  rate? 
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be  Doapx     si  e  rare  restructuring  Mandated  by  H.  R. 

bat  ra-es  would  re  raised  and  by  how  much 

en  --e  existing  i_  sinrutions 
::  ;  is  electric  utility  systeas  (which 

seer  unlikel.  riiirar.rly  ever  a  two- year  period), 

f:r  any  river,  reduction  in  rbe  rate  applicable  tc  the  first 
100  •  irs  ::  each  resiiernal  i istomer '  s  monthly  zzr.- 

5  _-t  .        s  required  ir.rreeses  in  :::.;:  rares  ran  be  calcu- 
rr  various  reve  rions.   This 

£i=  is  presented  below. 
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II.       TEE    RATI    IEEECTS     1J    H.     ?..     12461'  5    LIFILIirZ    ZrZ'.ISZZi: 

vir::;=    ::s::r.er    7r2j.cs    ef    :;.;    lifeline    prevision   cf   B.     I  . 
L24€lj    a   nurrer   cf   err    elier.es    have    creviced    us    vice    daca 
indicating    the    cecal    eerier    ef    >ilcvacc-hours    chac   would   be 
affected   by   a   race    reduction    ee    the    first    1":    >ilrvatt-hcur 
itilized    rccchlv    ev    ^::.    residential    euscerer    are    cha    cecal 


r.  erJe  er    ef    :■:  1 1  e  va  c  c  - 
this    ir.f  er. -career .    t 

tied    reduction    in    :re    races    att_iear_e   to   the   tirst   100 
"-.ilevacc-heurs    ef    reechly    :  _:r.    ear.    ee    calculaced. 

Following   cbis,    the    ir.ereases    required    m    echer    rates    m 
:rier    to    Offset    the    lose    lifeline    revenue    and    the    iccacc    ef 
:-::.    race    changes    :r.    viriiis    jroupa  :~ers    ran    1  e    ierer- 

■JLned.      These   utilities   also   supplied   daca    showing    the    present 
bill   charged    for    100   kilowatt-heirs    ef    residential   use   and  the 
lowesc    energy    rare    now  applicable    ::    any    retail   customer. 
These    daca   permit   one   tc    decerrune    .-.:-    cne    lifeline    previsien 

.  R.  12461  veuld  _~part  if  ic  -ere  applied  ee  present  rate 
.;::.::ures.  Three  lifeline  ree-every  ass  _rrp  tier  s  are  analyze!. 
rirsi,     ■:  Llov          -  \les    are    as suae d    to    be 

i-.ireasei    by    a    ur.if;  1  le watt-he  _r    :ver    the    rates 

- se    Mould   re    charged    in    irder    ee    recover    ire    1 
lifel  ti&l  rates  a re    as- 

sumed to  be   increased  as    a   resile    ef    the    Lifeline    rare    restruc- 
turing.      :::  rate    is    assured  lit    ::.    U 
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increase  only  in  residential  rates  applicable  to  usage  beyond 
the  lifeline  level. 

For  convenience,  throughout  the  rate  discussion, 
data  specific  to  the  Long  Island  Lighting  Company  (LILCO) 
will  be  used.   Data  relating  to  the  other  utilities  we  examined 
are  summarized  in  Tables  II,  III  and  IV. 

A.   Revenue  Recovery  From  All  Nonlifeline  Retail  Sales 

Data  furnished  by  LILCO  for  the  year  1975  show  that 
the  Company  sold  910  million  kilowatt-hours  at  the  rate  ap- 
plicable to  the  first  100  kilowatt-hours  of  residential  use 
per  month.   This  constituted  17  percent  of  LILCO' s  total  resi- 
dential kilowatt-hour  sales  during  this  period  and  8  percent 
of  its  total  kilowatt-hour  sales  to  ultimate  customers. 

For  every  1  cent  per  kilowatt-hour  reduction  in 
rates  applicable  to  the  100  kilowatt-hour  lifeline  consump- 
tion level,  LILCO' s  lifeline  revenue  loss  would  come  to  $9.1 
million  (910  million  kilowatt-hours  x  1.00  cent  per  kilowatt- 
hour)  .   To  offset  this  by  an  equal  per  kilowatt-hour  surcharge 
on  all  nonlifeline  residential,  commercial  and  industrial 
sales,  an  additional  charge  of  0.84  mills  per  kilowatt-hour 
would  be  required  on  the  10.8  billion  kilowatt-hours  sold  to 
residential  customers  above  the  100  kilowatt-hour  a  month 
level  and  to  other  retail  customers. 

Given  these  figures,  the  impact  on  various  customer 
groups  now  can  be  assessed  in  detail.   A  residential  customer 
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who  used  only  100  kilowatt-hours  per  month,  of  course,  would 
find  his  electricity  bill  reduced  by  $1.00  for  every  1  cent 
reduction  in  the  lifeline  rate.   A  more  typical  residential 
customer  consuming,  say,  500  kilowatt-hours  per  month  would 
save  $1.00  on  the  first  100  kilowatt-hours  and  would  pay  0.84 
mills  per  kilowatt-hour  or  $0.34  more  for  the  additional  400 
kilowatt-hours.   Thus,  although  the  lifeline  rate  applies 
only  to  the  first  100  kilowatt-hours  per  month,  the  typical 
residential  customer  using  five  times  this  amount  actually 
would  find  his  total  electricity  bill  reduced  by  $0.66  per 
month  for  every  1  cent  reduction  in  the  lifeline  rate.   A 
little  mathematical  exercise  reveals  that  the  breakeven  point 
is  approximately  1,300  kilowatt-hours — that  is,  a  residential 
customer  using  less  than  this  amount  would  experience  a  reduc- 
tion in  his  total  electricity  bill;  those  consuming  more  would 
face  increased  bills.   Those  enjoying  reductions  include  the  vast 
majority  of  LILCO's  residential  customers,  but  not  all  of  them. 

Two  residential  customer  groups  would  tend  to  face 
increased  costs  as  a  result  of  the  institution  of  such  a 
lifeline  rate  plan.   The  first  group  would  include  those  em- 
ploying electric  space  heating.   The  average  total  electric 
customer  served  by  LILCO  uses  roughly  1,600  kilowatt-hours 
per  month.   Such  a  customer's  total  electricity  bill  would 
increase  by  $3.12  annually  for  every  1  cent  decrease  in  the 
lifeline  rate.   The  second  group  that  may  use  large  amounts 
of  electricity  and  be  classified  as  residential  customers  are 
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farmers  (although  this  would  not  be  significant  on  the  LILCO 
system) .   Farm  use  tends  to  be  high  both  because  additional 
energy  is  required  to  operate  farm  equipment  and  because 
natural  gas  frequently  has  not  been  an  available  alternative 
in  rural  areas.   Farm  groups  have  recognized  the  implications 
of  lifeline  for  them  and,  as  a  result,  have  opposed  lifeline 
proposals  both  in  Vermont  and  California. 

All  commercial  and  industrial  customers  obviously 
would  face  rate  increases  as  a  result  of  the  institution  of 
a  lifeline  rate  provision  with  revenue  recovery  from  all 
classes.   In  the  LILCO  case,  such  rates  would  increase  by  0.84 
mills  per  kilowatt-hour  (about  1  percent)  for  every  1  cent 
decrease  in  the  lifeline  rate. 

In  sum,  if  all  other  rates  are  increased  by  a  uni- 
form amount  per  kilowatt-hour  over  what  otherwise  would  be 
charged  in  order  to  offset  the  lifeline  revenue  loss,  this 
merely  will  shift  a  substantial  rate  burden  from  the  residen- 
tial class  as  a  whole  to  commercial ,  industrial  and  other 
retail  classes.   Some  burden  may  be  shifted  to  residential 
customers  using  electric  space  heating  and  possibly  as  well 
to  farmers  whose  use  is  classed  as  residential  consumption-- 
at  the  least,  those  customers  will  enjoy  no  benefit. 

Table  II  presents  the  results  of  these  calculations 
for  16  operating  utilities  with  widely  differing  geographic 
and  cost  characteristics.   As  shown  there,  for  every  1  cent 
reduction  in  the  rate  applicable  to  the  first  100  kilowatt-hours 
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of  monthly  residential  use,  the  impact  on  other  rates  varies 
tremendously.   The  required  imposition  on  other  rates  ranges 
from  0.34  mills  per  kilowatt-hour  to  0.84  mills  per  kilowatt- 
hour;  the  breakeven  point  for  residential  customers  ranges 
from  1,290  kilowatt-hours  to  3,041  kilowatt-hours.   On  the 
Tampa  Electric  Company  system,  even  a  customer  using  electric 
space  heating  obviously  would  enjoy  most  of  the  available 
lifeline  benefit;  on  other  systems,  such  a  customer  would 
face  a  higher  total  electricity  bill. 

The  bottom  portion  of  Table  II  summarizes  the  im- 
pact on  various  rates  that  would  occur  if  the  lifeline  pro- 
vision of  H.  R.  12461  were  applied  to  existing  rates.   As 
shown  there,  the  savings  on  100  kilowatt-hours  per  month 
would  vary  from  a  low  of  $3.28  (excluding  the  California  com- 
panies which  now  are  operating  under  a  lifeline  law)  to  a 
high  of  $6.75.   The  impact  on  commercial  and  industrial  rates 
would  range  from  1.60  mills  per  kilowatt-hour  to  3.9  mills 
per  kilowatt-hour  or,  stated  differently,  the  required  rate 
increase  would  range  from  4.6  percent  to  11.1  percent. 

B.   Revenue  Recovery  From  Nonli feline  Nonresidential 
Sales 

In  some  cases,  it  has  been  suggested  that  the  sur- 
charge required  to  recover  lost  lifeline  revenue  be  placed 
only  on  nonresidential  customer  classes.   In  this  section,  the 
rate  implications  of  such  a  revenue  recovery  plan  are  set 
forth.   Figures  for  LILCO  will  continue  to  be  used  for  illus- 
trative purposes.   Under  this  plan,  the  lifeline  revenue  loss 
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per  1  cent  lifeline  rate  reduction  ($9.1  million)  does  not 
change.   As  Table  III  shows,  the  only  change  results  from  the 
fact  that  the  loss  must  be  recovered  by  increasing  the  rates 
applied  to  fewer  kilowatt-hours  since  no  residential  kilowatt- 
hours  are  included  in  the  recovery  scheme.   To  offset  a  $9.1 
million  loss  by  an  equal  per  kilowatt-hour  surcharge  on  non- 
residential sales,  an  additional  charge  of  1.43  mills  per 
kilowatt-hour  would  be  required  on  the  6.3  billion  kilowatt- 
hours  sold  to  nonresidential  customers.   The  required  sur- 
charge thus  is  0.59  mills  higher  than  under  the  all  customer 
class  recovery  plan. k      For  each  1  cent  reduction  in  the  life- 
line rate,  all  residential  customers  using  at  least  100 
kilowatt-hours  per  month  would  benefit  by  $1.00. 

In  essence,  this  revenue  recovery  plan  would  elimi- 
nate the  electric  space  heating  customer  and  farmer  difficulty 
while  imposing  substantially  greater  burdens  on  commercial 
and  industrial  rates.   As  Table  III  demonstrates,  the  increase 
required  in  nonresidential  rates  for  the  utilities  analyzed 
would  range  from  0.50  mills  to  1.43  mills  per  kilowatt-hour 
for  every  1  cent  lifeline  rate  reduction.   If  this  provision 
were  applied  to  present  rates,  the  increase  imposed  on  commer- 
cial and  industrial  rates  would  vary  from  7.8  percent  to  18.6 
percent. 


14   The  1.4  3  mill  surcharge  is  70  percent  greater  than  the 
0.84  mill  surcharge  discussed  above. 
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C.   Revenue  Recovery  From  Residential  Class  Only 

The  final  option  considered  here  is  that  of  drawing 
the  required  revenue  recovery  entirely  from  the  residential 
class.   In  this  way  the  cost  burdens  borne  by  each  customer 
class  as  a  whole  would  remain  the  same.   Moreover,  the  sur- 
charge added  to  each  kilowatt-hour  of  residential  use  above 
the  basic  lifeline  level  would  increase  significantly  since 
commercial  and  industrial  sales  would  not  be  supporting  the 
lifeline  rate.   Under  a  100  kilowatt-hour  lifeline  plan,  for 
every  1  cent  reduction  in  the  lifeline  rate,  if  only  residen- 
tial sales  were  affected,  on  the  LILCO  system  the  charge  for 
each  kilowatt-hour  ever  the  100  kilowatt-hour  level  would 
have  to  rise  by  2.10  mills.   (See  Table  IV.)   Under  these  cir- 
cumstances, a  typical  customer  using  500  kilowatt-hours  would 
save  $1.00  on  the  first  100  kilowatt-hours  and  would  pay  $0.84 
more  for  the  additional  4  00  kilowatt-hours.   On  balance,  then, 
his  bill  would  decrease  by  only  $0.16.   The  breakeven  point 
would  be  576  kilowatt-hours--bills  below  this  level  would  go 
down  and  bills  above  this  level  would  go  up.   Table  IV  shows 
for  each  of  the  16  utilities  analyzed  the  results  of  such  a 
revenue  recovery  scheme.   Again,  it  should  be  clear  that  such 
a  lifeline  plan  would  impose  very  unequal  burdens  on  similarly 
situated  customers  served  by  different  utilities.   The  consumer 
of  1,000  kilowatt-hours  per  month  would  find  his  monthly  bill 
reduced  by  10  cents  if  he  were  served  by  the  Pacific  Power  and 
Light  Company,  but  increased  by  $1.4  3  if  he  were  served  by 
the  Public  Service  Company  of  Colorado. 
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In  sum,  the  residential  recovery  approach  eliminates 
any  adverse  effects  on  commercial  and  industrial  rates  and 
shifts  the  burden  associated  with  lifeline  rates  to  moderate 
and  high-use  residential  customers.   Unlike  the  two  revenue 
recovery  plans  discussed  previously,  this  plan  would  tend  to 
restrict  net  benefits  to  residential  customers  whose  use  is 
below  average.   Therefore,  if  it  is  true  that  low-income  cus- 
tomers are  predominately  low  electricity  use  customers,  then 
the  residential  recovery  plan  will  focus  benefits  more  sharply 
on  low-income  groups. 
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III.   THE  RATE  IMPLICATIONS  OF  HIGHER  LIFELINE  LEVELS 

While  H.  R.  12461  would  mandate  the  introduction  of 
lifeline  rates  only  to  cover  electricity  consumption  for  mini- 
mum lighting  and  refrigeration  purposes,  it  leaves  open  the 
door  for  individual  state  regulatory  authorities  to  increase 
that  level.   In  light  of  the  fact  that  there  seems  to  be  wide- 
spread agreement  that  something  closer  to  300  kilowatt-hours 
a  month  constitutes  minimum  necessary  use,  it  seems  realistic 
to  anticipate  that,  if  Congress  extends  the  invitation, 
higher  lifeline  levels  will  be  set.   In  this  section,  we  ex- 
plore briefly  the  implications  of  such  an  expansion  of  life- 
line consumption  levels. 

For  four  utilities,  past  work  in  individual  cases 
has  provided  us  with  billing  data  sufficiently  complete  to 
permit  an  analysis  of  a  300  kilowatt-hour  lifeline  plan.   The 
results  of  this  analysis  are  presented  in  Tables  V,  VI  and 
VII.   As  those  tables  show,  increasing  the  lifeline  consump- 
tion level  dramatically  alters  the  impact  on  rates  of  the 
lifeline  plan.   A  comparison  of  Tables  V  and  VI  with  Tables 
II  and  III  indicates  that  for  every  1  cent  reduction  in  the 
rate  applicable  to  lifeline  consumption,  the  per  kilowatt- 
hour  increase  that  must  be  imposed  on  other  rates  essentially 
triples  with  the  300  kilowatt-hour  level,  while  the  residen- 
tial breakeven  points  change  little.   The  net  result  is  an 
enormous  increase  in  the  rate  burden  shifted  from  the  residen- 
tial class  as  a  whole  to  commercial,  industrial  and  other 
retail  classes. 
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The  point  is  that  the  lifeline  provision  of  H.  R. 
124  61  should  not  be  viewed  as  portending  only  a  trivial  rate 
impact  because  of  its  direct  focus  on  a  lifeline  consumption 
level  solely  for  lighting  and  refrigeration  uses.   If  the 
Congress  establishes  a  policy  presumption  in  favor  of  life- 
line rates  and  opens  the  door  to  the  setting  of  higher  life- 
line levels  by  state  and  local  authorities,  we  must  antici- 
pate that  higher  levels  will  be  established.   The  ultimate 
impact  of  H.  R.  12461' s  lifeline  provision  then  will  be  far 
from  trivial. 
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IV.   THE  IMPACT  OF  H.  R.  12461* s  LIFELINE  PROVISION  ON 
COMMERCIAL  AND  INDUSTRIAL  CUSTOMERS 

The  last  two  sections  have  set  forth  in  detail  the 
possible  rate  implications  of  lifeline  restructuring.   It  is 
clear  that  the  lifeline  rate  provision  of  H.  R.  12461  in  all 
probability  will  lead  to  higher  commercial  and  industrial 
rates  than  otherwise  would  prevail.   If  the  lifeline  consump- 
tion level  is  increased,  this  burden  on  commercial  and  indus- 
trial customers  may  become  especially  heavy.   But  beyond  this 
generalization,  several  other  effects  should  be  considered  in 
assessing  lifeline's  impact. 

First,  it  is  clear  that  the  less  important  commer- 
cial and  industrial  sales  are  now  in  a  given  utility's  service 
territory,  the  greater  is  the  rate  increase  required  to  offset 
the  lost  lifeline  revenue.   Thus,  areas  already  enjoying  the 
benefit  of  a  rich  industrial  base  may  gain  a  further  advantage 
in  the  attraction  of  more  industry.   For  example,  for  every 
residential  customer  served  by  the  Tampa  Electric  Company, 
the  Company  sells  approximately  23,000  kilowatt-hours  to  non- 
residential customers.   In  contrast,  the  corresponding  figure 
for  LILCO  is  9,000  kilowatt -hours.   As  a  result,  as  Table  III 
shows,  for  every  1  cent  reduction  in  the  rate  applicable  to 
the  first  100  kilowatt-hours  of  each  residential  customer's 
monthly  consumption,  commercial  and  industrial  rates  need  be 
increased  by  only  0.5  mills  per  kilowatt-hour  on  the  Tampa 
Electric  Company  system,  but  must  be  increased  by  1.4  3  mills 
per  kilowatt-hour  on  the  LILCO  system. 
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Table  III,  which  is  limited  to  16  fairly  large  elec- 
tric utilities,  by  no  means  displays  the  full  range  of  diver- 
sity among  utilities  in  the  relative  importance  of  the  commer- 
cial and  industrial  loads  they  serve.   Federal  Power  Commis- 
sion (FPC)  statistics  indicate  that,  for  all  Class  A  and  B 
investor-owned  utilities,  for  each  residential  customer,  on 
average  17,197  kilowatt-hours  are  sold  annually  to  nonresiden- 
tial customers.    However,  even  a  cursory  examination  of  the 
FPC  statistics  reveals  a  range  of  nonresidential  sales  from 
5,242  to  51,990  kilowatt-hours  per  residential  customer. 
Clearly,  therefore,  the  impact  of  the  lifeline  provision  of 
H.  R.  124  61  will  not  fall  even  handedly  on  all  utilities. 
Those  with  relatively  little  commercial  and  industrial  sales 
over  which  to  spread  lifeline  revenue  losses  will  be  forced 
to  burden  their  few  commercial  and  industrial  customers  all 
the  more  heavily.   If  such  rate  increases  were  to  occasion 
the  loss  of  even  one  significant  employer  to  the  area,  the 
adverse  consequences  of  that  loss  might  more  than  offset  any 
lifeline  benefits  conferred  on  low-income  customers  in  the 
area. 


Federal  Power  Commission,  Statistics  of  Privately  Owned 
Electric  Utilities  in  the  United  States,  1973,  page  401. 

6   Ibid. ,  pages  401-428. 
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That  this  problem  is  a  real  one  is  indicated  by  the 

following  report  which  appeared  in  the  March  15,  1976  issue 

of  "Electrical  Week" : 

The  Cal-Pac  [California  Pacific  Utilities] 
official  said  determining  "lifeline"  levels 
for  Lassen  would  be  "difficult"  because  the 
small  mountain  town  has  few  commercial  and 
no  industrial  customers  other  than  a  few 
sawmills  -  "and  one  sawmill  has  already 
gone  to  self-generation."   In  addition, 
since  natural  gas  isn't  available  there, 
"almost  everybody  has  electric  heat." 
The  result,  he  said,  is  "the  lifeline  has 
to  be  a  pretty  big  number." 

Further,  in  assessing  the  impact  of  lifeline  rate 
restructuring  upon  individual  customer  groups,  it  is  useful 
to  distinguish  between  commercial  and  industrial  sales.   Rate 
increases  to  commercial  establishments  will  tend  to  be  passed 
along  in  the  form  of  higher  prices  for  locally  purchased  good; 
and  services.   On  the  other  hand,  higher  industrial  electric- 
ity rates  will  tend  to  increase  the  prices  of  manufactured 
items  which  generally  are  distributed  over  much  wider  areas. 
In  areas  where  commercial  electricity  sales  are  relatively 
significant  but  industrial  sales  are  not,  the  lifeline 
revenue  loss  thus  will  be  recovered  largely  through  higher 
prices  imposed  on  local  customers.   Moreover,  customers  in 
such  areas  will  face  higher  prices  on  goods  manufactured  else- 
where as  a  result  of  the  institution  of  lifeline  rates  in 
other  areas.   All  else  being  equal  then,  rate  burdens  will  be 
shifted  from  areas  with  a  large  industrial  output  to  areas 
where  manufacturing  is  less  significant.   While  FPC  data 
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indicate  that  for  each  residential  customer  served,  on  aver- 
age, sales  to  large  industrial  customers  amount  to  10,245 
kilowatt-hours  annually,  such  sales  range  at  least  from  a  low 
of  1,019  kilowatt-hours  to  a  high  of  49,755  kilowatt-hours 
per  residential  customer  served  on  various  utility  systems. 7 
This  reemphasizes  the  fact  that  the  lifeline  provision  of 
H.  R.  124  61  may  have  a  very  uneven  impact  on  different  areas. 

Finally,  it  is  worth  pointing  out  that  the  surcharge 
necessitated  by  a  lifeline  rate  adjustment  is  equivalent  to 
levying  a  tax  on  each  commercial  or  industrial  firm  according 
to  the  electricity  intensiveness  of  its  production  process, 
rather  than  its  total  sales  or  profitability.   This  will 
serve  to  encourage  firms  to  continue  using  scarce  natural  gas 
supplies  where  they  can  be  obtained  or  to  shift  to  the  use  of 
imported  oil  where  possible  rather  than  utilizing  electric 
energy. 


Ibid. ,  pages  401-428. 
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V.   THE  BENEFICIARIES  OF  LIFELINE  RATE  RESTRUCTURING 

In  this  section  we  review  in  some  detail  data  indi- 
cating the  proportion  of  low-income  households  that  could  be 
expected  to  derive  no  benefit  or  even  be  harmed  by  the  insti- 
tution of  lifeline  rates.   The  information  relied  upon  here 
is  drawn  from  the  1970  Census  data.   Appendix  II  describes 
the  data  source  and  basic  definitions  employed  in  this  analy- 
sis. 

It  must  be  emphasized  first  that,  under  the  basic 
lifeline  concept,  and  specifically  under  the  proposed  provi- 
sions of  H.  R.  12461,  lifeline  rates  benefit  only  consumers 
who  are  classified  as  residential  customers:  rates  applicable 
to  commercial  and  industrial  customers  would  increase  or,  at 
best,  remain  unchanged.   But  according  to  1970  Census  data, 
for  the  nation  as  a  whole,  12.5  percent  of  those  with  annual 
incomes  under  $4,000  do  not  pay  directly  for  their  own  elec- 
tricity use.   To  be  more  specific,  in  13  states,  including 
the  three  largest  states  in  the  country,  this  is  true  for 
over  15  percent  of  such  low-income  consumers.   Moreover,  in 
14  additional  states,  at  least  10  percent  of  the  poor  do  not 
pay  their  own  electricity  bills.   These  states  are  listed  in 
Table  VIII. 

In  these  cases,  electricity  costs  are  included  in 
rent  payments  and,  in  turn,  the  landlord  may  well  be  billed 
on  a  commercial  rate  schedule  for  the  combined  electricity 
use  of  the  renting  households.   For  this  reason  alone,  then, 
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one  out  of  every  eight  poor  families  in  the  United  States 
actually  may  face  increased  electric  costs  as  reflected  in 
higher  rents  resulting  from  the  institution  of  lifeline  rates. 
If  the  lifeline  revenue  loss  is  recovered  from  commercial  and 
industrial  customers,  not  only  will  this  segment  of  the  poor 
face  higher  rents  as  a  direct  result  of  such  rate  changes, 
but  also  the  prices  they  pay  for  all  commercial  services  and 
manufactured  goods  will  be  higher. 

The  Census  data  for  1970  also  provide  information 
regarding  the  prevalence  of  electric  space  heating  among  low- 
income  households.   As  previously  discussed  and  shown  in 
Table  II,  if  all  nonlifeline  rates  are  increased  by  a  uniform 
amount  in  order  to  offset  the  lifeline  revenue  loss,  typi- 
cally, residential  customers  whose  use  is  in  the  1,300  to 
2,000  kilowatt-hour  per  month  range  will  enjoy  no  life- 
line benefit  and  may  face  increased  total  electricity  bills. 
Such  levels  of  use  frequently  are  reached  by  consumers  util- 
izing electric  space  heating.   The  FPC's  publication  All 
Electric  Homes  (1974)  states  that,  for  the  country  as  a  whole, 
electricity  consumption  in  electrically  heated  dwelling  units 
averaged  21,000  kilowatt-hours  annually  in  1973.   Thus, 
absent  an  explicit  exemption,  the  typical  electric  space 
heating  customer  would  be  unlikely  to  save  money  as  a  result 
of  the  institution  of  H.  R.  12461' s  lifeline  provision  and, 
in  fact,  might  pay  more.   The  Census  data  for  1970  indicate 
that,  in  five  states,  over  2  0  percent  of  those  with  incomes 
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under  $4,000  a  year  live  in  electrically  heated  dwelling 
units  (see  Table  VIII).   In  Washington,  Oregon  and  Tennessee, 
which  are  included  among  these  states,  low-cost  electricity 
from  federally  subsidized  power  projects  has  been  largely 
responsible  for  such  widespread  use  of  electric  space  heating. 

It  should  be  emphasized  that  Census  data  vastly 
underestimate  the  current  magnitude  of  the  electric  space 
heating  problem.   Data  collected  by  the  Electric  Energy 
Association  show  that  between  1970  and  1974,  the  proportion 
of  all  dwelling  units  which  were  heated  with  electricity  in- 
creased by  6  0  percent  (from  7.7  to  12.5  percent  of  the  total 
housing  units).   Stated  differently,  during  the  last  several 
years,  nearly  one-half  of  all  newly  constructed  dwelling 
units  have  contained  electric  space  heating.   This  growth  has 
resulted  in  large  measure  from  the  unavailability  of  addi- 
tional natural  gas  supplies.   Where  a  moratorium  on  attaching 
new  gas  customers  prevails,  regardless  of  income,  anyone 
occupying  a  new  dwelling  unit  must  use  fuel  oil  or  electricity 
for  space  and  water  heating  and  electricity  for  cooking. 
Under  a  lifeline  rate  plan,  then,  such  customers  could  be 
doubly  discriminated  against--in  addition  to  having  no  access 
to  existing  relatively  low-cost  natural  gas  supplies,  they 
are  unlikely  to  have  access  to  any  significant  lifeline  rate 
savings. 

As  previously  pointed  out,  another  group  of  residen- 
tial customers  that  tend  to  use  very  large  amounts  of 
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electricity  are  farmers.   Quantifying  accurately  the  amount 
of  electricity  used  by  farmers  is  difficult.   However,  in  1960 
— the  last  year  for  which  the  FPC  kept  data  on  rural  customers 
separate  from  other  residential  customer  data — the  average 
annual  kilowatt-hour  consumption  of  rural  customers  was  twice 
that  of  other  residential  customers.   More  recent  information 
specific  to  California  and  Connecticut  indicate  that  this 
relationship  still  holds.   Census  data  reveal  that,  in  1970, 
in  three  states  over  10  percent  of  those  with  incomes  below 
$4,000  annually  were  farmers,  while  in  an  additional  eight 
states,  between  5  and  10  percent  of  the  poor  were  farmers. 
(See  Table  VIII.)   A  significant  portion  of  this  group  may 
fail  to  benefit  from  the  institution  of  lifeline  rates. 

The  largest  single  group  of  residential  customers 
that  might  derive  minimal  benefits  from  a  lifeline  rate  plan 
are  those  with  electric  water  heaters.   An  electric  water 
heater  alone  will  consume  roughly  300  kilowatt-hours  per 
month.   Thus,  an  electric  water  heating  customer  whose  other 
uses  of  electricity  are  relatively  limited  nevertheless  can 
be  expected  to  consume  around  600  kilowatt-hours  per  month. 
Moreover,  the  vast  majority  of  customers  with  electric  water 
heaters  also  use  electricity  for  cooking  purposes.   This  adds 
roughly  another  100  kilowatt-hours  a  month  to  the  essential 
needs  of  these  families.   Census  data  for  1970  show  that,  in 
10  states,  over  50  percent  of  the  poor  had  electric  water 
heaters;  in  an  additional  13  states,  over  25  percent  of  the 
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low-income  households  had  electric  water  heaters.   (See  Table 
VIII.)   Moreover,  as  is  the  case  with  electric  space  heating, 
in  recent  years  the  proportion  of  dwelling  units  employing 
electric  water  heaters  has  risen  significantly.   Given  this, 
Census  data  understate  the  proportion  of  residential  customers 
whose  electricity  consumption  will  be  relatively  high  as  a 
result  of  the  use  of  electric  water  heating.   Under  a  life- 
line plan  with  revenue  recovery  from  the  residential  class, 
no  low-income  consumer  utilizing  electric  water  heating  can 
be  expected  to  benefit;  some  will  face  increased  bills.   Even 
if  the  revenue  recovery  is  drawn  from  all  customer  classes, 
an  extrapolation  of  the  rate  data  shown  on  Table  II  indicates 
that  a  consumer  of  700  kilowatt-hours  a  month  typically  would 
receive  only  60  percent  of  the  available  lifeline  benefit. 

In  sum,  if  the  net  effect  of  H.  R.  12461' s  lifeline 
provision  is  to  restrict  significant  benefits  to  those  consuming 
say,  less  than  700  kilowatt-hours  per  month,  among  the  bypassed 
groups  of  low-income  consumers  will  be  those  who  do  not  pay 
their  own  electricity  costs,  those  who  pay  their  own  bills  and 
have  electric  water  heaters  and/or  electric  space  heating,  and 
those  who  are  farmers.   The  Census  data  show  that,  in  14  states, 
these  groups  together  account  for  over  one-half  of  the  poor. 
In  an  additional  25  states,  over  one-fourth  of  the  poor  fall 
into  these  categories.   These  states  are  shown  in  Table  VIII. 

On  the  other  side  of  the  coin,  our  studies,  as  well 
as  those  conducted  by  others,  show  that,  in  addition  to  income, 
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family  size  and  type  of  dwelling  unit  are  extremely  important 
determinants  of  electricity  use  by  residential  customers. 
Thus,  affluent  families  living  in  apartments  may  consume  less 
electricity  than  larger  and  poorer  families  living  in  single 
family  housing  units.   Table  IX  presents  data  we  have  devel- 
oped in  individual  cases.   Although  the  numbers  vary  widely, 
generally  speaking  about  one-fourth  of  all  affluent  families 
will  consist  of  only  one  or  two  persons  and  one-third  of  such 
high-income  families  will  possess  neither  electric  space 
heating,  water  heating  or  cooking.   The  proportion  of  affluent 
families  living  in  apartment  units  varies  from  a  low  of  5 
percent  to  over  6  0  percent  in  New  York  City.   A  considerable 
number  of  these  high-income  consumers  may  derive  substantial 
benefits  from  a  lifeline  rate  plan  focused  on  low-use  residen- 
tial customers. 

This  is  not  to  say  that  our  studies  or  those  of 
others  show  that  there  is  no  relationship  between  income  and 
electricity  use.   On  the  contrary,  on  average,  the  poor 
clearly  consume  less  electricity  than  more  affluent  customers. 
Despite  this,  it  is  equally  clear  that  the  poor  cannot  be 
identified  accurately  by  the  amount  of  electricity  they  con- 
sume.  Consumption  will  vary  for  other  reasons. 

The  final  group  of  customers  that  will  be  bypassed 
by  the  lifeline  provision  of  H.  R.  12461  includes  those  served 
by  electric  utilities  that  have  total  annual  sales  (excluding 
sales  for  resale)  of  200  million  kilowatt-hours  or  less. 
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This  includes  834  of  the  929  electric  distribution  coopera- 
tives listed  in  the  Rural  Electrification  Administration's 
Rural  Electric  Borrowers  Annual  Statistical  Report  for  1973, 
385  of  the  529  municipally  owned  utilities  listed  in  the  FPC's 
Statistics  of  Publicly  Owned  Electric  Utilities  in  the  United 
States,  and  12  of  the  217  investor-owned  utilities  covered  in 
the  FPC's  Statistics  of  Privately  Owned  Electric  Utilities  in 
the  United  States.   Moreover,  there  exist  a  number  of  addi- 
tional municipal  utilities  and  investor-owned  utilities  which 
presumably  are  too  small  to  meet  the  reporting  requirements 
of  the  FPC  and  thus  would  not  be  covered  by  the  lifeline  pro- 
vision of  H.  R.  12461.   In  total,  we  estimate  that  12.6  per- 
cent of  the  residential  customers  in  the  United  States  are 
served  by  electric  utilities  too  small  to  be  affected  by 
H.  R.  12461' s  lifeline  provision. 
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VI.   CONCLUDING  COMMENTS 

The  difficulty  the  poor  have  in  coping  with  rising 
electricity  costs  is  just  one  manifestation  of  a  broader  in- 
come distribution  problem.   Low-income  consumers  no  doubt 
have  had  difficulty  in  dealing  with  their  rising  electricity 
bills,  but  they  also  have  had  difficulty  in  dealing  with 
rising  fuel  oil,  food,  shelter,  transportation  and  clothing 
costs.   There  is  a  strong  tendency  to  attack  this  problem  on 
a  piecemeal  basis,  for  example,  by  subsidizing  housing  and 
transportation,  providing  food  stamps  and  manipulating  utility 
rates.   The  result  tends  to  be  a  series  of  half-workable 
solutions.   At  best,  lifeline  would  continue  this  trend, 
helping  perhaps  a  large  number  of  low-income  consumers  but 
bypassing  others,  and  unnecessarily  diffusing  benefits  to 
consumers  at  all  income  levels.   Instead,  what  is  needed  is  a 
comprehensive  attack  on  the  income  distribution  problem — one 
which  would  be  financed  by  a  broad-based  income  tax  and  which 
would  assure  all  groups  in  our  society  a  minimal  income.   The 
poor  then  could  decide  for  themselves  whether  they  would 
spend  that  income  on  an  additional  gallon  of  fuel  oil,  a  new 
sweater  or  a  hot  meal. 
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APPENDIX    I 


STATEMENT  OF  QUALIFICATIONS  OF 
JOE  D.  PACE 


I  received  my  bachelor's  degree  from  the  College  of 
William  and  Mary  in  1966  and  my  master's  and  doctoral  degrees 
from  the  University  of  Michigan  in  1967  and  1970,  respec- 
tively.  I  specialized  in  the  areas  of  industrial  organiza- 
tion and  public  utility  economics.   Prior  to  joining  NERA 
and  while  completing  the  requirements  for  my  doctorate,  I 
taught  at  the  University  of  Michigan  and  served  as  an  assis- 
tant planner  with  the  Washtenaw  County  Planning  Commission  in 
Ann  Arbor,  Michigan. 

I  joined  NERA  in  February  of  1970.   Since  that  time 
I  have  directed  or  participated  in  many  projects  dealing  with 
a  broad  range  of  problems  in  the  electric  utility  industry. 
Recently,  on  behalf  of  a  number  of  clients,  I  have  analyzed 
various  proposals  for  relieving  the  energy  cost  burdens  borne 
by  the  poor  and  the  elderly. 

I  am  the  author  of  the  unpublished  doctoral  disser- 
tation Relative  Efficiency  in  the  Electric  Utility  Industry 
and  the  following  publications  or  speeches:   "Rate  Structures 
and  Changing  Costs,"  a  speech  reprinted  in  the  Summer  1973 
edition  of  Management  Quarterly,  a  publication  of  the  National 
Rural  Electric  Cooperative  Association;  "The  Subsidy  Received 
by  Publicly  Owned  Electric  Utilities,"  which  appeared  in  the 
April  29,  1971  edition  of  Public  Utilities  Fortnightly; 
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"Relevant  Markets  and  the  Nature  of  Competition  in  the 
Electric  Utility  Industry/"  which  appeared  in  the  Winter  1971 
special  regulatory  issue  of  The  Antitrust  Bulletin;  "The 
Relative  Performance  of  Combination  Gas-Electric  Utilities," 
which  appeared  in  the  Summer  1972  edition  of  that  same  publi- 
cation; "Problems  in  the  Measurement  and  Application  of 
Demand  Elasticity  to  the  Electric  Utility  Industry,"  a  speech 
presented  before  the  Executive  Enterprises,  Inc.  Seminar  on 
Current  Trends  in  Public  Utility  Ratemaking  in  New  York  City 
on  June  18,  1974;  "The  Poor,  the  Elderly  and  the  Rising  Cost 
of  Energy,"  presented  to  the  Pennsylvania  Power  Conference  on 
April  23,  1975  and  published  somewhat  modified  in  the  June  5, 
1975  edition  of  Public  Utilities  Fortnightly;  "The  Costs  of 
Reducing  SO2  Emissions  from  Electric  Generating  Plants"  (co- 
authored  with  Dr.  Lewis  Perl) ,  a  report  submitted  to  the  U.S. 
Senate  Subcommittee  on  Environmental  Pollution  on  April  29, 
1975;  "Lifeline  Rates  and  Energy  Stamps,"  a  speech  presented 
to  the  NERA  Seminar  on  Peak-Load  Pricing  and  Lifeline  Rates 
on  June  17,  1975;  and,  finally,  "Lifeline  Rates:   Will  They 
Do  The  Job?",  a  speech  presented  to  the  American  Public  Power 
Association  Services  and  Communications  Workshop  on  September 
19,  1975  and  published  in  the  November-December  1975  edition 
of  Public  Power. 

I  have  presented  expert  testimony  before  the  Senate 
Subcommittee  on  Antitrust  and  Monopoly;  the  Federal  Power 
Commission;  the  Atomic  Safety  and  Licensing  Boards  in  the 
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Consumers  Power,  Alabama  Power  and  CAPCO  antitrust  proceedings, 
the  New  York  State  Assembly  Committee  on  Corporations, 
Authorities  and  Commissions;  and  before  the  public  utility 
commissions  of  Arizona,  Connecticut,  Massachusetts,  New  Jersey, 
New  York,  Oregon  and  Wisconsin. 
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APPENDIX  II 


ANALYSIS  OF  CENSUS  DATA 
SOURCES  AND  DEFINITIONS 


The  analysis  is  based  on  the  Bureau  of  the  Census 
computer  tapes,  Public  Use  Samples  of  Basic  Records  from  the 
1970  Census,  1:1000,  5  percent  sample,  state  file  for  the 
United  States.   This  tape  reports  data  for  a  sample  of  1  out 
of  every  1,000  households  in  the  United  States. 

The  total  number  of  occupied  households  included  in 

the  sample  is  63,493;  15,063  report  annual  incomes  under 

$4,000.   The  basic  unit  for  these  samples  is  the  housing  unit 

defined  as: 

...houses,  apartments,  groups  of  rooms  or 
single  rooms,  which  are  occupied,  or  vacant 
but  intended  for  occupancy,  as  separate 
living  quarters....  [T]here  is  a  housing 
unit  when  the  occupants  live  and  eat  sepa- 
rately from  any  other  persons  in  the  struc- 
ture and  there  is  either  (1)  direct  access 
to  the  unit  from  the  outside  or  through  a 
common  hall,  or  (2) .. .complete  kitchen 
facilities  for  the  occupants'  exclusive 
use.  * 

Group  quarters  are  not  included  in  the  housing  inventory. 
The  samples  were  selected  from  occupied  housing 
units  on  the  basis  of  total  household  income.   Income  is  de- 
fined as  the  sum  of  the  dollar  amounts  of  money  respondents 
reported  receiving  from  all  sources,  including  earnings, 


1   U.S.  Department  of  Commerce,  Bureau  of  the  Census,  Public 
Use  Samples  of  Basic  Records  from  the  1970  Census:   De- 
scription and  Technical  Documentation,  page  161. 
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social  security,  retirement  pensions,  disability  payments, 
public  assistance  or  welfare,  charitable  contributions  and 
the  like.   In  short,  income  includes  all  money  receipts  ex- 
cept those  from  sales  of  personal  property,  capital  gains, 
lump  sum  insurance  or  inheritance  payments  or  payments  "in 
kind."   Household  income  is  the  sum  of  the  incomes  of  all 
household  members,  treated  as  a  single  amount.2   For  the  pur- 
pose of  this  analysis,  households  with  an  annual  income  under 
$4,000  were  labeled  poor.   This  compares  with  the  Census 
Bureau' s  poverty  threshold  for  a  nonfarm  family  of  four  in 
1970  of  $3,968. 3 


Ibid. ,  pages  155-156. 


U.S.  Department  of  Commerce,  Bureau  of  the  Census,  Current 
Population  Reports;   Consumer  Income,  Series  P-60,  No.  9, 
December  1973,  page  141. 
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LtCISLATIVE  PROPOSALS  FOR  BASIC  LIFELINE  PLANS 


TABLE    I 


Bill 
Number 

Slate 

Utility 
Service 
Covered 

(1) 

Lifeline  Level 

Rate 

Applicability 

Method  of 
Revenue  Recovery 

(2) 

(3) 

(4) 

(5) 

AB2105 

New  Jersey 

Electricity 

300  Kwh 

3« 

Residential 

Allocated  Among 
Other  Classes 

H59S8 

Massachusetts 
(Superceded) 

Electricity 

300  Kwh 

2.7*  plus  Fuel 
Adjustment 

Residential 

"Equitably  from 
All  Classes" 

S3SS 

Massachusetts 

Electricity 

300  Kwh 

3« 

Residential 

Not  Stated 

S40S 

Massachusetts 

Electricity 
Gas 

PUC  to  Determine 

Not  Subject  to 
Increase  or  Change 

Residential 

Not  Stated 

H4201 

Massachusetts 

Electricity 

300  Kwh  and  Spnce- 
Heating  Customers 

{Succeeding  Blocks 

Residential 

Uniform  Kwh  Charge 
to  AU  Classes 

H440 

Vermont 
(Superceded) 

Electricity 

300  Kwh 

34 

Residential 

"Equitably  from 
All  Classes" 

AB314 

Vermont 

Electricity 

PUC  to  Determine 

{Succeeding  Blocks 

Residential 

"Equitably  from 
All  Classes- 

HB2893 

Illinois 

Electricity 
Gas 

500  Kwh 
300  Therms 

$ 

Residential 

Uniform  Kwh  Charge  to 

All  but  Low-Use;  Flat 

Customer  Charge  for  All 

AB287 

Wisconsin 

Electricity 

500  Kwh 

Free 

Private  Homes  and 
Apartment  Buildings 

Not  Stated 

HB760 

New  Hampshire 

Electricity 

350  Kwh 

3« 

Residential 

"Equitably  from 
All  Classes" 

HBS83 

Ohio 

Electricity 
Gas 

400  Kwh 
First  Block 

{Succeeding  Blocks 
{Succeeding  Blocks 

Nontotal-Dectric 
Residential 

Not  Stated 
Not  Stated 

Florida 

Electricity 

700  Kwh 

{Average  Cost  of 
Service  to  Meter 

Residential 

Utililty  Still  to  Earn 
Rate  of  Return 

HB1489 

Louisiana 

Electricity 

700  Kwh 

{Average  Cost  of 
Service  to  Meter 

Residential 

Utility  Still  to  Earn 
Rate  of  Return 

AB167 

California 

Electricity) 
Gas      J 

PUC  to  Determine 

Frozen  as  of 
January  1,  1976 

Residential 

Not  Staled 

AB87S7 

New  York 
(Superceded) 

Electricity^ 
Gas      J 

PUC  and  Company 
to  Determine 

<$30/Year 

Residential 

lOt  Increase  to 

Other  Residential, 

Resl  from  Commercial 

AB8757-A 

New  York 

Electricity 

PUC  to  Determine 

3« 

Residential  (except 

Electric  Space- 
lleating  Customers) 

Nonlifelinc  rates  bused 
on  LRIC,  excluding 
residential  space  hcuting, 
street  lighting,  public 
authorities,  nonprofit 
institutions  and  com- 
mercial apartment  houses 

HB117:"\ 
SUI550y 


District  of  Colu 


PUC  to  Determine 


PUC  to  Determine 


Froicn  as  of 
Janunry  I,  1976 


7  5'*  of  Cost  of 
Supplying  Utility 


Source:      Information  collected  by   NTRA. 
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STATE-BY-STATE  INFORMATIONAL  BREAKDOWN 


1 .   Electricity  Included  in  Rent 

States  in  which  the  percentage  of  poor  households  with 
electricity  costs  included  in  rent  is  10-15  percent- 


Arizona 

Connecticut 

Indiana 

Iowa 

Kansas 

Michigan 

Minnesota 


Missouri 
Montana 
Ohio 
Texas 

Utah 

Wisconsin 

Wyoming 


States  in  which  the  percentage  of  poor  households  with 
electricity  costs  included  in  rent  is  greater  than  15 
percent : 


California 

Colorado 

Washington,  D.C. 

Illinois 

Maryland 

Massachusetts 

Nebraska 


Nevada 
New  Jersey 
New  York 
Pennsylvania 
Rhode  Island 
Washington 


Electric  Space  Heating 

States  in  which  the  percentage  of  poor  households  with 
electric  space  heating  is  greater  than  20  percent: 


Florida 

Nevada 

Oregon 


Tennessee 
Washington 


3.   Farmers 


States  in  which  the  percentage  of  poor  households  classi- 
fied as  farmers  is  5-10  percent: 


Idaho 
Iowa 
Kansas 
Minnesota 


Nebraska 
North  Carolina 
Vermont 
Wyoming 
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3.   Continued 

States  in  which  the  percentage  of  poor  households  classi' 
fied  as  farmers  is  greater  than  10  percent: 


Montana 
North  Dakota 


South  Dakota 


4  .   Electric  Water  Heating 

States  in  which  the  percentage  of  poor  households  with 
electric  water  heaters  is  25-50  percent: 


Alabama 

Georgia 

Indiana 

Iowa 

Kentucky 

Michigan 

Minnesota 


Montana 

New  Hampshire 

South  Dakota 

Utah 

Virginia 

Wisconsin 


States  in  which  the  percentage  of  poor  households  with 
electric  water  heaters  is  greater  than  50  percent: 


Florida 

Idaho 

Nevada 

North  Carolina 

North  Dakota 


Oregon 

South  Carolina 

Tennessee 

Vermont 

Washington 


5 .   Combined  Statistics 

States  in  which  the  combined  percentage  of  poor  households 
with  electricity  costs  included  in  rent,  electric  water 
heaters,  electric  space  heating  and  that  are  classified  as 
farmers  is  25-50  percent: 


Alabama 

California 

Colorado 

Delaware 

Georgia 

Illinois 

Indiana 

Kentucky 

Maine 

Maryland 

Massachusetts 

Michigan 

Missouri 


Montana 

Nebraska 

New  Hampshire 

New  Jersey 

Ohio 

Pennsylvania 

Rhode  Island 

Utah 

Virginia 

West  Virginia 

Wisconsin 

Wyoming 
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5.   Continued 

States  in  which  the  combined  percentage  of  poor  households 
with  electricity  costs  included  in  rent,  electric  water 
heaters,  electric  space  heating  and  that  are  classified  as 
farmers  is  greater  than  50  percent: 


Washington,  D.C. 

Florida 

Idaho 

Iowa 

Minnesota 

Nevada 

North  Carolina 


North  Dakota 

Oregon 

South  Carolina 

South  Dakota 

Tennessee 

Vermont 

Washington 


Note:   A  poor  household  is  one  whose  annual 
total  income  does  not  exceed  $4,000. 


Source:   Data  developed  from  the  Bureau  of 
the  Census  computer  tape,  Public  Use  Samples 
of  Basic  Records  from  the  1970  Census, 
1 :1000,  5  percent  sample,  state  file  for  the 
United  States. 
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My  name  is  Jay  B.  Kennedy.   Until  March  18,  1976,  I  was 
Executive  Director  of  the  Florida  Public  Service  Commission. 
Presently  I  am  Associate  Professor  of  Economics  at  the  University 
of  South  Florida  at  St.  Petersburg,  Florida.   My  educational 
background  includes  a  Doctorate  in  Economics  from  Indiana 
University.   I  have  been  employed  by  the  Arabian  American 
Oil  Company  (ARAMCO)  as  an  economist  working  in  the  areas 
of  financial  analysis  and  international  petroleum  economics. 

My  remarks  are  in  regard  to  Section  203  (3)  (A),  (B) ,  (C) , 
(D) ,  otherwise  known  as  the  lifeline  aspect  of  H.R.  12461. 
I  will  divide  my  testimony  into  two  categories: 

1.  General  comments  regarding  the  lifeline  concept. 

2.  Specific  comments  as  regards  lifeline  in  the  bill. 

General  Comments; 

No  statement  as  to  the  desirability  of  implementing  a 
lifeline  rate  can  be  made  until  a  statement  is  made  as  to 
the  goal  to  be  accomplished  by  such  a  rate  design  feature. 
Furthermore,  once  that  goal  is  identified  the  question  must 
be  addressed  as  to  whether  lifeline  is  the  best  method  of 
attaining  that  goal. 

I  assume  that  the  goal  of  a  lifeline  rate  is  to  produce 
relief  to  those  in  a  state  of  poverty.   Demographic  profiles 
of  the  poor  indicate  that  frequently  those  at  a  poverty  level 
are  elderly.   Of  course,  not  all  poor  are  elderly  nor  are 
all  elderly  poor.   I  consider  the  question  of  age,  fixed  versus 
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variable  income,  level  of  consumption  of  electricity  and  other 
matters  to  be  ancillary  to  the  real  purpose  of  lifeline  - 
to  offer  lower  rates  for  electricity  to  those  who  are  poor. 
The  purpose  of  a  price  reduction  is  clearly  to  raise  the  real 
income  of  such  persons.   Electric  rate  manipulation  is  a  vehicle 
to  augment  real  income;  and  the  impetus  for  it  comes,  of  course, 
from  the  recent  and  dramatic  rise  in  the  price  of  electric 
service. 

The  question  of  whether  or  not  to  supplement  income  seems 
to  me  a  legitimate  area  for  legislative  decision.   As  an  economist 
I  do  not  possess  any  tools  of  analysis  that  allow  one  greater 
insight  into  the  need  for  income  supplements.   However,  I 
do  think  that  the  method  for  relieving  poverty,  or  raising 
real  income,  should  stand  the  economic  test:  whether  it  is 
the  most  efficient,  least  distortive  method  for  accomplishing 
the  stated  goal. 

On  that  basis  I  submit  that  lifeline  fails.   Certainly 
different  poor  persons  will  enjoy  different  benefits  from 
reduced  electric  rates;  the  benefit  is  not  evenly  distributed 
and  bears  no  relationship  whatsoever  to  the  degree  of  need. 
Lifeline  simply  presumes  that  all  small  users  of  electricity 
are  poor  and,  worse  yet,  that  all  poor  are  small  users  of 
electricity.   The  data,  meager  though  it  is,  do  not  support 
these  two  contentions.   The  best  one  can  say,  on  the  basis 
of  data  I  have  seen,  is  that  the  average  non-poverty  household 
consumes  more  electricity  than  the  average  poverty  household. 
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Few  would  quarrel  with  this  conclusion.   It  is  not,  however, 
a  sufficient  justification  for  offering  discount  electric 
rates  to  all  small  users  and  placing  the  revenue  burden  of 
such  discounts  on  others  whose  consumption  is  greater. 

The  purpose  of  a  device  such  as  lifeline  is  to  bring 
a  measure  of  relief  to  specific  customers  who  are  poor.   If 
lifeline  benefits  some  poor  and  penalizes  others,  v/hile  penalizing 
some  rich  and  benefiting  others,  it  fails  specifically  even 
though  on  average  there  may  be  net  benefits  to  the  poor.   In 
one  sample  community  in  Florida  it  was  determined  that  if  the 
lifeline  cutoff  were  250  kwh  then  87%  of  the  poor  and  92% 
of  the  wealthy  would  have  exceeded  that  consumption.   In  that 
same  community  if  the  cutoff  level  were  750  kwh  then  32%  of 
the  poor  and  67%  of  the  wealthy  exceeded  that  consumption. 
Conversely,  68%  of  the  poor  were  below  750  kwh  of  consumption 
as  were  32%  of  the  wealthy. 

Testimony  in  these  hearings  has  emphasized  the  importance 
of  rate  structure  design  that  offers  appropriate  price  signals 
and,  as  such,  tracks  cost.   Nowhere  have  I  heard  anyone  contend 
that  lifeline  is  a  cost-related  rate  concept.   The  one  exception 
is  the  aside  by  Commissioner  Berlin  of  the  New  York  Public 
Service  Commission  that  rates  based  on  LRIC  and  employing 
the  inverse  elasticity  rule  might  result  in  something  like 
a  lifeline  rate. 
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Perhaps  most  disturbing  is  the  fact  that  no  proponent 
of  a  lifeline  rate,  that  I  know  of,  has  ever  offered  any  data 
to  support  the  proposal.   Instead  the  data  requirement  has 
been  imposed  on  those  who  would  argue  against  such  rates. 

Some  idea  of  the  significance  of  the  problem  can  be  obtained 
when  a  particular  Florida  utility  is  considered.   Florida 
Power  and  Light,  with  some  1,600,000  residential  customers, 
indicates  that  53%  of  these,  or  about  850,000,  consume  less 
than  750  kwh  per  month  on  the  average.   A  subsistence  level 
of  consumption  in  Florida  has  been  suggested  as  750  kwh  by 
lifeline  proponents.   The  shift  in  revenue  responsibility 
would  have  to  be  immense  if  a  lifeline  were  imposed  on  this 
company  at  750  kwh  (see  Attachment  A) . 

Specific  Comments: 

Section  203  is  inconsistent  with  the  rest  of  the  bill 
to  the  extent  it  purports  to  support  cost  based  rates  while 
at  the  same  time  providing  for  a  lifeline  rate. 

The  bill  has  a  strong  emphasis  on  conservation  and  both 
load  management  and  lifeline  are  frequently  cited  as  representing 
conservation  related  rate  designs.   In  fact,  there  is  no  assur- 
ance that  time-of-day  rates  will  conserve  electricity  if  that 
term  simply  means  a  reduction  in  the  quantity  consumed  versus 
what  would  have  been  consumed  otherwise.   Similarly,  lifeline 
rates  have  not  been  shown  to  result  in  any  decrease  in  electricity 
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consumption  and  may  very  likely  have  just  the  opposite  effect. 
The  answer  of  course  depends  on  the  relative  elasticity  above 
and  below  the  lifeline  level. 

The  method  for  determining  the  lifeline  rate  uses  as 
a  benchmark  the  "lowest  charge  per  kilowatt-hour  at  such  time 
of  use  ...  to  any  other  electric  consumer.  ..."   For  many 
utility  systems  the  lifeline  rate  would  therefore  be  the  same 
as  the  interruptible  or  curtailable  rate  offered  to  industrial 
customers  willing  to  remove  or  reduce  their  demand  on  the 
system  at  peak.   These  rates  typically  approximate  pure  energy 
cost  in  recognition  of  the  fact  that  such  service,  by  definition, 
does  not  cause  any  pressure  to  increase  capacity.   Furthermore, 
the  bill  requires  that  the  lifeline  so  determined  may  not 
have  added  to  it  any  customer  charges  while  the  industrial 
rate  used  as  a  benchmark  must  exclude  both  demand  and  customer 
charges.  " 

Perhaps  the  most  significant  aspect  of  the  lifeline  rate 
determination  is  the  wording  which  refers  to  " .  .  .  any  time 
of  use."   Apparently,  if  time  of  day  rates  were  in  effect 
for  large  industrial  users  then  the  lifeline  rate  would  depend 
on  the  time  of  day  at  which  the  lifeline  consumer  used  the 
electricity.   A  number  of  commissions,  including  Florida, 
are  contemplating  the  design  of  time  of  day  rates  for  large 
industrial  customers  who  are  already  demand  metered.   It  would 
seem  that  in  order  to  implement  the  lifeline  rates  that  resi- 
dential customers,  perhaps  all  of  them,  would  also  have  to 
be  time  of  demand  metered. 


69-8:. 
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Unfortunately  the  consequence  of  these  relationships 
may  be  that  Commissions  withdraw  from  any  attempt  to  implement 
time  of  day  rate  for  large  customers  since  such  a  measure 
would  also  require  vast  outlays  for  residential  metering. 
The  dilemna  is  then  that  if  this  lifeline  proposal  succeeds 
then  its  implementation  will  require  that  all  customers  be 
fitted  with  some  sort  of  time-of-day  meter.   At  this  time 
such  a  move  would  be  premature.   If  Commissions  feel  that 
it  is  too  early  to  meter  all  customers  their  only  choice  is 
to  withdraw  from  any  attempt  to  begin  time-of-day  pricing 
for  large  customers.   This  result  is  contrary  to  the  intent 
of  the  bill  which  is  to  move  toward  rates  based  on  peak 
responsibility. 

The  bill  applies  the  lifeline  rate  only  to  the  customers 
"principal  place  of  residence"  in  any  month.   Whether  the 
customer  used  the  low  consumption  home  as  his  principal  place 
of  residence  or,  indeed,  if  he  even  occupied  the  residence 
would  be  impossible  to  determine  since  the  bill  is  rendered 
for  a  past  months  consumption. 

Summary; 

The  question  of  whether  those  in  poverty  should  be  given 
some  form  of  income  supplement  is  not  a  problem  that  can  be 
solved  by  economic  reasoning.   It  is  a  normative  determination 
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depending  on  a  society's  system  of  values  and  legislative 
predilection.   However,  once  a  determination  is  made  to  provide 
assistance  to  persons  at  the  poverty  level,  the  question  become: 
one  of  choosing  the  method  most  efficient  and  least  distortive 
from  an  economic  point  of  view.   The  level  of  electricity 
consumption  appears  to  be  a  poor  proxy  for  income  or  wealth 
estimates. 

Lifeline  would  result  in  some  poor  people  subsidizing 
some  wealthy  people  and  some  wealthy  subsidizing  some  poor. 
Direct  monetary  grants,  based  on  established  need,  would  be 
a  far  more  precise  tool  to  attain  the  ultimate  goal. 
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ATTACHMENT  A 


PRELIMINARY  REPORT  OF 

FLORIDA  POWER  &  LIGHT  COMPANY 

ON  LIFELINE  RATES 
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flORIDA  POWER  &  LIGHT  CCV 

INTER-OFFICE  CORRESPONDENCE 


^SS   &, 


TO 


See  Below 
F.  E^Au£XP-y — . 
:  Energy  Welfare 


location     General   Office 
date  March    25,     1976 

copiesto     Messrs. 

W.  J.  Campbell 
T.  Chisholm 
R.  L.  Sirmons 


Attached  is  the  preliminary  information  provided  the 
Growth  and  Energy  Committee  of  the  Florida  Legislature 
and  the  Public  Service  Commission  regarding  the  "lifeline1 
form  of  energy  welfare. 


^^^Ca^ZZ^. 


nt 


FE7i:WTM:vlr 


To 


Messrs . 
E.  A.  Adomat 
E.  L.  Bivans 
M.  C.  Cook 
Tracy  Danese 
M.  T.  Fraga 
J.  H.  Francis 
R.  J.  Gardner 
J.  L.  Howard 
J.  J.  Hudiburg 
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SUMMARY 

As  part  of  a  general  review  of  energy  welfare  alternatives, 
Florida  Power  &  Light  Company  examined  potential  benefits  of  a 
price  subsidy  for  low  use  utility  customers  to  be  included  in 
the  rate  structure.   Lost  revenues  including  the  costs  above  a 
fixed  minimum  charge  to  provide  electric  utility  service  would 
be  recovered  from  high  use  customers  instead  of  the  actual  con- 
sumer.  Such  a  tariff  structure  would  include  a  surcharge  which 
would  increase  as  electricity  use  increased. 

The  purpose  of  this  rate  structure  would  be  to  encourage  a 
reduction  in  the  use  of  electricity  among  high  users  by  price 
discrimination  which  would  theoretically  bring  elasticity  mech- 
anisms into  play.   Assuming  that  low  users  are  disadvantaged  and 
high  users  are  high  income  people,  it  has  also  been  theorized 
that  the  costs  of  providing  service  to  disadvantaged  low  users 
would  be  borne  by  high  income  people.   This  form  of  subsidy  has 
been  popularly  referred  to  as  a  "lifeline"  rate. 

The  review  concluded  that  many  of  the  assumptions  upon  which 
this  subsidy  concept  are  based  are  probably  not  valid.   Although 
low  income  people,  on  the  average,  use  less  electricity  than  high 
income  people,  many  low  income  people  use  more  electricity  than 
many  rich  people. 
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This  means  that  a  surcharge  designed  to  enhance  the  welfare  of 
low  income  people  at  the  expense  of  high  income  people  might  very 
well  accomplish  the  opposite  in  frequent  individual  cases. 

In  addition,  by  addressing  only  one  aspect  of  rising  utility 
costs,  namely  electricity,  without  including  the  other  essential 
services  and  utilities  such  as  water  and  sewerage,  gas,  telephone, 
and  transportation,  a  fragmented  approach  is  taken  to  the  problem 
of  compensating  underprivileged  people  in  a  time  of  rising  costs. 
This  piecemeal  approach  would  not  take  into  account  inflationary 
pressures  on  all  services. 

Another  factor  to  be  considered  is  the  departure  from  the  prin- 
ciple of  using  cost  of  service  to  determine  equitable  rates. 
Although  it  may  be  in  the  best  interests  of  society  to  subsidize 
services  to  those  people  who  are  unable  to  afford  the  price, 
manipulation  of  pricing  may  prove  more  complicated'  than  providing 
a  direct  welfare  benefit  through  a  recognized  agency.   Charging  a 
lower  price  for  those  who  do  not  use  the  service  as  much  as  others, 
when  use  is  only  a  marginal  indication  of  ability  to  pay,  is  highly 
doubtful  as  a  productive  welfare  technique. 

For  these  reasons,  the  "lifeline"  form  of  energy  welfare  appears 
to  be  more  complex  than  a  superficial  view  would  indicate;  and  if 
implemented,  it  could  create  more  problems  than  it  would  solve. 
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GENERAL 

The  prices  of  all  goods  and  services  are  affected  by  increased 
energy  costs.   High  energy  costs  mean  more  expensive  fertilizer 
and  foods,  clothing,  and  shelter;  in  short,  a  higher  cost  of 
living. 

Of  special  concern  is  the  increased  cost  of  the  basic  energy  used 
by  low  income  consumers  for  the  essential  services:   electricity, 
gas,  telephone,  water  and  sewerage,  and  transportation.   In  periods 
of  high  inflation,  poor  people  and  elderly  people  on  low  and  fixed 
incomes  are  especially  concerned.   Their  income  frequently  does 
not  keep  pace  with  rising  costs,  and  these  essential  services 
become  harder  to  pay  for. 

1.   The  "Lifeline"  Concept 

One  alternative  frequently  presented  as  a  means  society  may  employ 
to  compensate  the  disadvantaged  for  specific  hardships  imposed  by 
rising  costs  is  a  "lifeline"  electricity  rate.   This  concept  has 
been  proposed  because  its  supporters  believe  a  reduced  price  to 
low  users  of  electricity  will  assist  low  income  people.   There  are 
at  least  five  assumptions  inherent  in  such  a  proposal.   They  are: 

1.  Low  users  of  electricity  =  disadvantaged. 

2.  High  users  of  electricity  =  affluent. 

3.  People  in  need  would  be  aided. 

4.  The  affluent  would  pay. 
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*5.   Substantial  energy  savings  would  result. 

Assumptions  three  and  four  are  clearly  based  on  assumptions  one 
and  two.   A  preliminary  analysis  would,  therefore,  depend  on 
determining  how  closely  use  of  electricity  is  linked  to  income. 

2.  Literature  Search 

A  literature  search  revealed  the  most  authoritative  statement 
indicating  a  direct  relationship  between  use  and  income  is  a 
Rand  Corporation  Report  dated  November,  1972  (R-1050-NSF/CSA) . 
This  study  used  Bureau  of  Labor  Statistics  data  from  1960-61 
estimating  annual  appliance  purchase  expenditures  per  household 
for  various  income  groups.   Use  of  electricity  and  other  fuels 
was  then  extrapolated  from  this  data.   The  indication  was  that 
income  group  and  electricity  use  were  apparently  closely  related 
in  the  Western  United  States. 

3.  Contradictory  Florida  Experience 

Florida  experience  indicates  that  many  changes  have  occurred  in 


*  This  assumption  regarding  energy  savings  requires  elasticity 
data  which  are  not  available  although  there  is  a  weight  of  con- 
tradictory opinion  regarding  the  impact  of  price  increases  on 
electricity  use.   Because  our  purpose  is  to  discuss  lifeline  as 
a  form  of  energy  welfare  and  examine  its  suitability  as  an  alter- 
native for  assisting  low  income  people  in  defraying  the  expenses 
associated  with  rising  energy  costs,  we  will  not  discuss  this 
assumption  in  this  review. 
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use  patterns  since  the  Bureau  of  Labor  Statistics  data  used  in 
the  Rand  study  were  developed.   Local  conditions  can  have  a 
significant  effect  on  use  and  cause  deviations  from  national  pat- 
terns of  consumption.   Important  exceptions  can  result.   The  most 
obvious  deviation  in  Florida  was  the  introduction  of  inexpensive 
air  conditioning  which  occurred  in  the  1960's  reaching  saturation 
by  1970. 

Inexpensive,  relatively  inefficient  window  units  available  to 
nearly  any  income  level  through  easy  credit  and  low  monthly  pay- 
ments significantly  altered  traditional  use  patterns.   Secondhand 
appliances  also  became  available  in  great  quantity  reducing  the 
validity  of  use  estimates  based  on  annual  expenditures  for  appliances 
In  addition,  experience  in  HUD  housing  where  damage  to  refrigerators 
caused  by  consumers  who  lacked  knowledge  of  correct  defrosting 
procedures  encouraged  a  recent  transfer  to  frost-free  refrigerators. 
These  appliances  promise  lower  maintenance  but  have  'somewhat 
higher  operating  costs.   This  evidence  tends  to  support  the  con- 
tradictory conviction  that  some  low  income  people  in  Florida  may 
be  high  users  of  electricity. 

4 .   Some  Disadvantaged  May  be  High  Users 

This  point  of  view  reasons  that  many  disadvantaged  people  have 
large  families  and  live  in  poorly  insulated  houses  or  apartments 
of  inferior  construction.   Their  appliances  tend  to  be  older  and 
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less  efficient.  They  also  tend  to  lead  more  home-centered  lives 
because  they  frequently  can  not  afford  to  go  beyond  the  home  for 
entertainment  and  rely  more  heavily  on  television  and  home  activities. 

In  addition,  information  provided  by  the  Florida  Department  of 
Health  and  Rehabilitative  Services  regarding  the  amount  permitted 
as  a  deduction  when  determining  income  eligibility  for  food  stamps 
shows  that  many  poor  people,  in  fact  many  people  actually  receiving 
welfare  benfits,  are  not  low  users  of  electricity. 

5.   Some  Wealthy  May  be  Low  Users 

On  the  other  hand,  preliminary  information  pointed  clearly  to  the 
possibility  that  many  affluent  consumers  in  FPL's  service  ter- 
ritory are  low  users  of  electricity  (Williams,  1973).   Some  of 
the  explanations  offered  for  this  have  been:   frequent  travel, 
ownership  of  second  homes  which  are  occupied  only  part  of  the  year, 
favorable  locations  on  the  water  or  on  golf  coursres  where  natural 
ventilation  is  desirable,  and  entertainment  away  from  home.   Con- 
sumers who  use  gas  appliances  also  tend  to  be  low  users  of 
electricity  regardless  of  inccme  group. 

6.   Need  for  Original  Data 

It  was  evident  at  this  juncture  that  original  data  pertinent  to 

Florida  should  be  obtained  in  order  to  attempt  to  quantify  the 

difference  in  use  of  affluent  and  underprivileged  consumers. 
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7 .  Study  Group  Recommendation 

The  study  group  recommended  a  survey  to  contrast  use  characteristics 
of  the  two  separate  groups.   Right  to  privacy  prohibited  direct 
inquiry  into  economic  status.   However,  such  information  is 
indirectly  available  through  observation  of  housing  characteristics. 

8.  Housing  Characteristics  as  Proxy  for  Income  Data 

High  income  people  tend  to  live  in  large  houses  on  spacious  lots 
with  multiple  car  garages  and  elaborate  landscaping.   The  locations 
are  on  waterfront  property  or  golf  courses.   Their  condominiums 
and  apartments  are  characterized  by  club  houses,  security  guards, 
saunas,  and  a  general  high  level  of  maintenance.   The  poor,  on 
the  other  hand,  tend  to  live  in  small  frame  houses  on  small  lots. 
They  have  windows  broken  or  missing  and  roofs  in  disrepair.  fThey 
are  characterized  by  a  general  lack  of  maintenance  and  poor  con- 
struction.  They  usually  reflect  crowding;  and  the  apartments  are 
characterized  by  no  landscaping,  outside  stairways',  and  on-street 
parking. 

9.  Sample  Selection  and  Potential  Bias 

FPL  identified  meter  routes  which  were  uniformly  high  income  or 
low  income.   The  use  of  electricity  for  these  two  groups  of  cus- 
tomers for  August,  the  highest  use  month  in  1975,  was  then  checked. 
It  is  recognized  that  the  sample  was  biased.   Wealthy  people  were 
contrasted  with  poor  people,  eliminating  the  entire  middle  income 
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category  of  users.  This  drawback  notwithstanding,  it  was  hypoth- 
esized that  a  comparison  of  extremes  might  demonstrate  overlap  in 
use  characteristics  of  the  two  groups. 

It  was  also  recognized  that  some  wealthy  people  live  in  modest 
homes.   As  a  result,  these  customers  will  not  appear  in  the 
results  of  the  sampling  because  the  sample  tends  to  select  the 
wealthy  who  live  extravagantly.   On  the  other  hand,  housing 
characteristics  are  probably  a  reliable  indicator  of  economic 
status  especially  in  the  low  income  group  because  the  upward 
mobile  poor  rarely  remain  in  poverty  housing  once  they  have 
achieved  a  higher  level  of  income. 

Another  potential  bias  was  identified  in  climate  variation.   So 
partial  meter  routes  in  a  single  community  with  extreme  differences 
in  housing  conditions  within  a  small  area  were  selected.   In  this 
way,  it  was  reasonably  certain  that  differences  due  to  geography 
would  not  influence  results. 

The  low  income  routes  selected  were  in  Daytona  Beach,  Sanford, 
Delray  Beach,  West  Palm  Beach,  and  Miami  for  a  total  of  1,307 
low  income  customers.   The  high  income  routes  were  located  in 
Daytona  Beach,  Cocoa  Beach,  Delray  Beach,  Naples,  and  Miami  Beach 
for  a  total  of  1,146  high  income  customers.   The  test  community 
has  292  low  income  customers  and  599  high  income  customers. 
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10.   Statistical  Results  of  Survey 

The  first  sample  showed  that  approximately  1%  of  low  income  cus- 
tomers and  2%  of  high  income  customers  used  no  electricity.   16% 
of  the  low  income  customers  used  less  than  250  kwh  per  month  and 
83%  used  more.   Among  the  high  income  customers,  4%  used  less  than 
250  kwh  per  month  and  94%  used  more.   See  attachment. 

The  difference  between  the  numbers  of  high  income  and  low  income 
customers  using  less  than  250  kwh  in  the  month  of  August  was  only 
11%.   This  means  basically  that  83%  of  the  low  income  people  would 
be  subsidizing  16%  of  the  poor  at  the  250  kwh  subsidy  level.   The 
numbers  of  poor  in  the  sample  who  would  benefit  are  small.   At 
the  7  50  kwh  subsidy  level,  approximately  35%  of  low  income  people 
would  be  subsidizing  approximately  18%  of  the  high  income  residents, 
and  8  0%  of  the  wealthy  would  be  subsidizing  64%  of  the  low  income 
customers. 

In  the  sample  community,  the  results  are  only  slightly  different. 
At  250  kwh,  87%  of  the  poor  use  above  250  kwh  and  7%  of  the  rich 
use  below  250  kwh  whereas  92%  of  the  wealthy  use  above  250  kwh  and 
13%  of  the  poor  use  less  than  250  kwh.   In  this  case,  87%  of  the 
poor  people  and  92%  of  the  rich  people  use  above  250  kwh.   Using 
750  kwh  as  the  subsidy  line,  67%  of  the  rich  in  the  sample  used 
above  750  kwh  and  68%  of  the  poor  used  below  750  kwh.   Interestingly 
enough,  32%  of  the  low  income  use  more  while  32%  of  the  rich  use  less. 


69-859  O  -  76  -  33 
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11.  Conclusion 

The  study  demonstrated  that,  on  the  average,  the  low  income  cus- 
tomers sampled  used  less  electricity  than  the  high  income  customers 
sampled.   However,  although  the  disadvantaged  group  used  less 
electricity  on  the  average,  the  disadvantaged  are  not  necessarily 
low  users  and  low  users  are  not  necessarily  disadvantaged. 

The  study  also  affirmed  that  high  income  people  use  more  electricity 
on  the  average  than  low  income  people.   However,  all  the  affluent 
sampled  were  not  high  users  and  high  users  are  not  necessarily 
affluent. 

12.  Interpretation 

It  must  be  recognized  that  the  samples  compared  extremes  of  wealth 
and  poverty  and  did  not  give  a  continuous  sample  of  all  income 
levels.   However,  even  contrasting  extremes  demonstrated  the 
inequity  of  a  subsidy  system  which  determines  benefits  based  on 
level  of  use  rather  than  on  financial  need. 

The  problem  presented  by  the  overlap  in  use  of  the  widely  disparate 
groups  sampled  is  that  under  existing  "lifeline"  proposals,  poor 
people  would  subsidize  the  wealthy  in  frequent  cases.   Unless 
specific  income  criteria  are  used  in  determining  eligibility  for 
energy  welfare  benefits,  it  seems  apparent  that  many  people  in 
need  will  receive  no  assistance  and  many  who  are  not  will  be  aided. 
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A  successful  program  must  identify  the  needy  in  order  to  avoid 
providing  benefits  to  those  who  are  not  in  need  at  the  expense 
of  people  who  are. 
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LOW  INCOME  ROUTES 


DISTRICT 


ROUTE 


NUMBER  OF 
CUSTOMERS 


Daytona  Beach 
Sanford 
Delray  Beach 
West  Palm  Beach 
Miami 


140 
47 
59 
26 

239 


266 
441 
253 
239 
108 

1307 


HIGH  INCOME  ROUTES 


NUMBER  OF 

DISTRICT 

ROUTE 

CUSTOMERS 

Daytona  Beach 

125 

266 

Cocoa 

22 

238 

Delray  Beach 

10 

205 

Naples 

33 

139 

Miami  Beach 

31 

298 

AUGUST,  1975 


1146 


KWH 

0 

1  -  250 

Above  2  50 


LOW  INCOME 


11 

216 

1307 

1307 


1% 

16% 
83% 


HIGH  INCOME 

24 

2% 

50 

4% 

1072 

94% 

1146 


KWH 

0 

1  -  750 

Above  7  50 


LOW  INCOME 


11 

1% 

836 

64% 

460 

35% 

1307 


HIGH  INCOME 


24 

2% 

209 

18% 

913 

80% 

1146 
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AUGUST,  1975 
SAMPLE  COMMUNITY 


LOW  INCOME  ROUTES: 


30  (SEGMENTS) 
40  (SEGMENTS) 


Number  of  Customers 

81 
211 
292 


HIGH  INCOME  ROUTES:   123  (SEGMENTS) 
222  (SEGMENTS) 


340 
259 
599 


KWH 


1  -  250 
Above  250 


LOW 

INCOME 

0 

0 

39 

13% 

253 

87% 

292 

HIGH 

INCOME 

3 

1% 

44 

7% 

552 

92% 

599 

KWH 

LOW 

INCOME 

0 
1  -  750 
bove  750 

0 

200 

92 

292 

0 
68% 
32% 

HIGH 

INCOME 

3 

1% 

196 

32% 

400 
599 

'67% 
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STATEMENT  OF  DENNIS  W.  BAKKE 
DEPUTY  ASSISTANT  ADMINISTRATOR 
ENERGY  CONSERVATION  AND  ENVIRONMENT 
FEDERAL  ENERGY  ADMINISTRATION 

before  the 

Subcommittee  on  Energy  and  Power 
Committee  on  Interstate  and  Foreign  Commerce 

on 

Lifeline  Electric  Rates 

K.R.  12461 

April  1,  1976 


Introduction 

Mr.  Chairman  and  distinguished  Members  of  the  Subcommittee 
I  welcome  the  opportunity  to  appear  before  you  today  on  the 
subject  of  electric  utility  lifeline  rates.   Accompanying  me 
today  is  Howard  F.  Perry,  the  Associate  Assistant  Administrator 
for  Utilities  Programs. 

I  am  appearing  before  you  today  to  present  testimony  on 
H.R.  12461,  the  Electric  Utility  Rate  Reform  and  Regulatory 
Improvement  Act.   My  testimony  will  address  lifeline  electric 
rates,  as  set  forth  in  Section  203(a)(3)  of  this  Act.   At  the 
conclusion  of  my  remarks,  I  shall  be  happy  to  respond  to  any 
questions  the  Members  wish  to  ask. 
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LIFELINE 

I  would  now  like  to  turn  to  a  discussion  of  Lifeline 
electric  rates.   For  the  purposes  of  this  discussion,  I  will 
define  lifeline  rates  so  as  to  be  consistent  with  the  provisions 
of  Section  203(a)(3)(A).   By  this  definition,  a  lifeline  rate 
structure  is  one  which  prices  the  first  several  hundred  kilowatt- 
hours  consumed  monthly  by  each  residential  customer  at  a  rate  no 
higher  than  the  rate  per  kilowatt-hour  (exclusive  of  demand  and 
customer  charges)  charged  any  other  customer  in  any  other  block  of 
usage  during  the  same  time  period.   Although  other  lifeline  concepts 
frequently  attempt  to  target  benefits  specifically  to  elderly 
and/or  low  income  users  of  electricity,  rather  than  simply  to 
low  levels  of  electricity  use,  these  forms  of  lifeline  are 
inconsistent  with  that  described  in  Section  203(a)(3)(A),  and 
I  will  discuss  only  the  form  outlined  in  that  Section. 

Under  this  rate  form,  the  first  several  hundred  kilowatt- 
hours  consumed  monthly  by  residential  customers  would  be  provided 
at  a  low  uniform  charge  per  kilowatt-hour.   This  rate  structure 
has  received  a  good  deal  of  attention  in  recent  years,  and 
legislation  to  implement  such  rate  structures  has  been  introduced 
in  a  number  of  States;  in  California,  a  form  of  lifeline  has 
become  law.   The  level  of  consumption  applicable  to  lifeline 
rates  varies  from  State  to  State  in  these  proposals,  from  a  maximum 
of  approximately  300  kilowatt-hours  per  month  to  one  of  approximately 
700  kilowatt-hours  per  month.   The  subsidization  of  low  volume 
consumption  would  be  hidden  in  the  pricing  structure  by  increasing 
the  rates  for  consumption  above  the  lifeline  level,  either  within 
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the  residential   class   or   in   other   customer   classes. 

If   utility   revenues   used   to    finance    lifeline   rates    are 
recovered  within   the   rest   of    the   residential    class,    then 
residential   kilowatt-hour   charges    above    the    lifeline    level 
would   rise   substantially.       If   revenue    recovery    is    to   be   assumed 
by   commercial   and   industrial   customers   as  well,    then   rates    for 
those   classes  will   also   rise,    though   to   a    lesser   extent. 

Proponents   of    lifeline   generally  maintain    that   such   a 
rate   structure   provides   two  major   advantages   over   current    rate 
structures.      First,    lifeline    is   claimed   to   alleviate   the   diffi- 
culties  that   all    residential   consumers,    and    in    particular    low- 
income   consumers,    face    in   affording   the   amount   of   energy   required 
to   support  minimum   living   standards.       Economists   would   view 
this   as   one    form  of   attempting   to   redistribute   real    income    to 
low-income   persons.      Second,    some   advocates   of    lifeline   assert 
that    it   will    promote   national    energy   conservation    goals    by 
reducing   the   rates   paid  by   small-use   customers,    and    increasing 
the   rates   paid   by   those   using    larger   amounts   of   electricity. 
Some  economists  have  argued  that  under  certain  conditions  it  may  be  proper  to 
reduce  the  rates  paid  by  small  users  of  electricity.     Their  argument  asserts  that 
if  residential  use  of  a  minimum  amount  of  electricity  is  price  inelastic,   then 
reducing  these  rates  need  not  increase  consumption  or  create  efficiency  losses. 

In  order  to  reach  a  policy  decision  on  whether  lifeline  rates  should  be 
implemented,   it  is  necessary  to  consider  the  effectiveness  with  which  lifeline 
rates  would  achieve  their  two  major  stated  goals,  easinq  the  burden  of  rising 
enerav   orices   on    the   Door    and    encouraninq    enernv    conservation. 
This   discussion  will    focus,    first,    on    the   available   evidence 
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we  know  about  the  patterns  of  electricity  use  by  low-income 

households.   It  will  then  turn  to  an  examination  of  the  effect 

lifeline  rates  would  have  on  residential  bills  and  how  residential 

users  would  respond  to  such  bills  in  altering  their  use  of 

electricity. 

We  have  examined  several  studies  that  have  attempted  to 

assess  the  level  of  electricity  consumption  of  residential 
households  as  it  relates  to  household  income  level.   These 
studies  give   some  indication—as  yet  inconclusive — of  the 
correlation  of  electricity  use  and  income  level.   For  a 
lifeline  rate  to  be  an  effective  tool  in  achieving  its  first 
major  goal—easing  the  burden  of  electricity  costs  for  low- 
income  users — it  must  at  least  be  shown  that  low-income  users 
do  in  fact  use  a  level  of  electricity  small  enough  to  enable 
them  to  gain  from  such  a  rate.   I  will  briefly  summarize  the 
findings  of  these  analyses  in  the  hope  that  the  Subcommittee 
might  find  them  useful  in  its  consideration  of  the  likely 
effectiveness  of  lifeline  rates  in  alleviating  the  plight  of 
low-income  energy  consumers. 

First,  a  study  completed  in  1974  by  a  major  California 
utility,  using  income  and  housing  data  gathered  in  the  1970 
Census,  examined  the  validity  of  the  assertion  that  low-income 
households  consume  less  electricity  than  higher-income  households. 
The  results  of  this  study  indicated  that,  for  the  service  area 
of  this  company,  the  hypothesis  that  low  income  users,  because 
of  their  low  income,  consume   smaller  amounts  of  electricity 
than  higher  income  users,  was  statistically  invalid.   This 
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conclusion  held  whether  the  study  examined  average  usage  or 
a  frequency  distribution  of  usage,  or  attempted  to  correlate 
income  and  electricity  usage  through  regression  analysis.   The 
study  indicated,  moreover,  that  usage  correlated  to  a  statistically 
significant  degree  with  no  quantifiable  variable.   Results  of 
the  analysis  also  showed  that  a  substantial  percentage  of  low 
income  users  consumed  large  amounts  of  electricity.   Regression 
analysis  of  the  Census  and  consumption  data  demonstrated 
statistically  that  income  and  usage  were  not  significantly 
correlated . 

A  study  completed  in  1975  by  a  major  Maryland  utility  was 
generally  consistent  with  these  findings.   The  study  found  that 
low-income  users  as  a  group  consumed  less  electricity  on  average 
than  high  income  customers.   However,  it  also  found  that  a 
substantial  percentage  of  low-income  customers  used  more 
electricity  than  the  average  high  income  user.   Regression 
analysis,  again  based  on  Census  and  consumption  data,  indicated 
that  income  and  usage  were  not  significantly  correlated.   Low- 
income  households  cannot,  according  to  this  study  and  the 
California  study,  be  accurately  targeted  by  the  amount  of 
electricity  they  consume,  since  a  large  number  of  other  variables 
affect  usage  as  well. 

A  third  recently-completed  study  examined  1970  Census 
data  for  New  York  State.   This  study  took  a  slightly  different 
tack  than  the  two  others.   It  showed,  first,  that  a  substantial 
percentage  of  low-income  users  in  New  York  live  in  multi-unit 
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dwellings  with  commercial  rather  than  residential  electric 
service,  with  bills  paid  by  the  landlord  and  included  in  the 
monthly  rent.   These  tenants  would  not  gain  from  lifeline 
rates  as  currently  conceived  and,  in  fact  could  face  higher 
rents  if  revenue  recovery  takes  place  in  the  non-residential 
classes.   The  study  further  showed  that  substantial  portions 
of  the  poor  are  not  low  users  of  electricity  at  all.   The 
analysis  traced  this  to  Census  data  indicating  that  many  low- 
income  households  had  electric  water-heating,  electric  kitchens, 
or  electric  space  heating,  or  some  combination  of  these  features, 
any  of  which  would  boost  monthly  consumption  substantially.   The 
New  York  study,  then,  tends  to  support  the  conclusions  drawn 
by  the  earlier  studies. 

Turning  to  the  question  of  the  effectiveness  with  which 
lifeline  rates  can  improve  energy  conservation,  there  is  some 
evidence  that  this  kind  of  rate  structure  may  not  reduce  overall 
energy  consumption  to  any  substantial  degree.   First, 
let  us  examine  the  form  of  lifeline  in  which  revenue  recovery 
is  drawn  from  all  customer  classes.   The  New  York  study 

assumes  that  a  lifeline  rate  of  three  cents  per  kilowatt- 
hour  is  put  into  effect  for  New  York's  seven  major  electric 
utilities,  with  revenue  recovery  in  all  classes,  including 
residential  usage  above  300  kilowatt-hour  per  month.   New  York's 
current  rate  per  kilowatt-hour  for  usage  of  less  than  300 
kilowatt-hours  per  month  ranges  from  3.94  cents  to  8.67  cents. 
Revenues  lost  would  be  recovered  by  increasing  the  price  per 
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kilowatt-hour  for  commercial  and  industrial  usage,  and  for 
residential  usage  above  the  lifeline  level. 

Since  all  residential  users,  of  any  level  of  consumption, 
would  enjoy  reduced  prices  for  the  first  300  kilowatt-hours 
of  consumption  monthly,  and  increased  prices  for  kilowatt-hour 
in  excess  of  300,  then  there  is  a  breakeven  point  where  the 
higher  charges  paid  for  usage  above  the  lifeline  level  would 
offset  the  lifeline  reduction.   For  the  seven  New  York  utilities, 
the  breakeven  point  with  this  kind  of  lifeline  rate  would  range 
between  1346  and  1718  kilowatt-hours  per  month.   That  is, 
residential  customers  with  monthly  usage  below  this  level  would 
enjoy  net  reductions  in  their  electric  bills.   More  than  ninety- 
five  percent  of  New  York's  residential  customers  consume  less 
than  this  amount  per  month.   Because  residential  electricity 
usage,  at  all  usage  levels,  has  been  shown  to  respond  to  price 
changes,  the  net  effect  of  this  reduction,  other  things  being  equal,  would 
probably  be  to  increase  the  consumption  of  more  than  95  percent 
of  the  State's  residential  customers. 

Larger  users,  including  commercial  and  industrial  customers, 
would  face,  of  course,  increased  electricity  prices,  thus  reducing 
their  electricity  consumption.   Whether  this  reduction  offsets 
the  increased  residential  usage  depends  largely  on  the  relative 
price  elasticity  of  demand  for  these  classes  as  against 
residential  price  elasticity,  a  relationship  which  we  are 
currently  studying.   In  any  case,  it  is  possible  that  if  larger 
users  are  forced  to  reduce  electricity  consumption,  they  may 
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switch  to  less  efficent — but  with  lifeline  relatively  cheaper — 
alternative  forms  of  energy.   The  net  effect  of  this  inefficient 
energy  substitution  may  serve  to  increase  the  overall 
use  of  energy  even  by  these  customers,  though  electricity  use  may 
decline.   In  addition,  since  larger  industrial  customers  tend  to 
have  a  beneficial  effect  on  utility  load  factors,  to  the  extent 
these  users  switcn  to  alternate  fuels,  utility  load  factors  would 

decline.   This  would  drive  up  a  utility's  costs,  leading  to 
increased  rates  for  all  remaining  customers,  including  those 
who  initially  benefit  from  lifeline. 

An  examination  of  the  second  form  of  lifeline,  in  which 
revenue  recovery  is  limited  to  the  residential  class,  also 
shows  uncertain    conservation  effects.   Using  the  same  example 
of  New  York  utilities,  and  a  three  cents/300  kilowatt-hour  life- 
line plan,  it  is  shown  that  the  breakeven  point  would  fall  between 
414  and  658  kilowatt-hour  per  month.   That  is,  residential  bills 
below  or  above  the  breakeven  point  would  be  reduced  or  raised 
respectively.   Between  65  percent  and  82  percent  of  residential 
customers  of  these  utilities  fall  below  the  breakeven  level, 
would  consequently  find  their  electric  bills  reduced  under 
this  form  of  lifeline,  and  likely  would  increase  their  electricity 
consumption.   Customers  above  the  breakeven  level,  including  lower 
and  middle  income  consumers  with  electric  water  and/or  space 
heating,  would  find  their  bills  increased.   These  consumers  would 
have  an  incentive  to  reduce  their  electricity  consumption — but 
not  necessarily  their  total  energy  consumption,  in  view  of  the 
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substitution  effect.   Commercial  and  industrial  consumption  would 
not  be  directly  affected. 

The  net  effect  of  this  second  lifeline  plan  in  reducing 
energy  consumption,  then,  is  uncertain.      Apart  from  the 
substitution  effect,  it  would  largely  depend,  again,  on  the 
relative  elasticities  of  small-user  demand  versus  large-user 
demand.   We  know  of  no  definitive  evidence,  however,  indicating 
that  the  price  elasticity  of  small  users  of  electricity  is 
less  than  that  of  larger  users. 

Section  203(a)(3)  provides  for  a  rate  that  would  limit  the 
maximum  average  per  kilowatt-hour  charge  (with  any  customer  charqe  folded 
in)  for  the  first,  say,  300  kilowatt-hours  of  monthly  use  to  the 
lowest  kilowatt-hour  charge  (excluding  demand  and  customer  charge) 
to  any  block  of  use  of  any  other  customer  at  the  same  time  of  use. 
Large  industrial  and  commercial  customers  typically  are  under  a 
three-part  tariff  for  electric  service:   a  customer  charge,  a 
demand  (kilowatt)  charge  and  an  energy  (or  kilowatt-hour)  charge. 
Since  the  energy  (kilowatt-hour)  component  of  large  industrial 
tariffs  is  generally  the  smallest  such  charge — averaging  about 
one  cent  nationally—this  lifeline  plan  would  set  a  lifeline 
rate  of  about  one  cent  per  kilowatt-hour,  if  industrial  rates 
remain  unchanged.   Utilities,  however,  may  likely  perceive, 
under  this  plan,  an  incentive  to  raise  the  kilowatt-hour  components 
of  large  industrial  tariffs,  by  reducing  the  demand  charges  of 
these  rates.   Such  an   incentive  would  be  perverse,  however,  in 
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its  diminution  of  the  price  signals  telling  customers  to  limit 
their  peak  demand,  an  effect  directly  contrary  to  the  principles 
of  marginal  cost  and  peakload  pricing.   There  is  a  substantial 
possibility,  then,  that  such  a  lifeline  plan  would  depart  from 
the  marginal  cost  concept. 

Let  me  sum  up  the  weight  of  the  available  data  that  would 
bear  upon  the  effectiveness  with  which  lifeline  rates  would 
achieve  their  stated  goals  of  aiding  the  poor  and  conserving 
energy.   The  available  evidence  indicates  that  the  ability  of 
lifeline  rates  to  effectively  achieve  either  of  its  goals  is 
uncertain.      In  brief,  the  preliminary  conclusions 
of  FEA  analyses  of  lifeline  are  as  follows: 

First,  lifeline  may  decrease  electricity  consumption, 
but  may  increase  the  use  of  scarce  fuels.   Second,  under 
a  lifeline  plan  with  revenue  recovery  drawn  only  from  the 
residential  class,  there  is  a  possibility  that  a  large 
percentage  of  the  poor  and  middle  income  consumers  would  be  hurt, 
while  many  higher  income  users  would  be  made  appreciably 
better  off.   Third,  if  revenue  recovery  is  drawn  from  all  customer 
classes,  then  a  very  high  percentage  of  all  residential  customers, 
wealthy  and  poor  alike,  would  probably  enjoy  lower  electricity 
bills.   However,  since  industrial  and  commercial  customers  will 
be  forced  to  pass  on  their  higher  electricity  costs  in  the  form  of 
higher  prices,  there  is  a  substantial  possibility  that  the  real 
income  of  residential  households  would  remain  the  same  or  fall. 


523 


Too  many  questions  about  the  actual  effects  of  lifeline, 
however,  remain  to  be  answered.   FEA  is  therefore  continuing 
to  analyze  the  economic  and  energy  effects  of  lifeline.   A 
critical  element  of  this  analysis  will  be  a  field  test  of 
lifeline  rates  as  part  of  FEA's  Electric  Utility  Demonstration 
projects.   Several  weeks  ago  we  sent  out  to  States  a  Request 
for  Proposals  for  electric  utility  rate  and  load  management 
demonstration  projects.   Among  the  proposals  solicited  were 
those  for  lifeline  demonstration  projects.   We  hope  to  use  the 
results  of  these  studies,  along  with  our  continuing  analysis 
of  lifeline,  to  better  determine  the  likely  effects  of  such 
a  rate. 

In  light  of  the  possibility  that  the  provisions  of 
Section  203(a)(3)  would  be  inconsistent  with  marginal  cost 
pricing,  and  absent  persuasive  evidence  that  the  effect  of 
this  provision  would  achieve  the  objectives  of  aiding  the 
poor  and  improving  energy  conservation,  FEA  advises  against 
enactment  of  Section  203(a)(3). 
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TESTIMONY  OF  SENATOR  EDWARD  W.  BROOKE  BEFORE  THE  SUBCOMMITTEE 
ON  ENERGY  AND  POWER  OF  THE  HOUSE  INTERSTATE  AND  FOREIGN  COM- 
MERCE COMMITTEE  ON  H.  R.  12461,  THE  ELECTRIC  UTILITY  RATE 
_REFORM  AND  REGULATORY_IMPROVEMENT_ACT_- _APRIL_2J_  1976 

Mr.  Chairman,  I  am  most  grateful  for  the  opportunity  to  speak 
on  the  important  issue  of  utility  rate  reform.  You  and  the  members  of 
your  Subcommittee  are  performing  an  important  service  for  the  nation 
by  opening  the  congressional  debate  on  this  matter  of  intense  concern 
and  interest  to  virtually  every  American.  This  series  of  hearings  lias 
collected  an  impressive  gathering  of  witnesses  representing  the  widest 
possible  spectrum  of  views  and  expertise.  I  believe  the  record  of 
testimony  alone  will  soon  become  a  textbook  on  utility  rate  reform  and 
growth  management  on  which  many  of  us  will  rely  for  years  to  come. 

For  two  years,  I  have  personally  been  deeply  concerned  not  only 
about  the  high  costs  of  electricity  to  consumers,  but  also  about  the 
pattern  of  electric  utility  growth  which  seems  to  promise  only  continued 
waste  of  our  nation's  precious  energy  and  capital  resources.   In  the 
Northeast,  of  course,  this  subject  has  special  urgency,  for  as  you  know, 
we  pay  the  highest  electric  utility  bills  in  the  United  States. 

Massachusetts  consumers  pay  the  second  highest  electric  bills 
in  the  entire  nation.  Even  more  disturbing  is  the  fact  that,  while 
everyone  in  the  United  States  is  seeing  an  alarming  rise  in  their  electric 
utility  costs,  our  rates  in  Massachusetts  are  increasing  annually  at 
twice  the  average  national  rate  of  change.  Even  in  the  face  of  the  rate 
increases  our  residents  have  already  been  forced  to  pay,  we  have  rate 
increase  applications  pending  before  the  Massachusetts  Department  of 
Public  Utilities  totaling  nearly  67  million  dollars. 
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Therefore,  nearly  a  year  ago,  I  introduced  the  Electric 
Utilities  Rate  Reform  Act  of  1975  together  with  Senator  Lowell 
Weicker  of  Connecticut  and  Senator  Hugh  Scott  of  Pennsylvania.  In 
the  intervening  months,  I  understand  the  majority  staffs  of  both  the 
House  and  Senate  Commerce  Committees  have  been  studying  the  problem 
and  drafting  the  Committee  bills,  H.  R.  12461  which  we  are  considering 
today, and  its  Senate  companion  measure.  When  these  proposals  were 
recently  introduced,  I  was  delighted  to  find,  as  were  Senator  Weicker 
and  Senator  Scott,  that  the  rate  reform  provisions  of  the  Committee 
majority  bill  were  in  essence  and,  indeed,  in  many  particulars,  the 
same  as  our  proposals  of  last  year. 

Both  our  bill,  S.  1666,  and  H.  R.  12461  mandate  changes  in 
the  way  electric  utility  rates  are  designed  by  most  regulatory 
commissions.  All  of  us  recognize  that  rate  designs  have  historically 
been  promotional  in  nature,  that  is,  established  to  encourage  energy 
use  rather  than  energy  conservation.  And  all  of  us  have  sought  in 
these  bills  to  lower  the  costs  of  electric  power  in  the  long  run  by 
establishing  standards  such  that  household  consumers  will  pay  only  for 
the  true  cost  of  the  service  they  use  and  such  that  peak  load  use  of 
generating  facilities  is  reduced  to  keep  down  the  expensive  and  wasteful 
construction  of  new  generating  capacity.  Furthermore,  we  generally 
share  the  view  that  the  matter  of  managing  our  energy  resources  wisely 
is  of  such  profound  national  concern  that  there  is  clear  justification 
for  establishing  national  standards  according  to  which  the  states  and 
localities  may  exercise  their  regulatory  powers.  I  realize  there  will 
be  continuing  controversy  over  this  central  issue  of  utility  regulation. 
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I  have  been  impressed,  as  I  discussed  my  bill  with  my  Senate 

colleagues  during  the  past  year,  at  the  potential  for  bipartisan 

agreement  over  the  need  to  establish  national  standards.  Indeed,  even 

the  groups  which  have  come  before  your  Subcommittee  in  opposition  this 

week  are  not  unified.  For  example,  the  Commissioners  of  the  Massachusetts 

Department  of  Public  Utilities  have  encouraged  me  to  develop  the  approach 

of  S.  1666.         I  am  sure  many  members  of  both  parties  in  both 

Houses  of  Congress  will  share  my  view  that  the  federal  role  should  be 

as  limited  as  possible  and  that  the  federal  standards  must  be  both 

general  and  simple,  I  have  no  doubt  we  can  reach  agreement  on  most  of 
A 

the  issues  before  your  Subcommittee  today. 

Indeed,  my  purpose  in  coming  before  you  this  morning  is  to 
suggest  the  outlines  of  legislation  which  I  and  the  cosponsors  of  this 
original  legislation  feel  we  can  win  support  for  among  Senate  Republicans 
and  pass  this  session  and  which  we  feel  deserves  serious  consideration 
by  your  Subcommittee  as  well. 

Early  next  week,  I  will  be  filing  a  new  bill  as  a  substitute 
for  my  original  proposal.  It  is  being  developed  by  taking  the  provisions 
Senators  Weicker,  Hugh  Scott  and  I  believed  to  be  the  strongest  in  both 
bills  and  thus  arriving  at  a  new  measure,  which  I  would  like  to  summarize 
for  you  briefly  and  compare  to  the  proposal  currently  before  you. 

First,  I  must  say  that  it  is  my  judgment  that  a  comprehensive 
electric  utility  regulatory  package  like  H.  R.  12461  and  S.  2502, 
while  vitally  needed,  encompasses  too  many  complex  issues  to  be  reported 
out  of  both  the  House  and  Senate  Committees  by  May  15  and  passed  this 
session  of  Congress.  On  the  other  hand,  I  am  convinced  that  a  far 
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reaching  rate  reform  measure  has  broad  and  solid  support  and  could  be 
passed  soon.  It  is  my  judgment  and  that  of  my  cosponsors  that  we  can 
enact  rate  design  standards  without  jeopardizing  resolution  of 
important  questions  like  bulk  power  facility  regulation  and  siting 
issues.  Therefore,  the  compromise  proposal  I  will  be  filing  contains 
only  measures  relating  to  utility  rate  reform  and  Financial  Assistance 
to  State  Regulatory  Authorities,  essentially  those  things  covered  by 
Titles  II  and  IV  of  the  bill  before  you.  But  we  recognize  that  some 
supporters  of  provisions  contained  in  the  bulk  power  and  siting  titles 
of  H.  R.  12461  will  not  be  mobilized  for  rate  reform  alone.  Therefore, 
we  will  also  be  developing  a  compromise  companion  proposal  related  to 
these  issues,  so  that  the  future  of  both  the  electric  utility  regulatory 
bills  will  be  closely  linked. 

The  substitute  proposal,  like  our  original  proposal  and  the 
Committee  bills,  provides  that  the  cost  of  service  is  the  standard  by 
which  customers  will  be  charged  for  using  electricity.  It  adopts  the 
excellent  provisions  for  regular  submission  of  clear  and  comprehensive 
financial  data  by  the  utilities  for  public  scrutiny.  It  also  adopts 
the  provisions  for  grants  to  improve  state  regulatory  authority  staffing, 
and  enforcement  grants  for  rate  structure  innovation,  grants  for  the 
federal  office  of  Ratemaking  Assistance,  and,  most  important,  grants 
for  consumer  representation.  We  feel  that  these  will  provide  the 
essential  tools  which  are:  a  reasonable  standard  that  establishes  fair 
pricing  and  conserves  energy,  disclosure  by  utilities  of  all  data 
pertinent  to  their  costs  of  service  which  will  be  on  file  and  which 
will  be  siimmarized  on  consumer  bills  so  that  the  household  can  see 
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what  items  his  or  her  bill  represents,  and,  finally,  full  access  to 
the  regulatory  process  and  the  records  there  by  the  public  and  the 
groups  representing  the  public  interest.  I  am  certain  this  is  an 
effective  way  to  change  the  way  we  set  utility  rates,  and  I  am  equally 
sure  the  Congress  will  recognize  how  inherently  fair  the  procedure  is 
and  pass  on  a  similar  measure. 

In  some  instances,  however,  I  believe  the  Committee  bill 
provisions  need  modification.  With  your  permission,  I  will  submit  for 
the  hearings  record  next  week  a  detailed  analysis  of  changes  and 
differences  that  appear  in  the  new  proposal  that  I  will  file  in  a  few 
days.  But  I  would  like  to  summarize  the  significant  substantive 
differences  between  the  measure  before  you  and  the  forthcoming  proposal. 

The  new  language  first  of  all  does  not  include  the  method  the 
Committee  adopted  for  dealing  with  fuel  adjustment  charges.  Quite 
frankly,  there  is  substantial  disagreement  among  my  colleagues  in  the 
Senate  as  to  the  need  for  the  cash- flow  flexibility  the  fuel  adjustmemt 
charge  provides.   Indeed,  my  personal  judgment  is  that  the  fuel  charges 
could  be  abolished,  now  that  fuel  prices  have  been  stabilized  under  the 
1975  Energy  Policy  Act,  without  doing  great  harm  at  least  to  Massachusetts 
utilities.  However,  a  number  of  Senators  have  particular  energy  problems 
in  their  states  which  they  strongly  feel  call  for  continued  use  of 
some  kind  of  pass  through  of  fuel  costs  in  between  rate -making 
proceedings.  We  will  file  language  designed  to  replace  the  complex 
computational  system  which  appears  in  the  Committee  bill  with  provisions 
anyone  can  understand  and  designed  to  prevent  fraud  or  error  against 
consumers  interests  while  still  providing  flexibility  for  utilities. 
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What  is  more,  our  proposal  will  actually  help  keep  fuel 
prices  down  because  it  will  mandate  that  fuels  will  be  bought  in  a 
sealed  bidding  process.  All  records  of  the  bidding  and  the  sale  will 
be  filed  by  the  utilities  with  the  regulatory  commission.  These 
provisions  are  designed  to  get  utilities  fuels  at  the  lowest  possible 
V.OM-.  Then,  the  utilities  may  pass  through  increases  according  to 
>fa   rules  established  by  the  Commission.  However,  a  consumer  who, 
upon  inspection  of  the  record,  questions  the  charges  being  imposed  may 
request  and  get  a  public  hearing  drawing  on  the  consumer  representation 
resources  available  for  questioning  all  other  regulatory  decisions. 
In  the  event  that  the  fuel  charge  is  found  to  be  not  justifiable,  it 
shall  be  fully  refundable. 

Another  point  of  controversy  is  the  language  which  establishes 
a  so  called  lifeline  rate.  Many  legitimate  questions  have  been  raised 
as  to  whether  this  idea  would  accomplish  the  purpose  for  which  it  is 
intended,  alleviating  the  burden  of  high  electric  bills  on  low  income 
households.   I  understand  these  issues  were  fully  aired  in  your  hearings 
yesterday. 

For  my  own  part,  I  favor  subsidizing  directly  poor  families, 
who  pay  proportionately  more  for  energy  than  wealthier  people  and  who 
have  borne  the  economic  brunt  of  our  energy  crisis.  However,  my  efforts 
to  start  such  programs  through  my  work  in  the  Senate  Appropriations 
Committee  have  not  had  sufficient  support, and  I  cannot  offer  a  real 
income  support  program  as  an  alternative.  On  the  other  hand,  numerous 
states  are  developing  programs  to  help  the  poor  with  utility  bills. 
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The  Committee  draft  recognizes  this,  as  it  exempts  such  states  from 
the  lifeline  provision.  I  and  my  colleagues  feel  that  it  is  clear 
that  there  are  many  alternatives  and  that  it  is  not  clear  that  lifeline 
is  the  best  of  them.   It  provides  a  little  relief  to  a  lot  of  people, 
some  of  wham  just  do  not  need  it.   In  spite  of  the  tremendous  current 
popularity  of  the  notion, I  and  my  colleagues  feel  there  is  enough 
valid  doubt  about  whether  it  can  provide  the  promised  benefits  that  we 
should  not  cast  lifeline  into  federal  law.  To  promote  experimentation 
so  that  we  may  evaluate  the  economic  impact  of  various  ways  to  relieve 
energy  bills  for  the  poor,  we  feel  we  must  adhere  to  our  support  of 
the  provision  we  wrote  into  S.  1666.  That  language  provides  that 
states  may  go  outside  the  bill's  requirement  for  cost-of -service 
pricing  to  establish  special  rates  designed  to  reduce  the  economic 
burden  of  high  energy  costs  for  low  income  persons.  This  does  not 
interfere  with  the  legitimate  need  for  testing  a  variety  of  concepts 
and  programs. 

I  think  it  is  important  to  note  that  cost-of-service  pricing 
in  itself  will  provide  some  relief  to  the  poorest  users  as  soon  as  it 
becomes  effective.  These  users  are  currently  subsidizing  classes  of 
households  using  significant  amounts  of  peak  load  power  for  energy- 
inefficient  appliances  because  of  the  declining  block  rate  structure. 
Mr.  Chairman,  this  is  already  a  good  bill  for  low  income  consumers  in 
both  the  long  and  short  run.  We  feel  strongly  that  we  must  not  experiment 
with  federal  regulatory  intervention  in  a  matter  in  which  the  results 
are  so  uncertain. 
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These  are  the  most  important  differences  between  our  new 
proposal  and  the  Committee  bill.  The  other  changes  we  feel  are 

clarifying  or  technical  in  nature.   I  hope  this  gives  your  Subcommittee 

some  indication  that  there  is  solid  support  for  utility  rate  reform, 

and  that  many  of  us  share  a  sense  of  urgency  about  passage  of  this 

important  measure.  Not  only  do  we  need  it  to  set  up  a  fair  and  open 

utility  reform  process,  but  more  important,  it  is  without  question  the 

single  most  comprehensive,  long  run  energy  conservation  measure  the 

Congress  might  enact  this  year.  I  pledge  all  my  efforts  to  securing 

passage  on  the  Senate  side. 

Thank  you. 
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3/31/76 


CONGRESS  OF  THE  UNITED  STATES 
HOUSE  OF  REPRESENTATIVES 

Committee  on  Interstate  and  Foreign  Commerce 
Subcommittee  on  Energy  and  Power 

STATEMENT  BY  GEORGE  SPIEGEL 
CONCERNING  PROPOSED  AMENDMENTS 
TO  THE  FEDERAL  POWER  ACT 
(H.R.  2633,  12461,  12608) 


My  name  is  George  Spiegel,  and  I  am  a  partner 
in  the  law  firm  of  Spiegel  &  McDiarmid,  2600  Virginia 
Avenue,  N.  W.,  Washington,  D.  C,  20037.   I  am  here,  by 
invitation  of  the  Subcommittee  Chairman,  to  present  my 
views  on  proposals  contained  in  the  three  bills  covering  a 
broad  area  of  public  utilities  problem.   I  am  primarily  in- 
terested  in  Title  III  of  H.  R.  12461,     the  Dingell  bill, 
which  would  provide  a  strengthening  and  broadening  of  the 
authority  of  the  Federal  Power  Commission  to  regulate  whole- 
sale electric;  business  under  Parts  II  and  III  of  the  Federal 
Power  Act. 


*  /  To  reform  electric  utility  rate  regulations,  to  strengthen 
state  electric  utility  regulatory  agencies,  and  for  other  purposes: 
March  11,  1976,  Mr.  Dingell  (Mr.  McDonald  of  Massachusetts,  Mr.  Moss, 
Mr.  Moffett,  Mr.  Ottinger,  Mr.  Broadhead  and  Mr.  Maguire). 
IV   16  U.S.C.  824(a)-825r. 
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In  the  event  comprehensive  legislation  cannot 
be  passed  in  this  session,  I  recommend  thzt  Title  III  of 
the  Dingell  bill  be  enacted  separately  because  the  matter 
is  urgent.   Thus,  I  also  state  my  support  of  H.R.  12608,  the 
McFall  bill,    which  covers  much  of  the  same  ground. 

In  a  nutshell,  the  smaller  electric  utilities 
(some  3,174  municipally  and  cooperatively-owned  utilities, 
with  some  18%  of  the  retail  market)  require  expanded  protection 
by  the  FPC  if  they  are  hot  to  be  put  out  of  business  by  the 
current  upsurge  in  fuel  costs  in  combination  with  the  anti- 
competitive activities  by  many  of  the  major  electric  power 
companies.   These  consumer-owned  utilities  are  economically 
viable  and  provide  the  benefits  of  local  control.   Equally 
important,  they  provide  the  only  available  yardstick  and  other 
competition  to  the  big  power  companies.   In  this  period  of 
spiralling  electric  rates,  the  public  at  large  will  suffer 
if  these  companies  expand  their  monopolies  unrestrained  and 
eliminate  countervailing  influences:   they  will  not  be  forced 
to  economize;  and  they  will  be  able  to  charge  whatever  retail 
rates  they  can  get  by  the  state  regulatory  agencies. 


*  /  To  amend  the  Federal  Power  Act  to  provide  for  the  reform 
of  electric  utility  regulation  by  the  Federal  Power  Commission 
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The  Dingell  bill  will  give  the  FPC  the  tools  and 
framework:   (a)  for  protecting  these  smaller  utilities,  and 

(b)  for  requiring  the  electric  power  companies 
to  operate  on  the  basis  of  broad  regional  pools  to  the  limits 
of  public  economic  advantages,  where  they  now  frequently 
maneuver  for  private  advantage. 

The  Dingell  bill,  Title  III,  would  assure  small 
utilities  opportunity  to  participate  in  ownership  in  or 
direct  purchase  from  large,  efficient  units  (§301) . 

It  would  broaden  and  clarify  the  FPC ' s  authority 
to  compel  regional  interconnections,  coordination  and  pooling 
(§302  (a)(1))  to  assure  competitive  opportunities  for  the  pur- 
chase and  sale  of  wholesale  power  (§302 (a) (2) ) ,  and  to  require 
power  companies  to  transmit  bulk  power  for  other  electric 
utilities  (302(a)  (3)) . 

It  would  generally  broaden  and  clarify  the  FPC ' s 
authority  to  deal  with  emergencies  particularly  to  assure  that  large 
power  companies  with  power  deficiencies  will  not  discriminate 
between  wholesale  and  retail  customers  in  any  service  cutbacks  or 
restrictions  (§303) . 
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It  would  bar  the  pancaking  of  undecided  rate  increase 
cases,  thus  forcing  FPC  to  act  speedily  on  these  cases  and  the 
power  companies  to  cooperate  in  the  furnishing  of  data  and 
documents,  and  in  the  hearing  progress  (§304) . 

It  would  tighten  the  use  of  automatic  fuel  clauses 
to  increase  rates  without  hearings  (§305) . 

It  would  prohibit  the  inclusion  in  rate  base  of 
construction  work  in  progress  thus  preserving  the  historic 
requirement  that  customers  rates  include  only  the  costs  of 
plant  used  and  useful  (§306) . 

It  would  express  and  clarify  FPC ' s  authority  to 
prohibit  unfair  methods  of  competition  in  wholesale  electric 
business  (§307) . 

It  would  establish  an  independent  Office   of  Public 
Counsel  in  FPC  to  represent  the  public  interest  generally 
before  FPC,  and  in  the  courts  or  before  other  agencies  where 
FPC  matters  are  significantly  affected  (§308) . 

It  would  broaden  and  clarify  the  Commission's 
authority  to  establish  and  enforce  reliability  standards 
(§309). 
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It  would  require  that  FPC  and  the  Federal  Trade 
Commission  make  a  comprehensive  study  of  the  matter  of 
competition  in  the  electric  utility  industry  (§310(a)), 
and  that  the  Energy  Research  and  Development  Administration 
study  the  utilization  of  waste  heat  produced  by  electric 
generators  .  (§310  (c) ) . 

All  of  these  provisions  are  good   in  the  public 
interest,  and  many  are  necessary  if  the  smaller,  locally  controlled 
electric  utilities  are  to  have  the  opportunity  to  survive;  i.e., 
the  protection  of  fair  competition  in  the  wholesale  electric 
business,  assurances  that  the  smaller  utilities  will  receive 
transmission   and  other  power  pool  services   and  the  elimination 
of  pancaking  of  unapproved  rate  increases. 

The  Federal  Power  Act,  of  1935,  provides  in  Part  II 
for  the  regulation  of  interstate  wholesale  electric  power 
transactions  by  the  Federal  Power  Commission.   It's  first 
purpose  is  to  protect  the  ultimate  consumer  by  protecting 
the  smaller  electric  utilities  from  overreaching  by  the  larger 
utilities,  and  thereby  protecting  the  economic  opportunity  of 
the  smaller  systems  to  survive.   This  thin  line  of  protection 
was  sufficient  for  many  years  but  has  now  become  inadequate 
because  of  changed  conditions.   The  Act  must  be  amended  unless 


69-859  O  -  76  -  35 


540 


Congress  is  prepared  to  see  smaller  utilities  taken  over  by  the 
larger  utilities,  and  the  emergence  of  a  few  regional  giant 
electric  power  companies.   The  purpose  of  Title  III  of  the 
Dingell  bill  is  to  strengthen  the  Power  Act  so  as  to  provide 
the  protections  required  by  today's  economic  realities,  and 
these  are  the  matters  which  I  want  to  discuss. 

Electricity  can  be  distributed  and  sold  at  retail 
as  efficiently  by  small  utilities  as  large  ones.   There  are  no 
appreciable  economies  of  scale  for  local  distribution  and  there 
is  a  public  benefit  of  local  control  over  a  public  service  which 
effects  directly  and  intimately  everyone  in  the  community.   As 
long  as  the  local  utility  can  purchase  or  generate  electiicity 
at  a  competitive  price  it  can  operate  a  successful  system. 

Our  law  firm,  Spiegel  &  McDiarmid,  represents  municipal 
electric  utilities  and  rural  electric  cooperatives  in  23  states: 
Arkansas,  California,  Colorado,  Connecticut,  Florida,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Massachusetts,  Michigan, 
Missouri,  New  Hampshire,  New  York,  North  Carolina,  Ohio,  Rhode 
Island,  South  Carolina,  Vermont,  Virginia  and  West  Virginia. 
Many  of  these  consumer-owned  utilities  purchase  their  full 
requirements  of  electric  power  supply  at  wholesale  from 
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investor-owned  utility  companies  and  distribute  electricity 
at  retail.   The  rates,  terras  and  conditions  of  their  purchases 
are  regulated  by  the  Federal  Power  Commission.   Many  of  these 
consumer  systems  own  generating  plants  sufficient  to  produce 
their  full  power  supply  requirements  and  the  rates,  terras 
and  conditions  of  their  interconnections  and  power  interchanges 
are  regulated  by  the  FPC.   Some  fall  in  between,  they  generate 
part  of  their  requirements  and  purchase  the  balance  of  their 
requirements  from  investor-owned  utilities  or  federal  agencies. 
The  locally-owned,  consumer-owned  electric  utilities 
are  a  significant  part  of  the  electric  utility  industry  which, 
on  the  basis  of  retail  sales,  is  divided  as  follows: 

284  private  power  companies:       78.2% 
2245  local  public  systems:         10.4% 

919  rural  electric  cooperatives:    6.4% 
10  federal  agencies:  3.3% 


*  /  Municipal  utilities  2126 

Public  utility  districts  and 

other  state  and  county  systems        119 

Total  -  local  public  systems  2245 

Source:   Public  Power,  APPA,  D.  C,  Jan-Feb.  1976. 
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Thus,  the  3,174  consumer-owned  systems  (publics  and  co-ops) 
sell  at  retail  approximately  18%  of  the  national  market,  with 
total  revenues  of  6.1  billion  dollars.   They  generate  some 
10%  of  the  nation's  energy  requirements,  and  buy  from  power 
companies  and  federal  authorities  8%  of  the  nation's  energy 
requirements.   Their  net  plant  investment  totals  some  $20 
billion.   Collectively,  this  is  a  big  business,  but  small  compared 
to  the  power  companies'  total  revenues  of  $61  billion  and  net 
plant  investment  of  $105  billion.   Attachment  A  hereto  contains 
a  more  complete  statistical  statement. 

The  continued  viability  of  consumer-owned  utilities 
is  important:   they  provide  a  modicum  of  competition  to  the 
private  utility  monopolies,  both  as  a  yardstick  and  often 
for  loads  and  service  areas.   They  compete  to  do  a  better  job 
for  their  customers,  compete  for  desirable  loads,  and  compete 
for  the  development  of  economical  generation.   The  competition 
of  a  single  independent  gasoline  station  in  one  city  produces 
indirectly  through  competition  savings  for  motorists  throughout 
a  city.   The  consumer-owned  systems  put  pressure  on  the  private 
power  companies  to  hold  down  rates,  provide  good  service,  and 
treat  their  customers  with  respect.   Their  mere  existence  in- 
fluences power  companies  and  is  a  continuing  reminder  that  a 
public  abused  may  exercise  its  inherent  right  to  operate  directly 
this  public  business.   Too  broad  a  monopoly,  be  it  private  or 
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public,  tends  toward  the  fat  of  inefficiency  and  the  arrogance 
of  unchallenged  authority. 

The  economics  of  electric  utilities  tend  to  create 
monopolies,  and  in  many  areas  of  retail  service  a  local  monopoly 
has  a  reasonable  basis  to  avoid  street-by-street  duplication  of 
facilities.   But  monopolies  tend  to  be  inefficient,  and  afford 
the  opportunity  for  over-pricing  and  other  abuses  of  power,  while 
government  regulation  can  be  only  partly  effective.   Electric 
utilities  need  competition  to  keep  them  on  their  toes.   Thus, 
the  rule  generally  applied  in  the  federal  courts  is  to  recognize 
the  desirability  of  preserving  as  much  competition  as  possible 
throughout  the  public  utility  business  in  order  that  competition 
can  serve  as  a  supplement  to  regulation.   Few,  if  any,  regulatory 
commissions  have  the  staff  needed  to  identify  and  disallow  im- 
prudent costs;  but  when  management  is  pressed  to  compete,  thats 
when  the  underbrush  and  deadwood  get  cleared  away.   Nor  do  they 
have  staffs  adequate  to  deal  with  the  many  complex  rate  cases 
presented  to  them. 

The  investor-owned  utility  is  not  strictly  private 
enterprise.   It  is  quasi-public  in  nature,  it  is  endowed  by 
the  state  with  certain  of  its  sovereign  power,  the  right  of 
eminent  domain,  the  right  to  use  public  roadways,  exclusive 

franchises,    and   the    like,    and   so   endowed    for   the   purpose    of    the   pub- 
lic  service    it    is    to   render.      This    concept,    plus   common    law,    the 
Federal    Power   Act,    and     the     antitrust       laws    , 
provide      the      general      basis      for    their   obligation 
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to  provide  at  reasonable  prices  and  terms  the  services  on 
the  wholesale  level  which  are  needed  by  the  smaller  utilities 
to  have  the  opportunity  to  remain  competitive. 

There  was  a  time  when  the  economics  of  the  electric 
industry  assured  the  viability  of  well-run  municipal  and 
cooperative  systems.   In  an  earlier  and  simpler  age,  small 
generating  units  were  competitive  and  could  be  constructed 
within  local  service  areas.   Small  utilities  could  thus  compete, 
and  because  of  this  were  often  able  to  negotiate  purchase  contracts 
on  comparable  terms  with  investor-owned  utilities  willing  to  meet 
the  competition,  or  seeking  for  policy  reasons  to  dissuade 
municipal  or  cooperative  generation.   In  the  recent  past,  however, 
technological  advance  resulted  in  large  generators  becoming  far 
more  economical  than  small  generators.   The  smaller  utilities,  to 
survive,  must  then  have  the  opportunity  to  purchase  power  at 
fair  and  competitive  rates  and  have  the  alternative  of  participa- 
ting in  "the  ownership  of  large  units.   Large  units  require  large 
transmission  lines,  and  these  in  turn  lead  to  the  development 
of  large  remote  units  often  far  distant  from  the  service  areas. 
Thus  is  born  the  need  for  the  right  to  transmit  bulk  power 
supplies  over  the  regional  transmission  networks.   This  is  no 
longer  the  problem  solely  of  the  small  utilities.   For  example, 
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two  of  the  largest  utilities  in  the  country,  Southern 
California  Edison  Company  and  Pacific  Gas  and  Electric  Company, 
have  or  are  planning  units  in  Arizona,  Utah  and  other  areas 
east  of  the  Sierras;  and,  like  local  distributor  utilities,  they 
need  to  obtain  transmission  rights  over  the  systems  of  other 
utilities. 

Today,  the  economics  of  generation  is  up  for  grabs 
with  oil  prices  soaring,  with  rapid  price  increases  emerging 
in  the  marketing  of  coal,  nuclear  fuel,  geothermal  steam, 
natural  gas  (unrelated  to  costs),  with  major  problems  emerging 
in  the  nuclear  generators,  and  with  the  growing  environmental 
storm.   Even  the  best  engineers  find  their  estimated  cost  of 
construction  exceeded,  often  by  factors  of  two  and  three.   I 
remember  well  the  stampede  of  the  60' s  into  nuclear  generation 
and  the  promise  of  4-mill  power  from  the  Vermont  and  Maine 
Yankee  nuclear  plants.   After  years  of  litigation,  the 
Massachusetts  Municipal  group  won  the  right  to  purchase  directly 
from  these  units  only  to  find  that  actual  costs  exceeded  12  mills 
but  even  at  these  prices  the  purchases  are  economical  because  of 
the  faster  increases  in  oil  costs.   Thus,  an  important  new 
economic  element  becomes  critical:   utilities  large  and  small 
need  to  spread  their  risks,  by  sharing  ownership,  or  output,  in 
widely  scattered  large  generators;  and  once  again  they  must 
arrange  for  transmission  over  the  lines  of  other  utilities. 
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The  construction  of  large  units  creates  a  need  for 
interconnections,  regional  power  exchanges,  and  coordinated 
planning  so  that  all  systems  operate  reliably  and  economically. 
Thus,  there  is  a  pressing  need  for  development  of  large 
generating  and  transmission  pools  in  which  all  systems  have 
equal  rights  of  access.   The  development  of  the  New  England 
Power  Pool  ("NEPOOL")  is  the  most  recent  example  of  such  a 
power  pool:   the  regional  interconnected  system  of  generation 
and  transmission,  irrespective  of  ownership,  is  operated  as  a 
single  system,  and  individual  systems  plan  jointly,  but  compete 
across  the  region-wide  market  exchange  to  develop  and  purchase 
low-cost  power  supplies  in  order  to  better  serve  their  dis- 
tribution systems,  and  to  meet  the  competition  and  comparisons 
with  neighboring  retailers.   A  small  utility  in  New  England 
now  has  the  opportunity  to  obtain  directly  a  mix  of  generating 
resources;  and  the  Massachusetts  Municipal  Wholesale  Electric 
Company  has  been  established  as  a  mechanism  whereby  municipal 
utilities  can  jointly  finance  and  construct  generation  in 
competition,  but  coordination,  with  the  private  companies. 
NEPOOL  provides  the  New  England  electric  industry  the  opportunity 
to  offset  its  burden  of  high  fuel  costs,  and,  relative  harmony  is 
prevailing  although  there  are  still  some  sticky  matters  to  be 
resolved. 
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NEPOOL  is  working  pretty  well.   Last  year,  for 
example,  the  Vermont  Electric  Cooperative  was  dissatisfied 
with  the  charges  by  Central  Vermont  Public  Service  Company  for 
serving  its  relatively  low  summer  load.   The  Co-op's  manager, 
Walter  Cook,  was  able  to  deal  directly  with  the  power  sales 
manager  for  Northeast  Utilities  in  Connecticut,  and  make  a 
six-month  purchase  of  capacity  in  peaking  generators.   That 
solved  the  immediate  problem,  and  subsequently  an  agreement 
satisfactory  to  both  parties,  the  Co-op  and  Central  Vermont  , 
was  worked  out.   This  illustrates  how  competition  can  be  more 
effective  than  regulation:   it  would  have  taken  two  to  four 
years  to  have  litigated  the  matter  before  the  FPC,  with  another 
two  years  in  the  Court  of  Appeals.   Naturally,  power  companies, 
dominating  a  particular  area,  prefer  the  old  way  of  doing 
business.   They  control  the  access  to  the  transmission  network, 
and  the  local  municipal  or  co-op  either  pays  the  demanded  price 
for  service  or  spends  many  dollars  and  years  to  vindicate  its 
rights . 

Compare  the  case  of  the  formerly  independent  investor- 
owned  Holyoke  Water  Power  Company.   For  many  years  it  competed 
vigorously  with  Western  Massachusetts  Electric  Company  for 
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wholesale  loads  in  the  area.   However,  when  the  major  power 
companies  in  New  England  organized  the  Vermont  and  Maine 
Yankee  nuclear  corporations,  and  divided  up  the  capacity, 
they  refused  to  let  HWP  in,  and  thus  it  could  not  participate 
in  the  development  of  future  low-cost  power  supplies.   It  could 
read  the  handwriting  on  the  wall.   It  could  anticipate  that  its 
rates  would  eventually  become  higher  than  that  of  its  neighbors, 
thus  dampening  its  prospective  profits  and  depressing  the 
eventual  market  price  of  its  stock.   HWP  therefore  decided  to 
sell  out  to  the  holding  company,  Northeast  Utilities  (which 
Western  Massachusetts  had  already  joined)  while  its  stock- 
holders could  still  get  reasonable  exchange  rates  for  its  common 
stock.   As  a  result,  a  competitive  restraint  on  Northeast 
Utilities,  the  largest  electric  utility  in  New  England,  was 
eliminated. 

A  similar  situation  is  in  process  in  Ohio  where  the 
American  Electric  Power  system  is  seeking  to  absorb  Columbus 
and  Southern  Ohio  Electric  Company  and  creating  jeopardy  for 
other  smaller  investor-owned  companies  whose  opportunities 
for  joint  participation  in  large  generators  is  limited. 

Laws  are  not  immediately  effective  and  there  are 
power  companies  which  view  the  law  as  that  which  must  be  observed 
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only  when  the  last  string  is  drawn  out  of  the  litigation 
package,  only  when  confronted  with  an  order  having  immediate, 
final  impact.   Thus,  when  Indiana  and  Michigan  Electric  Company, 
a  subsidiary  of  American  Electric  Power,  refused  to  refund 
approximately  $1,000,000  due  to  the  Cities  of  Richmond  and 
Anderson,  Indiana,  pursuant  to  orders  of  the  U.  S.  Court  of 
Appeals,  D.  C.,and  FPC,  and  threatened  to  cut  off  the  whole- 
sale service  to  cities  with  a  combined  population  of  114,000 
because  they  rightfully  deducted  overcharges  inconsistent  with 
FPC  orders,  it  was  necessary  for  the  cities  to  obtain  the 
issuance  of  a  Court  of  Appeals  order  enjoining  the  service  cut- 
offs, and  also  another  order  directing  I&M  "to  show  cause,  if 
any  there  be  .  .  .  why  it  should  not  be  held  in  contempt  for 
failure  to  comply  with  the  judgment  and  mandate  of  this  Court 
and  respondent  [FPC]  .  .  .  and  refund  all  incremental  charges 
collected."   Only  then  was  electric  service  assured,  and  the 
money  promptly  refunded. 

Provisions  of  the  Dingell  bill,  which  strengthen 
FPC  authority,  will  reduce  the  opportunity  for  power  companies 
to  force  smaller  utilities  into  lengthy,  expensive  proceedings 
to  vindicate  their  rights. 


550 


The  financing  of  future  plant  has  also  become  a  crucial 
economic  element  of  the  public  utility  industry.   All  available 
financing  sources  will  be  needed  to  get  the  collective  job  done. 
With  a  proper  pool,  and  fair  transmission  rates,  the  smaller 
utilities  are  able  to  join  together  to  finance  and  construct 
large  units,  or  participate  with  a  private  company  in  the 
ownership  of  a  large  plant.   An  excellent  example  of  such  public- 
private  cooperation  appeared  last  year  in  Florida,  when  Florida 
Power  Corporation  offered  some  100  Mw  of  participation  in  its 
Crystal  River  nuclear  plant.   Within  six  months  the  participation 
was  marketed  to  a  number  of  municipals  and  one  co-op,  complex 
participation  agreements  were  negotiated,  arrangements  were  made 
for  transmission  and  back-up  and  the  financing  steps  were  taken. 

The  major  problem  faced  by  the  distribution  utilities 
is  the  breakdown  in  FPC's  process  of  deciding  cases,  along  with  its 
restricted  view  of  the  cases.   The  Committee  should  request  the 
FPC  to  furnish  a  current  record  showing  the  amount  of  the  increases, 
the  dates  they  become  effective  subject  to  refund,  the  current 
status  of  the  proceedings,  the  amounts  already  collected  subject  to 
refund,  and  its  estimate  of  when  it  anticipates  that  the  cases  would 
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be  decided.   I  think  the  Committee  will  be  shocked  by  the 
fact  that  the  power  companies  are  being  permitted  to  collect  so  much 
money  on  rates  they  unilaterally  file,  for  so  long, without  any 
decision  on  the  merits,  or  in  the  foreseeable  future. 

Pacific  Gas  and  Electric  Company  filed  a  $2.4  million 
(per  year)  rate  increase  September  29,  1972;  hearings  were  completed 
January  1974;  briefs  have  been  filed  and  we  are  awaiting  decision 
by  an  Administrative  Law  Judge.   After  the  Judge's   decision, 
exceptions  are  likely  to  be  filed  and  that  can  involve  six  months 
to  two  years  for  final  Commission  decision.   The  case  is  3-1/2 
years  old  and  will  be  4  to  5  years  old  when  it  is  decided.   All 
through  this  period,  PG&E  is  collecting  and  using  funds  without 
interest,  and  ultimately  it  will  need  to  pay  interest  on  the 
refunds  at  only  7%  and  that  is  non-compounded .   That's  an  easier 
way  to  raise  money  than  going  to  the  financial  markets. 

Then  in  July  1974,  PG&E  filed  another  increase  for 
an  additional  $3.1  million.   Hearings  were  completed  September  1975 
and  we  are  awaiting  an  Administrative  Law  Judge  decision.   PG&E 
is  collecting  a  second  rate  increase,  although  the  first  has  not 
been  decided,  and  in  total  is  collecting  more  than  $5  million  a 
year  without  determination  that  they  are  justified. 
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On  a  bright  day  in  May  1973,  the  cities  of 
Anaheim,  Riverside,  and  Banning,  California,  closed  their 
settlement  of  a  long  and  difficult  controversy  with  their 
supplier,  Southern  California  Edison  Company.   Expressions 
were  exchanged  of  the  intention  to  work  together  cooperatively 
and  some  millions  in  checks  were  handed  across  the  table  to 
the  Cities;  but,  as  the  Cities  rose  to  leave,  Edison ' s  sales 
vice  president  announced  that  he  had  something  else  for  the 
Cities.   He  then  handed  over  a  copy  of  the  filing  which  would 
be  made  the  next  day  of  a  $16.8  million  increase.   Edison 
refused  to  hold  the  filing  even  a  short  time  for  opportunity 
to  discuss  it  and  see  whether  there  was  any  possibility  of 
negotiating  a  resolution  in  order  to  avoid  the  resumption  of 
litigation.   Edison  filed  the  next  day,  so  the  detente  was 
unilaterally  shattered  some  60  seconds  after  it  went  into 
effect.   Hearings  were  completed  August  1974;  we  are  awaiting 
initial  decision,  and  1  to  2  more  years  lie  ahead  before  final 
Commission  decision.   Seven  months  after  the  first  filing,  in 
January  1974,  Edison  added  on  a  $21  million  increase,  which  is  also 
awaiting  initial  decision  after  hearings;  and  in  October  1975, 
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Edison  added  another  S17  million  increase.   Thus,  Edison  is 
collecting  from  its  wholesale  customers  now  some  $64  million 
in  rate  increases,  none  of  which  have  been  shown  to  be  justi- 
fied, and  the  matter  will  not  be  resolved  for  years  to  come. 
By  December  31,  1975,  Edison's  collections,  subject  to  refund, 
totalled  over  $90  Million. 

Meanwhile,  the  Cities  must  pass  these  on  to  their 
customers  and,  because  of  the  highlevel  of  Edison's  wholesale 
rates  compared  to  its  retail  rates,  the  Cities  retail  rates 
are  being  forced  above  the  level  of  Edison's.   The  Cities  are 
thus  placed  in  a  "price  squeeze"  which  we  consider  to  be 
inconsistent  with  the  antitrust  laws  and  the  Federal  Power  Act. 

Edison  in  the  past  has  engaged  in  public  and  private 

activities  to  take  over  City  systems,  and  did  succeed  in  buying 

out  a  rural  electric  cooperative.   Attachment  B  to  my  statement 

is  a  sampling  of  four  memoranda  from  Edison's  files  which  are 

matters  of  public  record,  relating  to  Edison's  powerful  buy-out 

campaigns  during  the  mid-sixties.   You  will  note  on  Attachment 

B-3,  a  casual  memorandum  between  Edison  officials: 

"Attached  is  a  bill  for  $752.05  from  the  Colton 
Courier.   Please  request  a  cashier's  check  made 
payable  to  the  Colton  Courier  and  return  to  me 
for  delivery." 
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The  attached  bill  is  entitled  "Political  Adv."  and  is  made 
out  to  an  official  of  Colton,  California.   Obviously,  this 
payment  by  hand-delivered  cashier's   check  was  surreptitious; 
since  no  satisfactory  reason  is  shown  why  an  Edison  check  could 
not  have  been  made  out  and  mailed.   Moreover,  the  charge  was 
buried  anonymously  in  Edison's  books  and  the  costs  included  in 
the  rates  Edison's  customers  paid,  although  this  cost,  and  all 
other  related  costs  of  trying  to  put  a  city  out  of  business, 
are  hardly  necessary  for  the  production  and  sale  of  power  at 
the  lowest  possible  rates. 

Significant  also  is  the  casual  form  of  the  request 
which  suggests  that  the  use  of  cashier's  checks  was  not  an 
unusual  practice.   We  would  know  the  full  story  except  that 
we  have  since  been  unable  to  obtain  discovery  orders  from  the 
FPC  to  cover  this  matter,  although  we  have  tried  in  the  first  2  sub- 
sequent cases,  and  proposed  providing  independent  auditors 
at  the  Cities'  expense.   The  matter  of  such  orders  is  now  pending 
in  the  current  case. 

We  note  in  passing  that  Edison's  Board  Chairman  is  a 
director  and  a  member  of  the  audit  committee  of  Lockheed  Aircraft 
Corporation,  that  Lockheed's  Board  Chairman  was  until  recently 
a  director  of  Edison,  and  there  are  other  interlocks  and  business 
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between  the  companies.   We  also  note  that  Edison's  President 
has  for  seven  years  been  a  director  of  Northrop  Corporation, 
which  has  admitted  to  questionable  activities  similar  to 
Lockheed' s. 

Indiana  and  Michigan  Electric  Company  of  the 
American  Electric  Power  System  filed  a  $6.2  million  rate 
increase  in  June  of  1972;  hearings  were  completed  April  1974; 
we  are  still  awaiting  an  initial  decision,  and  decision  lies 
far  in  the  future.   AEP  has  long  wanted  to  take-over  the  Fort 
Wayne,  Indiana  system.   The  increased  wholesale  rates,  although 
never  shown  to  be  just  and  reasonable,  added  one  more  powerful 
pressure  on  the  City,  and  I&M  has  now  succeeded  in  leasing  the 
City  system.   I&M  thus  eliminated  a  painful  source  of  competition. 
In  this  case  service  areas  overlaped,  and  to  compete,  I&M  charged 
retail  customers  in  the  Fort  Wayne  area  the  same  rates  as  the 
municipal  charged;  while,  away  from  the  competition,  I&M  charged 
higher  retail  rates.   For  example,  in  1960  I&M's  charge  for  500 
kwh  per  month  was  $5.40  in  the  Fort  Wayne  area  (exactly  the  same 
as  the  municipal's)  while  the  rest  of  its  retail  customers  paid 
$7.15  for  the  same  load.   In  1970,  the  same  billings  were  $7.55 
(I&M  &  Ft.  Wayne  municipal)  and  $9.22  (I&M  elsewhere).   By  1974, 
I&M  could  no  longer  match  the  municipal  rate,  even  for  its  service 
within  the  Ft.  Wayne  area:   for  500  kwh/month,  the  charges  were: 
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Ft.  Wayne  municipal,  $9.55;  I&M  in  Ft.  Wayne  area,  $9.62;  and 
I&M  outside  Ft.  Wayne  area,  $11.18.   Thus,  I&M's  retail  rates 
were  being  held  down  by  competition,  I&M  could  not  indefinitely 
continue  charging  dual  rates  as  public  anger  mounts  in  response 
to  the  rising  electric  rates,  and  so  the  pressure  was  put  on 
Ft.  Wayne.   Many  promises  were  made,  including  a  new  office  building  in 
Ft.  Wayne  to  sell  out.   The  office  building  looks  unlikely,  and 
the  Ft.  Wayne  citizens  will  now  enjoy  the  higher  I&M  state- 
wide rate. 

This  illustrates  how  the  filing  of  unilateral  rate 
increases,  decided  by  the  FPC  only  years  later,  becomes  a  take- 
over instrumentality  in  the  hands  of  a  sophisticated  company. 
AEP  has  in  the  past  carried  on  typical  broad  take-over  campaigns, 
including  behind  the  scenes  activities.   Now,  under  the  Federal 
Power  Act,  with  a  passive  Commission,  it  can  accomplish  the  same 
thing  by  filing  and  making  effective,  and  collecting  unilateral, 
unreviewed  rate  increases. 

Attachment  C  contains  a  sampling  of  documents  illustrating 
and  describing  AEP  efforts  to  enlarge  its  monopoly  by  taking 
over  independent  municipal  systems.   It  is  characteristic  that 
even  small  details  of  the  program  of  taking  over  small  municipals 
in  Ohio  were  personally  directed  by  the  top  executives  including 
the  Chairman  of  the  Board,  out  of  their  Broadway,  New  York  City 
offices.   Even  its  Vice  Chairman  (formerly  Vice  President  for 
legal  matters)  took  time  off  from  legal  analysis  to  direct 
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behind  the  scenes  the  effort -to  take  over  the  town 

of  Dover,  population  11,500,  utilizing  a  family  relationship.  (Attach- 
ments C -7  through  C- 12)  .  Dover  is  another  of  those  competitive  nuisances 
to  AEP:   its  residential  rates  have  been  consistently  lower 
than  Ohxo  Power  Company's,  the  AEP  subsidiary.   In  1964  500  kwh/ 
month  cost  $8.42  for  Dover  and  $9.22  for  Ohio  Power.   The  take- 
over effort  failed,  and  in  1974  500  kwh  cost   $8.98  for  Dover 
and  $11.75  for  Ohio  Power.   These  yardstick  comparisons  have  a 
significant  effect  in  restraining  Ohio  Power  in  developing  its 
rates.   Eliminate  the  competition  and  you  eliminate  the  deterrent. 

The  Dingell  bill  by  preventing  the  pancaking  of  un- 
decided rate  increases  (S  304)  would  help  prevent  the  use  of 
unilateral  filings  being  used  for  anti-competitive  purposes.   It 
would  put  the  companies  under  pressure  to  cooperate  to  expedite 
hearings;  and  the  Commission  would  be  under  pressure  to  decide 
cases  more  quickly.   An  alternative  solution  is  that  contained 
in  the  McFall  bill  (§  4)  under  which  no  increased  charge  could 
be  placed  into  effect  until  after  hearing  and  final  FPC  de- 
cision.   That  is  the  type  of  procedure  found  in  many  state 
statutes,  for  example  in  California,  and  the  power  companies 
have  been  able  to  operate  successfully.   The  retail  revenues  are 
generally  much  larger  than  the  wholesale;  and  therefore  the 
companies  would  not  be  injured  if  FPC  applied  the  same  procedures. 
As  it  is,  FPC  can  suspend  a  unilateral  filing  no  more  than  5 
months,  after  which  it  goes  at  effect  subject  to  refund,  but 
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if  the  state  commission  has  not  acted  upon  a  parallel  retail 
rate  increase,  the  wholesale  purchaser  may  be  immediately  sub- 
jected to  a  price  squeeze.   While  the  companies  may  claim  the 
price  squeeze  results  from  state  commission  non-action,  they 
can  avoid  the  price  squeeze  by  agreeing  to  postpone  the  whole- 
sale rate  increase  in  the  interim.   It  appears  to  me  that  the 
companies  are  sophisticated  enough  to  plan  their  state  and  federal 
filings  so  as  to  appear  innocent  of  causing  the  price  squeeze. 

The  Dingell  bill  (§  307)  would  make  explicit  the 
Commission's  authority  to  prevent  wholesale  rates  from  creating 
a  price  squeeze.   The  U.S.  Court  of  Appeals  has  ruled  in  the 
Conway  Arkansas  case  that  it  already  has  such  authority,  but 
the  Commission  is  contesting  it  in  the  Supreme  Court.   The  dis- 
tributor utilities  also  have  a  major  stake  in  §§  302(a) (2)  and 
(3)  which  assures  them  the  right  to  shop  for,  and  have  trans- 
mitted, the  lowest  cost  wholesale  supplies  in  the  area.   This 
would  create  competition  between  the  private  companies  for  ob- 
taining distributor  loads,  undetered  by  the  need  for  immediate 
proximity. 

The  generating  consumer  systems  are  interested  in  the 
wholesale  provisions  of  the  Dingell  bilL  broadening  and  clar- 
ifing  under  Section  302  the  Commission's  authority  to  require 
regional  interconnections,  coordination  and  pooling,  to  assure 
competitive  opportunities  in  obtaining  and  transmitting  power 
supplies.  This  enables  the  smaller  systems  to  develop  larger 
units  of  generation,  thereby  reducing  costs  and  enabling  them 
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to  compete.   The  electric  utility  industry  generally  has 
adamantly  opposed  such  services -and  dragged  its  feet,  despite 
clear  decisions  of  the  courts,  because  of  their  objective  of 
limiting  the  competitive  abilities  of  smaller  utilities,  par- 
ticularly municipals  and  investor-owned  companies  marked  for 
take-over.   Attachment  D  to  this  statement  contains  a  number 
of  documents  which  show  that  much  of  the  industry  has  opposed  these 
rights  for  anti-competitive  purposes. 

One  exception  to  my  broad  statement  above  is  the 
FPC ' s  existing  authority  to  compel  the  providing  of  transmission 
services  for  bulk  power  supplies.   Refusal  to  transmit  in  many 
circumstances  is  a  violation  of  antitrust  law,  and  also  the 
Nuclear  Regulatory  Commission  has  authority  to  condition  con- 
struction permits  on  the  requirement  that  the  applicant  provide 
bulk  power  transmission  services.   The  FPC,  which  should  be  the 
expert  agency  to  handle  such  matters,  takes  the  position  that 
it  lacks  authority  to  compel  power  companies  to  transmit  power 
for  municipal  and  cooperative  customers.   We  disagree  with  the 
Commission  but  recognize  that  the  question  is  clouded  by  the 
Supreme  Court's  decision  in  the  Otter  Tail  case.   In  any  event, 
it  makes  sense  to  settle  the  matter  once  and  for  all  by  making 
the  law  explicit.   Otherwise,  it  will  continue  to  be  a  matter 
of  working  out  transmission  rights  with  the  Department  of 
Justice,  The  Nuclear  Regulatory  Commission,  The  Securities  and 
Exchange  Commission  under  the  Public  Utility  Holding  Company 
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Act,  or  the  federal  district  court,  depending  upon  the  context 
of  litigation.   I  think  it  better  for  all  parts  of  the  industry 
to  place  the  responsibility  squarely  in  the  hands  of  FPC. 

This  legislation  is  needed.   Indeed,  it  may  be  time 
for  a  broad  and  deep  investigation  of  the  industry.   In  my 
view,  many  of  the  major  investor-owned  utilities  are  still 

carrying  on  the  kind  of  activities  shown  in  some  of  the  docu- 
ments I  have  attached.   There  is  included  in  Attachment  E  a  mis- 
cellaneous sampling  that  are  self-explanatory.   Particularly 
to  the  point  is  the  PG&E  internal  memorandum  of  July  8,  1968 
(Attachment  E-2,at  page  3)  in  which  it  is  made  clear  that 
PG&E  had  stated  to  federal  and  state  officials  that  "additional 
peaking  capacity  from  these  projects  could  not  be  used  before  1985." 
"As  a  practical  matter,  however,  [the  memo  states  further J  we  believe  that  all  of 
the  area's  hydro  capacity  could  be  considered  fully  usable  by 
197  5  and  that  there  would  be  room  for  controlled  amounts  of 
additional  peaking  capacity  after  that  time."   Equally  inter- 
esting is  the  fact  that  the  same  misleading  public  statement 
was  made  in  19  74  by  an  attorney  for  PG&E  at  a  Congressional 
hearing,  and  in  a  related  submission  to  the  General  Accounting 
Office.   We  call  this  to  the  Committees'  attention  to  indicate 
the  care  needed  in  evaluating  testimony  provided  by  the  industry. 


NOTE:   ATTACHMENTS  TO  MR.  SPIEGEL'S  STATEMENT  ARE  ON 
FILE  WITH  THE  COMMITTEE  ON  INTERSTATE  AND 
FOREIGN  COMMERCE 
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BACKGROUND  OF  LEE  RICHARDSON 

Dr.  Richardson's  current  occupation  is  Chairperson  and  Professor  in  the 
Department  of  Marketing,  Louisiana  State  University,  Baton  Rouge.  Elected  Presi- 
dent of  the  Consumer  Federation  of  America  in  January  1976,  he  serves  in  various 
capacities  with  other  voluntary  consumer  organizations  including  the  Conference 
of  Consumer  Organizations  (Steering  Committee)  and  the  Louisiana  Consumers 
League  (Executive  Director). 

He  is  the  editor  of  three  books  and  numerous  articles  and  is  active  in 
professional  and  academic  organizations.  He  is  a  frequent  lecturer  and  speaker 
on  consumer  affairs  and  consumer  education. 

In  the  field  of  energy  and  uti  lities,  he  was  the  first  Director  of  the  Office 
of  Consumer  Affairs,  Federal  Energy  Administration,  until  his  resignation  in 
August  1974.   He  served  on  the  staff  of  the  White  House  Office  of  Consumer  Affairs 
from  1972-1974  while  on  academic  leave.  He  had  been  a  consultant  to  electric 
utilities  prior  to  1972  and  now  appears  frequently  before  the  Louisiana  Public 
Service  Commission  in  both  telephone  and  electric  rate  cases. 

CONFLICT  OF  INTEREST  DISCLOSURE 

Dr.  Richardson  is  a  stockholder  in  electric  utility  companies.  While  a 
stockholder  in  the  companies  affected,  he  has  publicly  testified  in  opposition 
to  them  on  several  occasions  on  fuel  cost  adjustments  and  on  a  nuclear  power 
plant  proposal.   He  also  appeared  at  a  stockholders'  meeting  in  behalf  of  con- 
sumers and  small  stockholders  of  the  Gulf  States  Utilities  Company. 
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The  single  most  important  grassroots  consumer  issue  of  the  last  two  years  has 
been  electric  utility  rates.   There  is  little  wonder  why: 

1.  Rates  have  skyrocketed  in  some  areas  as  a  consequence  of  fuel  costs. 

2.  Rates  for  large  residential  users  have  increased  painfully  because  fuel 
costs  have  a  longer  proportional  impact  on  low  ki  lowatt  hour  cost  customer's. 

3.  Bills  have  gone  up  for  some  in  the  face  of  their  sincere  conservation 
efforts  to  lower  them. 

4.  State  government  agencies  have  so  far  been  unable  to  noticeably  stop  the 
rate  hi  kes. 

5.  Consumers  don't  believe  the  industry  and  government  explanations  of  the 
rate  hi  kes  as  inevitable  and  even  somewhat  desirable. 

Mast  noticeable  among  the  inadequate  responses  to  the  consumers'  plight  have 
been  those  from  Washington.   The  industry  says  it  needs  more  rate  increases  to 
produce  higher  earnings  to  attract  the  capital  to  expand.   The  Federal  Energy  Admin- 
istration and  the  White  House  agree.   The  President's  energy  message  wants  higher 
prices  and  government  subsidy  for  electric  utility  interests,  for  example,  by: 

I)   instituting  a  $100  bi  I  I  ion  taxpayer  assist  to  private  industry  through  the 

Energy  Independence  Authority; 

2.  Usurping  the  states'  authority  to  consider  rate  requests  by  imposing  a 
five  month  federal  limit  on  the  state  proceedings; 

3.  requiring  fuel  adjustment  pass-throughs,  including  taxes; 

4.  requiring  construction  work  in  progress  be  included  in  the  rate  base; 

5.  increasing  tax  subsidies  through  rapid  write-offs  of  many  costs  of  uti  I i ties. 
The  February  26  White  House  proposals  obviously  have  a  different  perspective 

on  consumers  than  consumers  do.   "Consumer  cooperatives"  means  cooperation  among 
consumer  nations  in  the  International  Energy  Agency.   "Producer /consumer  cooperation" 
means  cooperation  between  consumer  pnd  producer  nations. 


565 


TESTIMONY  OF  DR.    LEE   RICHARDSON 

So  much    for  the  Administration's  concept  of   the  consumer. 

Mr.    Zarb's  briefing  on  the   President's   proposals   similarly  showed   no  concern 
for  consumers.      He  thought    "It    is   kind  of    interesting"  that    imported    liquid    natura. 
gas  prices   "are  up   in  the   $3.50  to   $5.00  range"  but   fai  led  to  note  that   LNG  at 
these  prices   was  equivalent  to   $21.00  to   $30.00   for  the  energy  equivalent  of   a 
barrel    of  oil. 

Perhaps  Mr.    Zarb  would   find   it   "kind  of   interesting"  that   natural    gas  at  those 
prices  would   destroy  the  economy  of    Louisiana  by   pricing    its   basic    fuel    for    industry 
and  electric   generation  out  of    sight.       It   would   more  than  double  electric   rates    for 
consumers   and    industry    in  a   number  of    Southern  and   Western   states. 

Mr.    Zarb's  enthusiasm  for   subsidies  and   high   prices    is   so  unreal    in   the   frame- 
work of   consumer   priorities  that    it    is    incomprehensible. 

The   Federal    Power   Commission,    an    independent   agency,    is   not  much  of   an  alter- 
native  in   behalf   of   consumer    interests.      Busi  ness    Week    (April    8,     1976)    says,    "7.\e 
new   Federal    Power  Commission  chairman,    Richard    L.    Dunham,    will    push   hard    for   mere 
federal    help   for  electric   utilities."     Dunham  wants    "tax    incentives,     loan  guarer.Tecs, 
and   maybe  even   direct    federal    loans;1  according  to   Busi  ness   Week,    because  electric 
utilities  may  need   to    invest    "$650   billion   by    1990." 

To  date  all    of   the   bad   news    from  Washington    for  consumers  adds  up   to  two 
possi  bi  I  i ties: 

1.  The  government    is  wrong  and   their   proposals  are   too   absurd    for   us  to   fear 
their   enactment   by  Congress; 

2.  the   government   claims   that    it   must    act   to   raise   prices  of    energy   and 
electric   power   to   forestall    shortages,    however   distasteful    the  price  and   tax 
consequences  may  be. 

There    is  a  possible  need    for  other    legislative  alternatives   in   the  consumer 
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interest  to  keep  undesirable  trends  from  continuing,  much  less  going  in  the  direc- 
tion of  the  Administration  proposals. 
H.R.  12461 

H.R.  12461  is  a  step  in  the  direction  of  positive  federal  action  in  behalf  of 
residential  electric  consumers.   In  view  of  the  trends  of  the  Administration  propo- 
sals, however,  it  may  only  provide  a  little  relief  too  late.   Consumers  should  not 
be  led  into  a  trap  of  believing  that  even  all  of  the  better  provisions  of  this 
legislation  can  affect  the  Administration's  thrusts  in  the  opposite  direction. 

The  consumer  problems  in  electric  ut.i  I  i  ty  regulation  are  mainly  the  conse- 
quences of  misguided  energy  growth  policies.   The  impact  of  enormous  uncontrolled 
growth  and  the  government  policies  that  support  such  growth  is  the  central  electric 
uti  I  i ty  issue.   H.R.  12461  has  to  be  examined  in  light  of  its  effects  on  the  growth 
of  the  industry  as  well  as  the  relief  it  may  provide  to  consumers  in  the  form  of 
rate  redesign. 

Specific  comments  are  provided  on  Title  II. 
TITLE  II  -  Utility  rate  reform 

The  application  of  this  title  to  cooperatives  and  municipal  electric  uti  lities 
is  questionable.   Such  uti  lities  are  close  to  the  people  they  serve  and  thus  regula- 
tion of  their  rate  structures  from  Washington  seems  to  be  a  federal  intervention  of 
enormous  consequence  and  little  real  gain.   Cooperative  managers  can  be  changed  by 
their  members  very  easi  ly.   Municipal  systems  are  si  mi  larly  responsive  to  local 
governments.   The  problems  of  generally  small  cooperatives  and  municipal  systems  seem 
controllable  by  democratic  means;  and,  major  reforms  of  neighboring  private  uti  I i ty 
rates  are  likely  to  set  examples  that  wi  I  I  be  followed  by  the  smaller  systems. 

The  real  problems  of  rate  design  and  regulation  center  around  the  private 
electric  uti  I i ty  companies.   Some  of  these  systems  are  controlled  by  distant  manage- 
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ment,  distant  owners,  and  politically  distant  regulatory  processes.   The  multi- 
state  public  utility  holding  companies  such  as  American  Electric  Fbwer .  Southern 
Company,  and  Middle  South  Utilities  are  the  most  distant  of  all.   Thus  it  is  not 
size  primari  ly,  but  ownership  form,  that  should  determine  the  scope  of  coverage  of 
thi  s  section. 

The  minimum  standards  set  by  this  section  are  exemplary  for  their  stated 
purposes.   Not  all  of  the  specific  provisions  may  meet  these  intended  purposes,  but 
many  will  benefit  consumers  primarily  by  providing  rate  relief  from  high  and  rising 
costs  of  electric  energy. 

1.  Cost  of  service  is  the  time-honored  basis  of  electric  rate-making.   This 
rule  has  been  conveniently  ignored  when  uti  I i ty  companies  wanted  to  promote 
growth  (promotional  rates  and  allowances)  or  meet  competition  (attract  a  large 
industrial  concern  or  prevent  it  from  converting  to  alternative  cheaper  sources 
of  energy. ) 

It  should  be  further  noted  that  telephone  regulation  has  never  been  based  on 
cost  of  service,  but  on  the  admittedly  nebulous  concept  of  value  of  service. 
Cost  of  service  is  not  sacred  in  uti  I i ty  regulation. 

Different  uti  I i ty  systems  have  quite  varied  assortments  of  loads  and  customers. 
Some  may  sell  20$  of  their  power  to  residential  customers;  others,  50%.      The 
former  could  lower  residential  rates  with  relative  ease  compared  to  the  latter 
because  commercial  and  industrial  customers  would  be  relatively  less  affected. 

2.  There  are  other  reasonable  bases  for  varying  from  the  cost  of  service  stan- 
dard than  residential  lifeline  rates.   Residential  lifeline  is  a  plausible  con- 
cept where  the  benefits  accrue  primari  ly  to  low  and  moderate  income  consumers 
and  where  the  rate  reductions  can  be  real  located ~to  other  customers  in  a  desir- 
able manner. 
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b)  The  General  Services  Administration  -  the  federal  purchasing  arm  with 
buyi  ng  experti  se; 

c)  The  Department  of  Defense  -  an  agency  experienced  in  buying  energy  for 
itself; 

d)  The  Federal  Power  Commission  -  an  independent  agency  with  electric 
uti  I i  ty  experti  se; 

e)  Totally  independent  status  for  the  Office  of  Electric  Utility  Rate- 
maki  ng  Assi  stance. 

7.  The  Office  of  Electric  Uti  I i ty  Ratemaking  Assistance  needs  to  be  as  respon- 
sive to  residential  consumers  as  is  possible.   A  statutory  consumer  adversary 
committee  should  be  given  the  right  to  hire  staff,  issue  reports,  and  generally 
engage  in  active  public  review  of  the  Office's  performance. 

8.  The  Office  of  Electric  Utility  Ratemaking  Assistance  should  be  given  the 
flexibi  I i ty  to  appear  in  hearings  at  the  request  of  local  agencies  and  groups 
whether  they  are  formal  legal  parties  to  the  proceeding  or  not. 
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Staff  Scientist  and  Director,  EDF  Energy  Program 

Environmental  Defense  Fund,  Inc. 

162  Old  Town  Road 

East  Setauket,  New  York  11733 

Before  the  House  Interstate  and  Foreign  Commerce  Committee 
Subcommittee  on  Energy  and  Power 

April  2,  1976 

I.    Introduction 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  your  invitation  to  appear  before  you  today.    My  name  is  Ernst 
R.  Habicht,  Jr.  and  I  am  employed  by  the  Environmental  Defense  Fund,  Inc.  (EDF) 
as  Director  of  the  EDF  Energy  Program.    EDF  is  a  nationwide  coalition  of  scientists, 
lawyers  and  economists  dedicated  through  litigation  and  involvement  in  administrative 
governmental  proceedings  to  the  preservation  and  improvement  of  environmental  quality. 
It  is  supported  by  an  active  membership  of  some  38,000  citizens.    My  concerns  lie 
with  energy  technology,  economics  and  environmental  impacts  and  I  have  been 
particularly  involved  in  the  analysis  and  reform  of  pricing  policies  of  regulated  energy 
suppliers,  principally  the  electric  and  gas  utilities  of  the  United  States  which  together 
consume  and  deliver  over  half  of  all  the  energy  in  the  U.S.  economy. 

The  purpose  of  EDF's  Energy  Program  is  to  minimize  the  total  social  costs 
of  energy  to  society.    This  we  can  do  by  (1)  insuring  that  insofar  as  possible  energy 
consumers  pay  a  price  for  energy  that  accurately  reflects  its  marginal  cost  of  supply 
and  (2)  making  certain  that  this  nation  minimizes  the  total  social  costs  of  new  energy 
supplies.    If  these  goals  are  achieved,  we  will  reduce  both  environmental  damage  and 
consumer  costs  while  increasing  both  employment  and  the  productivity  of  capital 
investment.    This  points  to  a  central  feature  of  our  approach;  namely,  that  there  is 
a  broad  identity  of  interest  between  those  concerned  with  protecting  the  environment 
and  American  consumers,  workers  and  investors.    That  such  an  identity  of  interest 
can  exist  (much  less  that  it  has  been  strengthened  greatly  in  recent  years)  is  at  best 
poorly  understood  even  by  energy  specialists. 
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For  over  four  years,  EDF  has  been  heavily  involved  in  an  effort  to  reform  the 
pricing  policies  of  regulated  electric  corporations  so  that  rate  designs  accord  more 
closely  with  concepts  of  marginal  cost.    It  has  been  a  long,  tedious,  undramatic  yet 
surprisingly  rewarding  battle.    In  one  early  major  rate  case,  EDF  presented  seven 
witnesses,  none  of  whom  were  asked  a  single  question  by  counsel  for  the  applicant 
utility.    But  the  times  had  changed  by  August  8,   1974  when  EDF  won  its  first  case. 
On  that  date  the  Wisconsin  Public  Service  Commission  handed  down  its  Order  concerning 
the  Madison  Gas  and  Electric  Company  (later  expanded  to  encompass  all  the  electric 
utilities  in  the  state).    Since  then,  EDF  has  intervened  in  numerous  other  jurisdictions 
and  we  have  been  increasingly  successful  in  thwarting  a  number  of  pernicious  rate 
proposals  as  well  as  obtaining  orders  for  the  study,  filing  and  actual  implementation 
of  time-of-day  rates,  most  recently  in  the  State  of  California. 

We  have  made  major  interventions  in  the  states  of  Wisconsin,  New  York,  Michigan 
and  California  and  have  played  a  significant  intervener's  role  in  Arkansas,  Colorado, 
North  Carolina  and  elsewhere.    Members  of  the  original  EDF  team  who  have  since  left 
the  organization  have  had  a  considerable  impact  in  other  states.    It  is  fair  to  say  that 
we  have  virtually  blanketed  this  nation  with  our  ideas.    Furthermore,  we  have  obtained 
considerable  leverage  by  providing  initial  funds  or  identifying  fruitful  areas  for  research 
and  analysis  which  were  subsequently  fully  funded  by  state  or  federal  agencies,  thus 
dramatically  multiplying  the  impact  and  usefulness  of  our  own  endeavors. 

Nor  have  our  efforts  been  limited  to  the  electric  utility  sector.    We  have  begun 
to  apply  concepts  of  marginal  cost  pricing  to  such  otiier  regulated  commodities  as 
natural  gas,  freight  rates,  auto  tolls  and,  most  recently,  water  and  sewerage  charges. 
EDF's  unique  internal  structure  of  economists,  scientists  and  attorneys  working  closely 
together  permits  us  to  better  understand  the  underlying  need  of  rate  reform,  the  economic 
and  technical  consequences  and  limitations  thereof  as  well  as  the  appropriate  forum 
for  our  arguments.    It  is  fair  to  say  that  both  regulated  utilities  and  their  regulators  take 
us  far  more  seriously  today  than  Uiey  did  In  Il>72  or  1973.    An  increasing  percentage  of 
diem  recognize  that  the  ideas  we  introduced  lour  years  ago  are  now  both  promising 
and  practicable. 
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While  I  think  it  is  proper  to  congratulate  EDF  for  these  efforts,  let  me  assure 
you  that  the  past  four  years  have  been  beset  with  frustrations  and  obstacles  that  no 
such  organization  could  overcome  absent  the  strong  and  continued  support  of  con- 
tributors both  small  and  large.    Arguments  for  rate  reform  are  technically  complex  and 
to  this  day  remain  undramatic  to  the  general  public  and  poorly  reported  even  by  the  most 
professional  of  daily  newspapers.    In  fact,  outside  of  a  few  highly  specialized,  sparsely 
read  publications,  our  arguments  remain  largely  unreported  or  misinterpreted.    Of 
course,  a  good  portion  of  our  funding  depends  upon  our  selecting  issues  that  are  given 
attention  by  radio,  television  and  the  popular  press.    Herein  lies  a  central  dilemma  for 
any  such  group  as  EDF;  namely,  the  most  promising  reforms  can  be  least  dramatic  or 
seemingly  "ahead  of  their  time.  "   Unless  sustained  by  a  sound  financial  base,  advocacy 
for  such  reforms  tends  to  wither  and  die.    This  unnecessarily  limits  public  organizations 
such  as  EDF  which  represent  otherwise  unrepresented  or  under-represented  interests  in 
our  society.    It  is  also  a  strong  argument  for  some  public  support  of  intervention  of  under- 
funded interests  in  administrative  proceedings  at  both  the  state  and  the  federal  level. 

I  would  be  remiss  if  I  did  not  give  due  credit  for  other  efforts  parallel  to  ours 
at  EDF.    Almost  exactly  one  year  ago,  the  Federal  Energy  Administration  assumed 
an  active  posture  in  pressing  for  rate  reforms  and  load  management.    Within  the  FEA, 
the  Office  of  Energy  Conservation  and  the  Environment  through  its  Utilities  Program 
began  to  actively  intervene  in  regulatory  proceedings  around  the  country.     Represented 
for  most  of  the  past  year  by  Dr.  Douglas  C.  Bauer  and  more  recently  by  Mr.  Howard  F. 
Perry  and  assisted  by  highly  competent  outside  consultants  such  as  Professors  Richard 
S.  Bower  and  Thomas  O.  Laaspere  from  the  Thayer  School  of  Engineering  at  Dartmouth, 
the  FEA  commenced  to  argue  articulately  and  forcefully  for  the  identical  reforms  we 
advocated.    It  goes  without  saying  that  we  at  EDF  were  much  gratified  by  the  presence 
of  these  FEA  witnesses,  their  able  support  by  such  legal  counsel  as  Mr.  Bruce  Driver 
and  the  leadership  provided  by  Assistant  Administrator  Roger  W.  Sant.    Most  importantly, 
we  knew  that  the  FEA  had  recognized  the  importance  of  our  arguments  and  that  the 
participation  of  these  individuals  had  the  full  support  of  their  superiors  in  energy 
policy  matters. 
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I  would  urge  the  Congress  to  insure  that  the  FEA  continue  these  endeavors 
notwithstanding  the   growing  likelihood  of  contrary  pressures  both  from  within  the 
government  and  from  outside  private  interests.    It  is  such  efforts  as  these  on  the  part 
of  the  FEA  that  (despite  many  other  of  their  programs  which  we  view  with  concern  and 
even  alarm)  give  us  at  EDF  some  reason  to  believe  that  federal  energy  policy  may  yet 
be  redeemed.    Unfortunately,  most  of  our  energy  policy  makers  labor  under  the  mis- 
conception that  the  only  major  hope  for  solving  our  energy  dilemma  is  to  depend  ever 
more  heavily  upon  centralized  energy  supply  technologies  with  a  view  that  the  long  term 
cost  trends  for  energy  supply  to  the  U.S.  economy  will  again  turn  downward.    So  in 
EDF's  view,  the  FEA's  intervention  in  electric  rate  cases  and  its  funding  of  related 
demonstration  projects  stand    out  as  the  foremost  examples  of  a  new  federal  energy 
policy  which  has  not  been  captured  by  those  utterly  imbued  with  the  conventional  wisdom 
of  an  outdated  era. 

Also,  other  consumer  and  environmental  groups,  many  of  whom  enjoy  only 
the  sparsest  financial  support,  have  emulated  our  efforts  and  have  pressed  for  a 
similar  array  of  reforms.    To  their  great  credit,  a  number  of  state  agencies  have 
endorsed  the  concept  of  marginal  cost  pricing  as  applied  to  electric  utilities.    An 
increasing  number  of  innovative  regulators,  who  understand  that  the  only  way  to  reduce 
electricity  costs  is  to  improve  the  efficiency  with  which  resources  dedicated  to  the 
production  of  that  commodity  are  utilized,  should  be  properly  recognized  for  with- 
standing intense  pressures  and  coming  forth  with  wise  decisions  in  the  face  of 
adversity.    And  a  small  but  growing  number  of  utility  managers  are  deserving  of 
praise  for  their  objectivity  and  fortitude  in  analyzing  the  issues  and  understanding 
how  the  growing  disparity  of  interests  between  their  customers  and  their  stockholders 
can  be  minimized  through  the  application  of  marginal  cost-based  tariff  designs. 

II.    The  Strong  Points  of  HR12461  and  the  Clear  Need  for  Federal  Legislation 

Over  the  past  lour  years  of  actively  pursuing  certain  of  (he  goals  of  ihis 
legislation,  it  has  ivcome  cJoai  to  Kl)l-  (hat  the  pursuit  ol  economic  efficiency  lias 
great  merit,     [(efficiency  l>e  die  i;oul,  equity  anil  fairness  will  necessarily  follow.     But 
if  some  subjective  concept  of  "fairness"  is  pursued,   il  ma>   lie  impossible  lo  attain 
equity  or  efficiency  and,  ultimately,  even  die  fairness  sought  will  be  lost. 


575 


.    To  EDF,  the  fundamental  reason  for  enacting  federal  legislation  for  tariff 
reform  is,  as  stated  in  the  Act:    ". .  .to  establish  national  minimum  standards  for 
electric  ratcmaking  in  order  to  assure  that  States  which  implement  rate  reforms  arc 
not  placed  at  a  competitive  economic  disadvantage  by  reason  of  the  failure  of  other 
States  to  implement  such  reforms.  "  In  no  way  should  this  be  construed  as  implying 
that  the  first  state  to  adopt  marginal  costs  as  the  benchmark  for  rate  making  will  be 
placed  at  a  competitive  disadvantage.    Rather,  it  is  clear  that  there  will  be  some  losers 
and  a  great  number  of  winners  in  any  state  which  undertakes  such  reforms.    The  losers 
will  invariably  make  the  argument  that  they  will  be  placed  at  a  competitive  disadvantage 
and  will  therefore  move  to  another  state  or  region  of  the  nation.    But  to  dismiss  this 
as  economic  blackmail  to  preclude  progress  is  simplistic. 

Most  industrial  and  commercial  customers  who  feel  that  such  an  argument 
is  valid  have  simply  not  examined  their  competitive  positions  in  such  a  manner  as 
to  take  into  account  the  general  increase  in  business  activity  when  costs  of  electricity 
to  other  consumers  in  their  state  or  region  are  lowered.    The  dilemma  is  that  it  is  all 
too  easy  to  make  a  knee  jerk  response  to  change  of  any  sort  since  the  data  and 
analytical  tools  for  calculating  the  true  competitive  advantages  pursuant  to  change 
are  either  unavailable  or  are  difficult  to  grasp.    Nonetheless,  a  relatively  small  number 
of  large  consumers  of  electric  power  may  have  been  given  a  net  subsidy  by  past  rate 
making  practices  and  may  be  placed  at  a  competitive  disadvantage  should  they  be 
confronted  with  marginal  cost -based  rates  while  other  regions  retain  outdated  pricing 
policies.    It  is  to  these  customers  our  attention  to  federal  legislation  should  properly 
be  directed. 

While  the  motives  for  federal  legislation  stem  largely  from  consumer  protests 
over  electric  utility  rate  increases  of  the  past  few  years,  there  are  as  yet  virtually 
untouched  regions  of  the  country  which  have  every  expectation  of  electricity  prices 
rising  dramatically  regardless  of  the  prognosis  for  utility  fuel  costs.    In 
particular,  the  Pacific  Northwest  which  has  enjoyed  the  great  benefits  of  partially 
subsidized  hydropower  for  decades  is  now  in  a  position  where  growth  in  electrical 
loads  dictates  incremental  costs  an  order  of  magnitude  higher  than  those  of  the  past. 
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Also,  those  states  which  enjoyed  the  benefits  of  combusting  cheap,  clean  natural  gas 
in  relatively  inexpensive  generating  stations  can  look  forward  to  far  more  expensive 
nuclear  and  coal-fired  capacity  as  well  as  finding  more  expensive  replacement  fuels 
for  existing  gas-fired  generating  units.    Thus, it  is  reasonable  to  predict  that  the 
Shockwave  of  electricity  utility  price  increases  will  spread  from  the  East,  Midwest 
and  Far  West  to  the  Pacific  Northwest  and  Southwest.    Furthermore,  the  more  rapid 
the  growth  in  demand  for  electric  generating  capacity,  the  more  abrupt  the  shock  of 
price    increases  will  be. 

The  electric  utilities  are  but  the  first  of  a  number  of  regulated  firms  facing 
crisis  upon  crisis.    An  imminent  dilemma  confronts  the  gas  utilities  and  their  customers 
since  the  prognosis  for  gas  costs  is  substantially  higher  in  the  years  to  come 
regardless  of  decisions  concerning  deregulation  of  wellhead  natural  gas  prices.    The 
supply  of  water  and  sewerage  services  will  also  be  characterized  by  dramatically 
increasing  costs  in  the  years  to  come.    Thus, legislation  regarding  the  first  major 
dilemma  confronting  regulated  firms  should  take  into  account  the  considerable  likeli- 
hood of  further  problems  in  other  sectors  in  the  none  too  distant  future. 

It  seems  poorly  understood  even  by  most  perceptive  utility  analysts  that  the 
fundamental  reason  for  the  great  success  of  utility  tariff  designs  over  more  than 
eight  decades  was  that  they  were  at  least  crudely  premised  on  considerations  of  marginal 
costs.    The  timely  arrival  of  ever  more  superior  technology  and  economies  of  scale 
dictated  that  as  the  industry  grew,  the  production  costs  of  additional  kilowatt  hours  fell. 
Likewise,  the  marginal  environmental  costs  of  production  fell  witii  increased  generation 
efficiency,    gradually  superior  environmental  control  technologies  and  the  increasingly 
favorable  competitive  position  of  cleaner  fuels.    The  basic  tariff  design  In  place  during 
this  benign  era  of  growth,  the  declining  block  rate,  ought  bj  viewed  in  perspective  as 
accurately  reflecting  the  tact  that  the  marginal  total  social  costs  oi"  producing  and 
delivering  electricity  were  falling.     During  this  era  it  made  considerably  more  sense  for 
lit  ill  ties  to  engage  in  whit  we  now  term  .is-  promotional  activities  In  improve  lo.nl  uciors. 
it  in  nou  uonin  th.n  uikii  utilitv  managers  engaged  in  such  practices  iiu  \  oiu  n  uitvaiu&nl 
.ir^uiiKiits  thai  u\  rr  \n\  mbtcd  upon  considerations  oi  marginal  costs;  namely,  thai 
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preferentially  low  rates  coukl  lx-  given  for  consumption  patterns  llul  were  primarily 
off  peak.     Xkirgiual  costs  .ilso  tend  to  form  I  lie  Ixickbonc  of  inter-utility  contractual 
interchanges  <»i  electric  power.    'Iliese  theories  are  also  relied  upon  in  the  sale  of 
inter  nipt  i  hie  power,  whether  ii  be  of  a  diurnal  or  seasonal  nature.    So  application  of 

marginal  cost  to  electricity  rate-making  is  by  no  means  as  novel  as  oar  opponents 
would  have  you  believe. 

But  the  long  term  downward  trend  of  utility  costs  has  come  to  an  end  and  no 
immediate  return  of  the  benign  era  can  be  foreseen.    Thus.it  makes  far  more  sense 
today  than  ever  before  to  pay  close  attention  to  the  application  of  marginal  cost-based 
rates  to  a  far  wider  array  of  customers  than  heretofore  obtained.    Marginal  costs  for 
generation  of  electric  power  are  now  considerably  higher  than  average  costs  for  most 
utilities  and  it  has  become  irrational  to  engage  in  promotional  practices  to  improve 
load  factors  without  simultaneously  warning  customers  that  consumption  during  peak 
periods  will  occasion  (sometimes  drastic)  increases  in  cost.     Furthermore,  to  accomplish 
this  task  we  have  in  hand  a  variety  of  superior  technologies  in  the  form  of  suitable, 
cost-effective  metering  devices  to  price  power  by  time-of-day  even  for  many  small 
customers.    While  it  makes  sense  to  impose  time -differentiated  pricing  regardless 
of  die  long  term  cost  trend  curve  for  electric  utilities,  it  is  clear  that  the  benefit-cost 
ratio  for  doing  so  is  considerably  higher  today  than  in  previous  decades. 

Thus  the  endorsement  of  marginal  cost -based  electricity  rates  as  spelled  out 
by  HR12461  rests  on  solid  economic  and  technical  ground.      Opposition  to  die  concept 
is  centered  in  some  of  the  utilities  and  certain  of  their  large  customers.    Unfortunately, 
but  not  surprisingly,  the  very  utility  executives  most  inimical  to  change  are  those  who 
dominate  some  of  the  industry -sponsored  studies  of  tariff  reform.    They  remain  partly 
successful  in  placing  the  burden  of  proof  on  those  who  advocate  change.    Earlier 
successes  of  marginal  cost-based  electricity  tariffs  in  France,  Germany,  the 
Commonwealth  Nations  and  elsewhere,  are  dismissed  by  them  as  being  inapplicable 
to  the  U.S.    The  pivotal  argument  by  opponents  of  change  is  that  we  lack  indigenous 
data  and  therefore  oar  utility  industry  must  develop  its  own  studies  and  gather  its  own 
data.    But  every  year  of  delay  is  a  year  in  which  customer  decisions  about  appliance, 
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equipment,  housing  and  plant  acquisitions  are  made  based  upon  wrong  economic  signals. 
The  direction  of  change  is  now  sufficiently  clear  so  that  we  can  initiate  reforms  without  risk. 
To  further  delay  reform  is  to  impose  unnecessary  costs,  even  real  economic  damage, 
upon  our  society. 

m.    Suggestions  for  Modifying  HR12461 

A.  Subsistence  Rates:    Section  203(a)(3)  Should  Be  Deleted. 

The  concept  that  a  "subsistence  quantity"  of  electric  energy  for  residential 

electric  consumers  ought  be  priced  at  a  rate  no  higher  than  that  paid  by  other  electric 

customers  within  the  jurisdiction  of  the  same  regulatory  authority  seriously  flaws  this 

i 
Act.    The  reasons  for  this  include: 

(1)  It  assumes  that  electric  corporations  are  a  suitable  instrument 
for  the  redistribution  of  wealth; 

(2)  It  assumes  that,  unless  ". .  .an  adequate  alternative  means 
has  been  implemented  to  alleviate  the  burden  to  low-income 
residential  consumers  of  the  high  cost  of  electric  energy,  " 
all  residential  electric  customers  ought  be  treated  equally 
with  respect  to  their  need  for  relief; 

(3)  It  assumes  that  electrical  energy  is  an  adequate  substitute 
for  money  in  assisting  the  poor; 

(4)  It  departs  from  the  fundamental  premise  of  this  legislation 
that  rates  for  electric  power  ought  properly  reflect  the 
marginal  cost  of  supply;  and 

(5)  It  assumes  that  all  residential  customers  can  be  treated  as 
physically  identical  with  respect  to  conditions  of  electric 
service  and  thus  ignores  such  genuine  problems  as 
landlord-tenant  relationships  or  the  lack  of  submetering 

in  numerous  multiple  dwelling  units. 
As  presently  worded,  Section  203(a)(3XA)  could  possibly  lead  to  an  unintended 
outcome  in  several  ways.    First,  there  is  general  agreement  that  the  most  important 
marginal  cost  signal  to  be  rendered  accurately  is  that  for  peak  period  consumption. 
Should  surplus  revenues  be  returned  to  customers,  it  might  well  be  advisable  to  do  so 
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in  off  peak  periods  (i.e.,  wff  peak  cites  would  Tall  below  oil  peak  marginal  costs).    Hut 
such  low  cites  arc  likely  to  remain  artificially  high,  sacrificing  I  he  accuracy  of  peak 
period  price  signals,  since  the  lowest  rates  would  become  the  Ix-iiclnnark  for  Hie  "'suh- 
sisteuce  quantity"  rate.    Great  centrali/eil  regulatory  oversight  would  be  required  to 
insure  that  such  an  outcome  remained  unlikely. 

Second,  tins  section  can  L>2  interpreted  in  various  ways  depending  upon  whether 
or  not  die  residential  customer  were  equipped  with  a  time -differentiating  meter.    In 
fact,  the  decision  rules  dictating  whether  or  not  such  a  meter  should  be  installed  will  be 
seriously  impacted  possibly  at  unnecessary  costs  to  society. 

Third,  if  applied  today,  this  section  would  lead  to  very  low  subsistence  rates  in 
those  parts  of  the  country  where  industrial  customers  are  served  at  the  bus  bar  of 
low-cost  generating  facilities  (e.g. ,  the  Pacific  Northwest)  and  far  higher  subsistence 
rates  in  such  service  territories  as  Consolidated  Edison  or  Boston  Edison.    It  is  by  no 
means  clear  that  a  parallel  disparity  of  need  exists  among  the  poverty-stricken  electricity 
consumers  of  these  regions. 

It  must  bs  recognized  that,  given  the  technical  and  economic  prognosis  for  the 

regulated  natural  gas  sector,  there  will  be  considerable  pressure  to  emulate  Section 

203(a)(3)  of  this  Act  in  other  areas.    While  there  is  some  (but  by  no  means  everywhere 

good)  correlation  between  increasing  electricity  consumption  and  increasing  disposable 

income  up  to  moderately  high  incomes,  such  correlation  is  largely  absent  for  natural 

i 
gas  use.    This  is  so  because  natural  gas  is  heavily  used  by  residential  customers  for 

home  heating.  Many  of  America's  poor  live  in  substandard,  underinsulated  or  un- 
insulated gas -heated  housing  units.  They  require  insulation  rather  than  subsidized 
natural  gas. 

We  need  to  better  recognize  that  every  residential  consumer  of  electricity  buys 
that  commodity  in  two  different  ways.    First  of  all,  there  are  the  direct  and  obvious 
costs  of  the  montiily  or  bi-monthly  utility  bill  which  represents  the  consumer's  direct 
acquisition  of  electricity.    However,  even  the  smallest  utility  customers  buy  electricity 
in  a  second  way  in  that  they  pay  prices  for  goods  and  services  that  reflect  the  cost  of 
electricity  embodied  in  their  production,  transportation  and  sale.    Typically,  consumers 


580 


acquire  rather  more  than  two-thirds  of  all  their  electricity  indirectly  and  pay  for  it  in 
die  prices  of  those  goods  and  services  which  they  purchase.    This  is  die  fundamental 
argument  for  implementing  new  metering  strategies  and  new  load  management  technolo- 
gies among  the  very  largest  industrial  and  commercial  customers  first  and  then  proceed 
downward  towards  some  point  of  diminishing  returns.    If  the  metering  strategies  required 
to  impose  time -differentiated  rates  prove  uneconomic  for  any  reason  (e.g. ,  submetering 
may  be  prohibitively  expensive),  some  electric  customers  will  never  be  rcmetered.    But  to 
subsidize  their  direct  costs  out  of  their  indirect  costs  may  leave  them  worse  off  than  before. 

B.    An  Alternative  to  Section  203(a)(3) 

It  would  seem  wise  to  divert  our  legislative  energies  from  die  implementation 
of  "subsistence  rates"  to  anodier  far  more  important  area.    This  has  to  do  with  home 
improvement  and  die  selection  of  consumer  durables  by  small  electric  customers.    In 
consideration  of  high  and  growing  capital  costs  of  electricity  supply  and  high  fuel  costs 
in  many  regions  of  the  country,  it  is  increasingly  clear  dm  small  electric  customers 
are  making  uneconomic  consumption  decisions  when  diey  purchase  electricity -using 
devices.    When  energy  costs  double  or  triple,  the  immediate  consequence  is  to  render 
most  of  the  nation's  housing  units  and  appliances  uneconomic  with  respect  to  their 
optimal  efficiency  of  energy  use.    Yet  few  consumers  can  balance  a  discounted 
stream  of  savings  on  their  utility  bills  against  die  present  cost  of  retrofitting  insulation 
or  replacing  an  inefficient  appliance  with  an  efficient  one.     Mandatory  efficiency 
labeling     of  appliances  is  a  step  towards  providing  bettei  consumer  information.     But 
what  we  need  to  worry  about  most  is  die  application  of  capital  investment  to  those  small 
end  uses  which  cumulatively  dictate  whether  or  not  we  ncc(\  to  add  very  large  amounts 
of  costly  generation,  transmission  and  distribution  equipment  as  well  as  burn  expensive 
fuels  to  produce  electricity  lor  inefficient  patterns  of  consumption. 

We  niusi  examine  the  Institutional  harriers  to  more  intelligent  consume!  decisions 
and,  where  indicated,  carw  mil  .1  new  role  Ibi  t  Icctric  coqwmitioils  in  ilie  union.    We 

including:    (I)  minimum  appliance  simulants; 
|\uuling  the  rau  ilalcd  corporations  so  .is  to  include  highly  efficient, 
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long-lived  appliances;  :iml  (?)  employing  Ilie  utility  (and  permitting  it  to  make  a  profit) 
as-  a  channel  lor  investment  funds  directed  io  i Ik-  selection  of  more  rather  than  less 
efficient  appliances.     Onrn  Mention  mnsi  b~  targeted  to  the  smallest  of  ek-efric  con- 
sumers since  Uie  largest  customers  are  provided  with  lx>rh  miich  more  adequate 
information  and  more  accurate  electricity  price  incentives  and  can  of  their  own  accord 
make  cost-effective  decisions.    But  we  ought  to  insure  that  there  l">c  no  legal  or  regulatory 
impediments  for  larger  customers  who  can  minimize  their  costs  by  relying  on  total  energy 
systems  and  the  like. 

The  arguments  for  effecting  more  efficient  end  use  of  electrical  energy  have 
attained  overwhelming  proportions.    It  cannot  be  overemphasized  that  the  primary  benefits 
associated  with  the  more  efficient  rather  than  the  less  efficient  appliance  or  housing  unit 
are  to  be  found  largely  in  the  savings  of  energy  (namely,  that  energy  not  used  to  produce 
electricity)  during  the  time  between  the  connection  of  the  appliance  and  the  final  arrival 
of  a  new  nuclear  or  coal-fired  base  loaded  unit  which  must  be  built  to  meet  the  growth 
in  electrical  load  occasioned  by  inefficient  end  uses  of  electricity.    This  is  so  because 
of  the  long  lead  time  associated  with  the  construction  of  new  base-loaded  electrical 
generating  plant  and  points  to  the  policy  Limitations  of  depending  too  heavily  upon  new 
electricity  supply;  namely,  we  forego  an  enormous  amount  of  near  term  savings  by 
investing  capital  so  as  to  minimize  costs  In  the  future.    And  when  we  dedicate  this 
scarce  capital  to  electricity  supply  and  neglect  indicated  improvements  in  the  efficiency 
of  our  electrical  demands,  we  ignore  the  one  strategy  which  offers  the  swiftest  return  on 
investment  today. 

Some  specific  examples  are  illustrative.     For  the  combined  reduction  of  one 
kilowatt  of  capacity  and  1000  kilowatt  hours  per  year  by  using  more  efficient  air  conditioning 
units,  the  savings  to  society  on  a  10  percent  discounted  cash  flow  basis  over  the  ten 
life  of  the  appliance  have  a  present  worth  in  excess  of  $300.00.    This  assumes  that  the 
connected  load  of  air  conditioning  units  is  best  met  (in  a  cost-minimizing  utility 
construction  program)  by  the  construction  and  operation  of  gas  turbines.    This  Ifl 
amount  of  savings  is  properly  the  upper  limit  for  the  investment  to  improv 
of  the  appliance,  market  the  superior  product  and  finance  its  purchase.    It  can  Ik:  sa 
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estimated  that  the  costs  of  such  improvements  range  between  $50.00  and  $100.00. 
Thus,  the  costs  to  society  of  not  selecting  the  more  efficient  appliance  are  substantial. 

"With  respect  to  improving  the  efficiency  of  a  more  nearly  base-loaded  end-use, 
let  us  examine  refrigerators.    It  can  be  calculated  in  the  same  fashion  as  above  that  the 
savings  associated  with  reducing  the  capacity  serving  these  appliances  by  139  watts 
together  with  the  consumption  of  980  fewer  kilowatt  hours  per  year  amount  to  approxi- 
mately $250.00.  (  Precisely  such  a  refrigerator  was  the  subject  of  a  recent  detailed 
analysis:    see  "Energy  and  the  Refrigerator"  by  George  C.  Newton,  Jr. ,  in  the  January 
1976  issue  of  Technology  Review  published  by  the  Massachusetts  Institute  of  Technology.  ) 
The  sum  of  $250.00  derives  from  the  present  worth  of  a  cost-minimizing  construction 
scheme  associated  with  building  that  portion  of  base-loaded  nuclear  plant  and  fossil- 
fired  peaking  capacity  needed  to  handle  the  load  requirements  of  the  refrigerator  together 
with  the  discounted  present  value  of  fuel  savings  for  a  utility  which  must  resort  to  oil- 
fired  capacity  to  meet  a  portion  of  base  loads  today. 

As  for  the  savings  associated  with  the  more  rather  than  the  less  efficient 
refrigerator,  of  the  total  of  nearly  $250.00  over  the  14  year  life  of  the  appliance,  nearly 
$210.00  (or  roughly  84%)  are  associated  with  the  utility's  not  having  to  run  a  portion 
of  its  least  efficient  fossil-fired  generation  stations.    Of  this,  $175.00  (or  about  70% 
of  the  total  savings)  represents  the  fuel  cost  reductions  during  the  lead  time  of  the 
construction  of  a  new  base-loaded  generating  station.    Another  way  of  stating  this  is 
simply  that  if  policy  makers  think  that  nuclear  or  coal-fired  capacity  ought  to  be 
installed  in  order  to  reduce  utility  fuel  costs,  they  have  ignored  the  far  superior  strategy 
of  using  electricity  with  greater  efficiency.    It  is  to  dus  dilemma  dm  I  suggest  that 
die  Congress  and  regulatory  authorities  dedicate  their  attention  so  that  we  find  superior 
ways  to  invest  in  new  energy  supplies  whether  diey  be  in  die  form  of  efficiency  improve- 
ments In  houses,  buildings,  appliances  or  odier  energy-intensive  devices  that  have 
been  rendered  substandard  or  obsolete  by  recent  fuel  price  increases. 

C.    Application  of  Principles  of  Marginal  Cost  Should  Not  He  Subject  to  tJn. 
Misinterpretation   I'li.u  liuliviibuil  Utilities  t\tv  KUIkm  [salable  Km i lies  oi  Nctvssurih 
Sinii  Lie  Willi  lv.sp.vt  lo  llun  Installed  liapucilx  anil  Paiuuis  ol  I'osiomci  IVm.nul 
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In  order  to  minimize  the  costs  of  building  and  operating  electric  utilities,  state 
or  regional  power  pools  arc  preferable  vehicles  both  for  planning  capacity  additions  and, 
on  an  instantaneous  basis,  for  dispatching  electric  power.    The  formation  of  power  pools 
is  economically  most  attractive  when  considerable  diversity  in  supply  or  demand  exists 
between  individual  proximate  utilities.    For  example,  a  strong  justification  for  inter- 
tieing  the  Pacific  Northwest  lay  with  the  diversity  of  stream  flows  in  that  region.    There 
maximum  hydropower  capacity  was  available  downstream  during  heavy  winter  rains  and 
upstream  some  months  later  when  heavy  runoff  was  provided  by  melting  snow. 

Other  power  pools  are  engendered  by  virtue  of  diversity  of  demands 
which       occurs  between  the  winter-peaking  Ontario  Hydro  system  and  the  nearby  summer 
peaking  New  York  and  PJM  power  pools.    Within  an  individual  power  pool,  some  utilities 
may  experience  maximum  demands  in  the  winter,  some  may  have  roughly  equal 
demands  during  both  winter  and  summer  or,  with  heavy  air  conditioning  or  irrigation 
loads,  others  may  be  entirely  summer  peaking.    When  this  occurs^  it  is  most  rational 
to  have  each  interconnected  utility  price  electricity  so  as  to  reflect  the  load  curve 
of  the  entire  power  pool.    This  will  minimize  costs  to  all  interconnected  utilities  and  is 
rational  inasmuch  as  the  power  pool  is  the  appropriate  planning  vehicle  for  capacity 
addition. 

For  the  majority  of  utility  systems  in  the  United  States,  the  potentially  available 
capacity  is  somewhat  greater  in  winter  than  in  summer.    This  is  so  because  the  efficiency 
of  steam    plants,  fossil-fired  peaking  capacity,  transmission  and  distribution  all  tend 
to  go  up  as  ambient  temperatures  fall,  other  parameters  remaining  equal.    Taking  into 
account  the  need  for  routine  maintenance,  refueling  of  nuclear  plants  and  the  like,  the 
appropriate  benchmark  for  generation  capacity  additions  is  the  probability  of  loss  of 
load  at  any  given  time.    The  same  is  true  for  construction  or  reinforcement  of 
transmission  and  distribution  equipment. 

In  order  to  render  Section  204  less  ambiguous,  we  recommend  that  the 
following  language  be  substituted  for  the  first  sentence  of  Section  204(b)(1): 
'The  term  'load  management  techniques'  means  any  technique 
to  affect  the  load  pattern  so  as  to  minimize  the  need  for  or  the 
cost  of  new  generation,  transmission  and  distribution  capacity.  " 
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The  remainder  of  Section  204(b)(1)  should  remain  unchanged. 
D.    Participation  in  Regulatory  Proceedings  by  Electric  Consumers 
We  strongly  support  the  provision  in  Section  208  of  the  Act  for  the  compensation 
of  public  interest  intervenors  in  electric  utility  rate  proceedings.    We  are  concerned 
that  the  definition  of  "electric  consumer"  in  Section  103  a)(2)  may  be  subject  to 
misinterpretation.    We  feel  that  in  order  to  unambiguously  establish  the  system  of 
compensation  which  is  clearly  the  intent  of  the  Act,  the  following  language  should 
be  added  to  Section  103(a)(2): 

'It  also  includes  any  organization  at  least  one  of  whose 
members  is  an  electric  consumer.  " 

Thank  you  for  this  opportunity  to  present  our  views. 
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Mr.  Chairman  and  Distinguished  Members  of  the  Committee. 

I  am  Jerry  D.  Geist,  Executive  Vice-President  of  Public  Service  Company 
of  New  Mexico  (PNM),  which  has  its  principal  offices  in  Albuquerque.  I 
thank  you  for  the  opportunity  to  appear. 

I  am  aware  of  the  witnesses  you  have  heard  this  past  week  as  well  as 
those  you  have  scheduled  for  next  week  and  I  am  generally  familiar  with 
the  topics  they  have  and  will  address.   Therefore,  I  shall  make  every 
attempt  not  to  duplicate  their  testimony  other  than  to  say  that  for  my 
remarks  to  be  meaningful,  they  must  be  considered  in  the  context  of 
higher  fuel  costs,  rising  interest  rates,  huge  expenditures  for  environ- 
mental control  equipment  and  dwindling  supplies  of  oil  and  gas;  all  of 
which  add  up  to  projections  of  tremendous  capital  requirements  for 
electric  utility  expansion.   Each  of  these  topics  has  a  special  relevance 
to  my  remarks  concerning  Section  203  (b)(1)  of  H.R.  12k6l   which  would 
prohibit  state  regulatory  authorities  from  allowing  any  rate  increase 
without  an  evidentiary  hearing.   As  we  understand  this  section,  it  would 
proscribe,  if  in  fact  it  is  not  specifically  intended  to  proscribe,  the 
method  of  fixing  rates  to  which  PNM  has  been  subject  for  the  past  year 
and  which  has  been  designated  the  Cost  of  Service  Index  or  Indexing. 


590 


In  its  oversimplified  form,  Indexing  provides  for  a  quarterly  review  of 
PNM's  operations,  revenues  and  expenses  which  wfexefc  results  in  a  pro 
forma  determination  of  the  return  on  equity.   If  this  pro  forma  calcula- 
tion shows  the  return  on  equity  has  been  less  than  13. 5% >  rates  in  the 
next  quarter  are  raised  to  a  level  which  would  have  produced  equity 
earnings  of  13. 55» .   Conversely,  if  the  calculation  reflects  a  return  on 
equity  the  previous  quarter  in  excess  of  lk.5%,   the  next  quarter  rates 
are  reduced  to  a  level  which  would  have  produced  that  level  of  earnings. 
This  is  a  simplified  way  to  fine  tune  rates  although,  since  pro  forma  is 
historic,  the  significant  problem  of  regulatory  lag  remains  but  is 
somewhat  offset  by  the  security  of  quarterly  review  and  adjustment. 

Leaving  this  oversimplified  version  of  the  mechanics  for  a  moment,  I 
would  like  to  develop  the  genesis  and  history  of  the  Indexing  approach. 
In  December  1973,  we  filed  a  rate  case  seeking  an  approximate  1256 
increase  in  revenues.   Because  of  our  Commission's  crowded  docket, 
hearings  were  not  scheduled  until  March  1971*,  by  which  time  we  had 
amended  the  original  request  and  sought  an  increase  of  approximately  18% 
based  on  a  1973  historic  test  year,  that  being  the  procedure  used  by  our 
Commission.   For  your  information  and  in  line  with  the  testimony  you 
have  heard  regarding  rate  structures,  our  then  proposed  rates  reflected 
Long  Run  Incremental  Cost  design  considerations  and  a  class  Cost  of 
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Service  Study  backed  up  by  what  we  believe  was  the  most  proportionately 
extensive  load  profile  study  of  any  utility  in  the  nation.  We  dropped 
from  a  five  block  rate  structure  to  three  blocks,  increased  our  residen- 
tial tail  rate,  implemented  a  summer-winter  tail  block  differential 
and  eliminated  any  promotional  rate;  all  of  which  had  the  effect  of 
significantly  flattening  our  rates. 

The  original  rate  hearings  were  conducted  with  the  most  extensive, 
knowledgeable  and  detailed  intervention  of  any  in  which  PNM  had  ever 
been  involved.   Intervenors  included  a  University-housed  environmental 
and  consumer  organization,  the  Legal  Aid  Society  representing  low  and 
fixed  income  clients,  and  individuals. 

In  late  October  197*+,  our  Commission,  only  days  before  its  statutory 
limit  for  action  elapsed,  issued  its  order  allowing  approximately  kk%   of 
the  amount  requested  and  determined  a  lh%   return  on  equity  was  required 
if  we  were  to  attract  the  necessary  capital.   However,  we  felt  that  the 
rate  level  they  approved  had  no  chance  of  producing  the  approved  return. 
We  then  faced  the  question  of  whether  to  accept  the  hk%   and  immediately 
file  another  rate  case  or  appeal  to  the  courts.   We  chose  to  file  our 
appeal  and  simultaneously  carry  on  negotiations  with  the  intervenors  and 
Commission  staff.   Then  in  November  197^,  we  were  allowed  by  the  Court 
and  the  Commission  to  put  our  originally  proposed  rates  into  effect. 
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My  tale  of  voe  thus  far  probably  sounds  familiar  to  each  of  you  from 
your  conversations  with  your  local  utility  representatives.   It  was  and 
is  still  being  duplicated  in  nearly  every  jurisdiction.   But  in  New 
Mexico,  a  sincere  mutual  respect  evolved  from  which  each  party  realized 
that  all  of  us  were  really  aiming  at  a  common  goal  which  I  will  attempt 
to  articulate.   That  common  goal  began  with  the  fact  that  New  Mexico 
ranks  U9th  in  per  capita  income  and  a  realization  that  an  adequate 
future  supply  of  energy  is  essential  if  we  are  to  improve  that  ranking. 
Yet  we  were  all  concerned  that  that  energy  be  provided  at  the  lowest 

liable  cost  while  preserving  the  Company's  financial  viability  in 
order  that  we  could  not  only  attract  the  capital  necessary  to  provide 
the  service  but  also  attract  the  capital  required  to  construct  the 
facilities  necessary  to  meet  and,  as  has  generally  been  our  practice, 
exceed  the  stringent  New  Mexico  environmental  control  regulations. 

This  mutual  respect  facilitated  an  admission  by  the  staff  and  intervenors 
that  a  197^  test  year  would  again  show  a  significant  revenue  deficiency, 
yet  none  of  us  desired  for  so  immediate  a  return  to  the  traditional  rate 
case  battlefield.  This  "acceptance"  of  a  common  goal  and  a  desire  for  a 
more  responsive  regulatory  system  led  to  a  revival  of  a  concept  which 
had  been  hinted  at,  but  not  openly  discussed,  during  the  final  stages  of 
the  1973-71*  rate  case,  i.e.,  the  Indexing  concept.   (It  is  our  under- 
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standing  that  the  Commission' s  attorney  had  advocated  such  an  approach 
to  the  Commission  in  its  deliberation  of  that  case  but  it  had  been 
rejected. ) 

Without  going  through  a  further  blow  by  blow  description  of  its  evolution, 
suffice  it  to  say  that  a  public  hearing  was  held  on  the  Indexing  concept 
in  March  1975,  at  which  time  it  was  supported  by  the  Commission  staff, 
the  intervenor  groups  and  PNM  as  well  as  having  had  received  the  editorial 
support  of  several  newspapers  in  the  state  including  the  two  largest. 
On  April  22,  1975 >  "the  New  Mexico  Public  Service  Commission  issued  its 
decision  and  order  on  the  Cost  of  Service  Index.   Since  then,  we  have 
calculated  and  made  three  quarterly  adjustments  and  thus  far  each  has 
been  less  than  the  previous ;   however,  we  do  not  expect  this  trend  to 
continue. 

Even  though  I  suspect  it  is  difficult  for  many  to  believe  that  an  inno- 
vative, workable  solution  to  such  a  complex  problem  might  be  conceived 
in  New  Mexico,  we  believe  it  is  working  well  and  should  be  allowed  to 
continue  to  see  if  it  provides  the  anticipated  benefits.   These  benefits 
impact  upon  the  common  goal  articulated  above  and  the  achievement  of 
that  goal  depends  almost  solely  on  the  attraction  of  capital.   PNM  is 
relatively  small  for  a  utility — a  gross  plant  investment  of  some  $^00 
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million  at  year  end  1975 — but  our  construction  budget  for  the  five  years 
1976-80  is  $8Ul  million.  We  anticipate  that  $580  million  of  that  will 
have  to  be  raised  externally.   This  focuses  directly  on  what  we  anticipate 
the  primary  benefit  of  Indexing  will  be — i.e.  savings  in  the  cost  of 
capital.  This  savings  is  therefore  the  principal  reason  for  Indexing' s 
conception  and  varied  proponents. 

In  1973,  PNM  was  rated  AA  for  the  first  time  by  both  major  rating 
agencies,   when  the  original  decision  in  the  1973-7^  rate  case  was 
announced,  we  were  fearful  that  we  would  Join  some  eighty  other  utilities 
which  had  had  their  senior  securities  recently  downrated.  We  are  con- 
vinced that  absent  this  innovative  decision  PNM  would  have  at  least  lost 
its  AA  credit  rating  with  the  resultant  increase  in  the  cost  of  debt 
capital  of  .9  of  1  %.      Considerable  expert  testimony  was  taken  which 
indicated  that  the  systematic  review  and  rapid  fine  tuning  type  adjust- 
ment would  provide  significant  additional  confidence  to  equity  investors 
so  they  would  indeed  be  willing  to  pay  a  premium  for  capital  supplied  to 
PNM  because  of  the  improved  security  of  the  regulatory  process.   The 
parties  concerned  therefore  took  the  plunge — if  you  can  do  such  a  thing 
in  dry  New  Mexico ;  the  NMPSC  set  a  rate  of  return  150  basis  points  or 
one  and  one-half  percentage  points  below  what  PNM  estimated  to  be  the 
cost  of  equity. 
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Indexing  allows  for  a  one-half  %   band  around  this  lowered  point;  this 
band  assures  management  incentive  is  retained.   This  incentive  is  real 
because  the  difference  to  our  share-holders  between  a  trailing  13. 5 % 
return  and  a  1^.5%   return  means  approximately  $8U0,000  per  year.  This 
amount  is  significant  when  one  considers  our  net  after  taxes  and  preferred 
dividends  was  $8.3  million  in  1975. 

If  I  might  digress  for  one  moment,  I  would  like  to  expand  on  my  de- 
signation in  the  previous  sentence  of  a  "trailing  13. 5%   return".   It  is 
important  to  understand  that  the  Indexing  adjustment  will  never  by  its 
operation  assure  or  guarantee  a  13 . 5/5  return  on  equity  because  it  is  not 
retroactive,  but  rather  it  is  an  adjustment  made  after  the  fact  which 
would  have  brought  the  return  to  that  level. 

Two  additional  safeguards  have  been  built  into  the  system  to  protect  the 
consumer  and  the  Commission.   The  first  is  that  no  adjustment  can  be 
made  until  after  a  verification  audit  by  an  independent  auditing  firm 
reporting  directly  to  the  Commission  is  completed.   The  Commission  has 
also  retained  its  absolute  authority  to  hold  hearings  on  and  cancel 
Indexing  at  any  time. 

Our  Commission  has  expressed  satisfaction  with  the  operation  of  the 
clause  because,  in  addition  to  strengthening  the  Company's  ability  to 
attract  capital  at  a  lower  cost,  it  has,  to  a  great  extent,  freed  members 
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of  the  Commission  and  its  staff  from  the  tyranny  of  rate  cases.  The 
effect  of  this  is,  and  I  think  the  members  of  this  Committee  will  find 
this  of  particular  interest  and  importance,  that  it  allows  the  Commission 
to  dedicate  its  limited  resources  to  areas  of  tremendous  importance  to 
the  consumer,  i.e.,  rate  design,  growth  projections,  generating  fuel 
mixture,  etc.   It  is  my  thought  that  a  Commission,  faced  with  the  limited 
resources  problem  which  is  the  bane  of  all  our  existences,  can  have  a 
more  profound  impact  in  its  protection  of  the  consuming  public  by  devoting 
its  energies  in  these  areas  than  it  can  by  sitting  through  the  techni- 
calities and  drudgeries  of  a  traditional  rate  case. 

We  do  not  propose  or  suggest  that  the  Indexing  concept  be  used  to  regu- 
late all  utilities.   But  independent  studies  indicate  that  the  system  is 
allowing  us  to  attract  capital  at  lower  rates  than  would  otherwise  be 
possible.   In  fact,  it  appears  that  because  of  these  savings,  the 
increase  in  our  rates  will  be  only  one-half  what  they  otherwise  would 
be,  if  this  innovation  approach  is  maintained  to  test  our  current  results. 

Therefore,  we  think  that  as  Indexing  is  fitted  to  our  particular  company, 
it  is  worthy  of  continued  implementation  and  experience.   And  it  is  for 
that  reason  that  we  oppose  Section  203  (b)(1)  of  H.R.  12U6l  specifically 
and  respectfully  suggest  this  case  study  is  indicative  of  the  maladies 
of  the  bill  as  a  whole.   The  electric  utility  industry  is  a  complex 
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industry  with  each  jurisdiction  and  each  company  within  each  jurisdiction 
facing  different  problems  and  trying  to  work  out  the  best  solution  to 
the  mutual  benefit  of  the  company,  its  shareholders,  its  customers  and 
its  commissioners.   It  is  true  that  each  stockholder  wants  to  earn  more, 
each  customer  wants  to  pay  less  and  each  utility  commissioner  wants  to 
be  loved  by  all.   There  are  no  talismanic  omniscient  answers,  but  we  in 
New  Mexico  think  we  are  well  on  our  way  to  solving  our  problems  to  the 
benefit  of  all  concerned  and  I  suggest  it  would  be  a  mistake  to  shortcut 
our  efforts. 
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My  name  is  Joel  R.  Jacobson,  and  I  am  President  of  the 
New  Jersey  Public  Utility  Commission. 

I  am  grateful  for  this  opportunity  to  testify  this  morning 
end  wish  to  commend  the  Chairman  and  the  Committee  for  seeking 
solutions  to  this  most  complex  problem  of  soaring  utility,  rates. 

The  initiative  you  are  demonstrating  by  holding  these 
hearings  is  a  clear  recognition  that  "Business  as  Usual"  tactics 
are  not  acceptable.   I  agree  enthusiastically. 

The  New  Jersey  Public  Utitily  Commission  offers  its  full 
support  as  you  challenge  this  status  quo  and  explore  new  concepts 
and  radical  approaches  in  the  quest  for  meaningful  solutions  to 
skyrocketing  utility  rates. 

Because  my  testimony  is  confined  to  the  sections  of,  the 
bill  dealing  with  fuel  adjustment  clauses,  I  cannot  react  to  the 
many  other  details  of  the  proposed  legislation. 

I  must 3  however,  offer  the  thought  that  regardless  of  how 
noble  your  motivation  may  be,  I  feel  the  strong  compulsion  to  re- 
sist "Big  Daddy"  in  Washington  telling  us  what  to  do. 

There  are  2  major  reasons  for  this  feeling: - 

1.  In  N ,w  Jersey,  we  are  already  --  and  have  been  for 
a  long  time  --  either  evaluating  or  implementing  all 
of  the  major  substantive  recommendations  contained  in 
H.R.  12^61. 
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2.  Far  too  often  in  the  past  the  Administration  and 
the  FPC  --if  they  are  the  "Big  Daddies"  have  urged 
upon  us  policies  which  are  wrong  and  harmful. 

The  ability  to  render  judgments ,  make  decisions  and  exer- 
cise options  is  a  condition  which  we  are  jealously  and  zealously 
reserving  for  ourselves. 

The  concept  of  automatic  rate  increases  troubles  me  deeply, 
I  can  recall  only  too  vividly  the  excesses  of  World  War  II 's 
"cost-plus"  billing  practices  of  America's  giant  corporations. 

As  a  regulator,  I  do  not  believe  the  New  Jersey  Public 
Utility  Commission  should  be  the  passive  transmitter  of  un- 
lined  costs. 

Nonethele 

other  fuels  escalated  indecently,  utilities  in  our  State  would  go 
under  if  they  were  not  permitted  to  recover  these  costs.' 

In  197^ *  one  major  New  Jersey  utility  reported  gross  re- 
venues of  $1.1  billion,  of  which  $^01  million  were  derived  from 
the  fuel  adjustment  clause.   It  is  plain  to  see  that  if  this 
36.^  of  gross  revenue  v;ere  to  suddenly  disappear  the  eliminating 
of  the  FAC  in  197^  would  have  precipitated  a  decrease  in  net  in- 
come of  $^13  million  for  this  utility  and  plunged  it  into  the  red. 

I  do  not  serve  the  public  interest  if  one  flips  the  switch 
on  the  wall  and  the  lights  don't  go  on. 
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And  soj  it  is  obvious  that  impact  of  the  FAC  is  monumental. 

Let  me  be  quite  specific:-  In  January  197^  the  average  500 
KWH  customer  of  this  Naw  Jersey  utility  paid  a  basic  rate  of 
$16.^9  and  a  FAC  charge  of  $3-52  for  a  total  bill  of  $20.01. 

Later  that  same  year,  the  New  Jersey  Public  Utility  Com- 
mission authorized  a  rate  increase  which  boosted  the  basic  rate 
for  the  same  500  KWH  customer  to  $17.26,  but  the  FAC  charge 
jumped  to  $9.36,  for  a  total  bill  of  $26.62. 

In  other  words,  I  voted  for  an  increase  amounting  to  ^.1%3 
but  the  FAC  jumped  l66#. 

In  natural  gas  rates,  I  voted  for  an  increase  amounting  to 
n.kfi.      The  RMA  factor  increased  264$. 

Proper  therapeutic  relief  will  be  achieved,  not  by  treating 
the  symptom  --  in  this  instance,  the  automatic  clauses,  but  rather 
the  cause  --  here  the  soaring  uncontrolled  costs  of  oil  and  other 
fuels. 

Let  me  analyze  for  you  further  the  impact  on  this  same  New 
Jersey  utility  if  the  recommended  85$  pass  thru  were  to  be  applied 
--an  action  by  the  way,  which  v.'as  seriously  considered  over  a  year 
ago  by  the  New  Jersey  Public  Utility  Commission. 

In  197^,  an  85$  pass  thru  of  FAC  charges  would  have  resulted 
in  a  decrease  of  $80  million  in  revenues  and  a  decrease  of  $33 
million  in  net  income. 
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This  utility  has  plans  to  construct  $3  billion  of  new 
generating  capacity  to  meet  peak  load  demands  of  1980  and  $5 
billion  by  1985. 

In  1975*  the  utility  earned  net  income  of  $175  million. 
If  you  need  $3  or  $5  billion  and  you  have  less  than  $2  million, 
where  do  you  get  the  money  for  your  construction  needs? 

Obviously,  one  goes  to  the  market.   This  utility's  charter 
prohibits  the  issuance  of  new  preferred  stock  unless  earnings 
cover  interest  charges  on  all  outstanding  debt  (including 
dividends  on  the  new  preferred  stock)  by  at  least  1.5  times. 

Further,  the  company's  mortgage  indenture  prohibit  the 
issuance  of  new  mortgage  bonds  unless  earnings  cover  annual  fixed 
charges  on  all  long  term  debt  by  at  least  2  times. 

If  the  85$  pass  thru  were  to  have  been  applied  to  this 
utility's  FAC  for  1975*  the  company  would  have  been  unable  to 
sell  any  bonds  for  9  of  the  12  months  in  the  year. 

Would  alternate  means  of  financing  been  available? 

It  is  highly  doubtful  that  any  common  or  preferred  stock 
issues,  coupled  with  an  inordinately  large  amount  of  short  term 
debt  could  have  replaced  the  long  term  debt  financing  currently 
underway. 

As  a  consequence,  credit  ratings  would  be  sure  to  plunge 
and  New  Jersey  consumers  would  be  forced  with  far  larger  costs 
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to  restore  the  utilities  health. 

Having  reached  the  conclusion  that  this  recommendation 
might  cause  more  problems  than  it  solves,  I  offer  for  con- 
sideration the  following  program: - 

1.  Strict  auditing  by  regulatory  agencies  of  all 
charges  filed  under  FAC  to  guarantee  the  pass  through 

only  if  legitimage  cost  directly  attributably  only  to  the 
purchase  of  fuel. 

2.  Rigid  mandates  compelling  utilities  to  make  diligent 
search  for  the  cheapest  possible  fuel. 

3.  Congressional  controls  over  pricing  and  profit- 
maximizing  policies  of  major  oil  and  gas  producers. 
^4.  Conversion  of  concept  of  the  Rural  Electrification 
Administration  for  low-cost  capital  financing  to  major 
centers  of  Nations,  possibly  under  an  Urban  Electrification 
Administration. 


69-859  O  -  76  -  39 
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Statement  of  Gerald  R.  Browne, 
Vice  President 
New  England  Power  Company 

I  am  Vice  President  and  Director  of  Rates  for  New 
England  Power  Company.   I  appreciate  this  opportunity  to 
comment  on  the  automatic  adjustment  clause  provisions  of 
H.R.  12461  on  behalf  of  New  England  Power  Company  and  its 
affiliates  The  Narragansett  Electric  Company,  Massachusetts 
Electric  Company  and  Granite  State  Electric  Company.   I  am 
also  speaking  on  behalf  of  the  Edison  Electric  Institute. 

Introduction 

The  basic  facts  and  history  concerning  the  fuel  adjust- 
ment clause,  which  is  by  far  the  most  common  type  of  auto- 
matic adjustment  clause,  are  contained  in  the  October  1975 
report  of  the  Subcommittee  on  Oversight  and  Investigations 
and  I  will  summarize  those  facts  only  very  briefly  here. 

Fuel  adjustment  clauses  reflect  increases  or  decreases 
in  a  cost  that  is  both  very  large  for  electric  utilities 
(amounting  to  greater  than  one  half  of  New  England  Power  Com- 
pany's total  expenses)  and  subject  to  extreme  fluctuation. 
They  originated  in  World  War  I  when  coal  costs  were  rising 
sharply  and,  according  to  a  recent  survey  prepared  by  National 
Economic  Research  Associates,  have  been  adopted  in  42  juris- 
dictions and  by  the  Federal  Power  Coramissior.  1/ 


1/   The  survey  is  printed  at  pages  45  through  82  of  the  report 
of  the  Subcommittee  on  Oversights  and  Investigations. 
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The  fuel  adjustment  clause  has  come  under  fire  in  every 
period  of  escalating  fuel  costs  but  has  survived  because, 
in  the  words  of  Alfred  Kahn,  Chairman  of  the  New  York  Public 
Service  Commission,  it  is  a  "necessary  evil,  better  than  any 
alternative  we  can  think  of".  1/  Mr.  Ralph  H.  Wickberg, 
President  of  the  National  Association  of  Regulatory  Commis- 
sioners, testified  before  the  Subcommittee  on  Oversight 
and  Investigations  that  fuel  costs  increased  80  percent 
between  January  and  December  of  1974  and  that  without  fuel 
adjustment  clauses  to  facilitate  the  rapid  recovery  of  fuel 
costs,  "it  is  unlikely -that  the  electric  utility  industry 
would  have  remained  financially  viable  in  1974."  2/ 

In  response  to  consumer  protest,  the  state  regulatory 
bodies  and  the  Federal  Power  Commission  have  recently  taken 
various  actions  to  protect  the  consumer  against  excessive 
fuel  clause  charges ,  including  audits ,  hearings ,  and  uniform 
design  requirements. 

In  the  following  comments  on  the  automatic  adjustment 
clause  features  of  H.R.  12461,  I  attempt  to  point  out  some 
difficulties  and  questions  concerning  (1)  the  prohibition 
against  inclusion  of  costs  of  affiliates,  parents,  or  sub- 
sidiaries, (2)  the  provision  for  a  partial  pass-through 
of  costs,  and.  (3)  the  requirement  for  hearings  and  audits. 


1/   Letter  to  Honorable  John  D.  Dingell  and  Honorable  Frank 
E.  Moss  dated  January  2,  1975. 

2/    See  that  Subcommittee's  report  at  page  5. 
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These  provisions  as  written  would  cause  serious  inequities 
and  would  unduly  restrict  and  burden  the  regulatory  agencies . 
I  believe  that  the  discretion  to  regulate  automatic  adjust- 
ment clauses  should  remain  entirely  with  those  agencies. 

I 

Section  203(b) (2)A  provides  that  a  "State  regulatory 
authority  may  not  approve  any  automatic  adjustment  clause 
which  includes  as  actual  covered  expenses  the.  expenses  of 
goods  or  services  purchased  by  an  electric  utility  from  any 
person  who  controls,  is  controlled  by,  or  is  under  common 
control  with,  such  utility."  Section  305(b)(3)  would  make 
the  same  restriction  apply  to  the  Federal  Power  Commission's 
approval  of  automatic  adjustment  clauses  in  wholesale  rate 
schedules . 

Since  "goods  and  services"  would  appear  to  include 
electricity,  these  provisions  would  prevent  fuel  adjustment 
or  purchased  power  clauses  from  reflecting  costs  of  electricity 
purchased  in  pooling  arrangements  and  corporate  structures 
that  were  set  up  to  reduce  costs  to  the  consumer.   I  think 
it  would  be  very  unwise  to  eliminate  automatic  fuel  cost 
recovery  for  certain  utilities  based  entirely  on  the  formal 
structures  in  which  those  utilities  operate,  particularly 
since  there  is  comprehensive  regulation  over  both  the  cor- 
porate forms  and  the  rates  under  which  the  power  is  purchased. 
I  also  think  it  would-be  very  inadvisable  to  exclude  costs  of 
fuel  subsidiaries  from  the  operation  of  fuel  clauses  since 
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that  would  certainly  discourage  the  use  of  such  subsidiaries 
although  they  are  in  the  public  interest  of  an  assured  fuel 
supply  at  the  lowest  obtainable  cost. 

The  Bill  would  have  a  devastating  effect  on  power  pools 
that  have  developed  over  the  years  in  order  to  improve 
reliability  and  minimize  costs  through  such  measures  as 
joint  planning  of  generation,  sharing  of  reserves,  and 
economic  dispatch  of  generating  units.   These  pools  involve 
various  types  of  "economy"  sales  of  electricity  that  would 
appear  to  be  excluded  from  the  operation  of  automatic 
adjustment  clauses  under  the  Bill.   This  would  certainly 
be  true  where  the  pool  members  include  subsidiaries  of  holding 
companies  established  under  the  Public  Utility  Holding  Company 
Act  of  1935.  1/   Each  of  the  holding  companies  now  in  existence 
was  authorized  by  the  Securities  and  Exchange  Commission  pur- 
suant to  section  2(a) (29) (A)  of  that  Act  as  constituting  an 
"integrated  public  utility  system",  consisting  of  facilities 
which,  "whether  owned  by  one  or  more  companies,  are  physically 
interconnected  or  capable  of  physical  interconnection  and 
which  under  normal  conditions  may  be  economically  operated  as 
a  single  interconnected  and  coordinated  system...."   Disallow- 
ance of  fuel  clause  recovery  for  transactions  among  companies 
that  are  affiliated  for  cost  and  reliability  reasons  would 
seem  to  be  at  odds  with  the  Public  Utility  Holding  Company 


1/   Would  members  of  a  power  pool  be  considered  as  under 
"common  control"  even  though  they  are  not  affiliates? 
If  so,  the  result  would  be  a  penalty  attached  to  the 
formation  or  expansion  of  any  power  pool. 
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Act  and  also  unnecessary  since  the  rates  and  terms  of  pool 
transactions  are  on  file  with  the  Federal  Power  Commission 
and  subject  to  its  scrutiny. 

The  Bill  as  written  would  penalize  a  corporate  structure 
where  one  affiliate  is  responsible  for  generation  and  trans- 
mission and  sells  power  at  wholesale  rates  subject  to  the 
jurisdiction  of  the  Federal  Power  Commission  to  its  sister 
companies  which  distribute  the  power  at  retail  rates  subject 
to  the  jurisdiction  of  state  agencies.   This  is  the  type  of 
corporate  structure  used  in  the  New  England  Electric  System 
("NEES") ,  where  New  England  Power  Company  is  the  generation 
and  transmission  affiliate  and  sells  at  wholesale  to  retail 
distribution  affiliates.   The  Bill  would  also  penalize 
generating  subsidiaries  established  to  permit  generation  to 
be  constructed  for  various  reasons,  such  as  because  the  parent 
utility  lacked  the  financial  resources  to  build  the  generation 
itself. 

One  type  of  generating  subsidiary  is  the  nuclear  power 
corporation  established  by  a  number  of  companies  to  spread  the 
financial  risks  and  costs  of  the  venture.   Several  nuclear 
power  corporations  have  been  established  in  New  England  with 
the  ownership  of  the  common  stock  in  the  hands  of  sponsor 
electric  companies.  1/   Also,  many  of  the  new  atomic  plants 


1/  Yankee  Atomic  Electric  Company,  Vermont  Yankee  Nuclear 
Power  Corporation,  Connecticut  Yankee  Atomic  Power  Com- 
pany, Maine  Yankee  Atomic  Power  Company,  and  Northeast 
Nuclear  Energy  Company. 
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around  the  country  are  proposed  on  a  joint  ownership  basis. 
These  nuclear  companies  benefit  the  consumer  through  their 
low  fuel  costs.   The  Bill  would  have  the  effect  of  preventing 
those  costs  from  being  passed  automatically  to  the  consumer. 

In  all  of  the  cases  I  have  described  above,  transactions 
are  subject  to  rate  regulation  and  the  corporate  arrangements 
themselves  are  subject  to  regulatory  scrutiny.   While  the 
effect  of  the  Bill  is  difficult  to  measure,  it  would  certainly 
penalize  arrangements  that  have  been  adopted  to  reduce  costs 
to  the  consumer  based  on  corporate  structure  without  any 
apparent  relationship  to  the  danger  of  excessive  fuel  costs. 
I  wonder  if  the  Bill  really  contemplates  the  inapplicability 
of  the  fuel  clause  in  the  situations  I  have  described  since 
it  is  difficult  to  see  how  the  public  interest  would  be 
served. 

The  "goods  and  services"  that  the  Bill  has  in  mind  would 
certainly  include  the  cost  of  fuel  purchased  from  a  fuel 
subsidiary.   The  report  of  the  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce  issued  in  October  of  last  year,  although  it 
proposed  abolition  of  fuel  clauses,  said  that  the  "advantages 
of  a  utility's  ownership  of  a  percentage,  but  not  all,  of  its 
coal  supply  are  such  as  to  render  it  inadvisable  for  a  commis- 
sion to  eliminate  captive  coal  purchases  from  a  fuel  adjust- 
ment clause"  (p.  22).   The  report  listed  those  advantages  as 
including  the  assurance  of  coal  delivery,  the  ability  to  fill 
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temporary  defaults  and  shortfalls  by  suppliers,  savings  in 
transportation  costs,  assurance  of  coal  for  a  longer  term, 
and  lower  and  more  stable  coal  prices.   The  report  also  noted 
that  the  utility's  mining  experience  is  "useful  in  dealing  with 
non-affiliates"  where  questions  arise  as  to  price  escalation  or 
the  possibility  of  performance  when  "force  majeure"  clauses 
are  invoked  by  the  supplier  (p.  21). 

It  would  not  seem  to  be  a  particularly  difficult  regula- 
tory problem  to  insure  that  a  fuel  subsidiary  does  not  make 
excessive  cost  increases  to  its  parent  and  indeed  no  measure 
would  seem  necessary  if  the  subsidiary's  prices  are  already 
subject  to  regulation.   Various  regulatory  agencies  have  taken 
a  hard  look  at  fuel  subsidiaries  to  insure  that  they  do  not 
charge  excessive  fuel  costs  to  their  parents.   The  Bill,  how- 
ever, could  make  fuel  subsidiaries  a  thing  of  the  past. 

II 

Section  203(b)(2)(A),  says  automatic  adjustment  clauses 
approved  by  a  state  regulatory  agency  may  provide  that 
"rates  may  be  increased  by  not  more  than  85  percent  of  the 
amount  by  which  (i)  the  amount  of  actual  covered  expenses 
exceeds  (ii)  105  percent  of  the  amount  of  base  period  covered 
expenses."   Section  305(b)(3)  contains  the  same  provision  for 
fuel  clauses  approved  by  the  Federal  Power  Commission. 

The  concept  of  a  partial  pass-through  of  fuel  costs  has 
been  raised  over  the  years  as  a  solution  to  the  argument  that 
fuel  clauses  lessen  the  incentive  for  utilities  to  bargain 
hard  with  their  fuel  suppliers.   I  do  not  intend  to  rehash 
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objections.   There  are  many  situations  where  ir.cer.tive  is 
immaterial.   I  do  not  see,  for  ena::.-         greater  incentive 
can  help  where  an  increase  in  fuel  costs  Lfi  directly  attribu- 
table to  governmental  action;  take  for  instance  (1)  an  in- 
crease in  rail  transportation  rates  ore--       the  Interstate 
Commerce  Commission,  (2)  an  increase  in  oil  prices  as  a 
result  of  Federal  Energy  Adrcir.isc  ration  action,  as  with  re 
to  the  pending  rulemaking  on  allocating  er.title~er.ts  for  c 
oil,  or  (3)  the  now-expired  51  pel  barrel  surcharge  or.  inrrrcec 
residence  oil.   The  utility  has  absolutely  nc  ccr.r: 
such  increases  no  matter  how  hard  it  bargains        eld 
be  allowed  to  recoup  them  in  full  under  fuel  clauses. 

The  inclusion  of  partial  pass-through  provisions  in  both 
wholesale  and  retail  fuel  clauses  would  penalize  generating 
companies  of  the  various  types  I  have  already  described.   For 
every  dollar  of  increased  fuel  cost  to  the  generating  c 
only  part  of  that  dollar  wen       assed  on  to  the  purchas 
parents  or  affiliates,  which  would  in  turn  pass  through. to 
the  retail  customer  only  part  of  the  fuel  cl.r.. 
the  generating  company.  IV   Like  the  common  control  provision 
of  the  Bill,  the  partial  pass- through  provision 
for  an  economic  penalty  based  entire 
porate  structure. 


1/   This,  of  course,  is  apart  : 

Bill  against  any  pass- through 
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The  partial  pass-through  feature  of  the  Bill  might 
penalize  yet  another  arrangement  which  benefits  the  consumer. 
Are  unit  purchase  agreements,  which  generally  provide  that 
the  buyer  purchases  a  share  of  the  net  output  of  a  generating 
unit  and  pays  that  same  share  of  the  actual  costs  of  that 
unit,  to  be  considered  as  "automatic  adjustment  clauses"? 
If  they  are,  and  it  would  seem  so  under  the  definition  of 'auto- 
matic adjustment  clauses"  in  the  Bill,  then  would  the  seller  be 
able  to  recover  none,  all,  or  part  of  its  total  costs?  1/ 
Cost  of  service  contracts,  which  are  also  used  for  the  nuclear 
corporations  in  New  England,  are  intended  to  provide  an  ob- 
jective determination  of  costs  and  to  put  the  buyer  in  essen- 
tially the  same  position  as  if  he  directly  owned  a  portion  of 
the  seller's  unit.   All  such  contracts  must  be  filed  with  the 
Federal  Power  Commission  and  are  subject  to  investigation  under 
the  Federal  Power  Act.   I  would  hope  that  the  Congress  would 
not  do  anything  to  penalize  the  use  of  unit  purchase  agreements, 
which  enable  a  utility  to  build  a  larger  generating  unit  than 
would  be  needed  to  serve  its  own  load  by  selling  temporary 
excess  capacity,  or  the  nuclear  generating  company,  which  per- 
mits a  number  of  utilities  to  share  the  risks  and  costs  of 
nuclear  generation,  all  for  the  consumer's  ultimate  benefit. 


1/    an  "automatic  adjustment  clause"  is  defined  as  "a  pro- 
vision of  a  rate  schedule  which  permits  an  electric  utility'; 
rates  to  increase,  in  order  to  reflect  a  change  in  the  actual 
amount  of  one  or  more  types  of  operating  expenses,  without 
affording  an  opportunity  for  prior  evidentiary  hearing  with 
respect  to  such  increase".   However,  there  are  no  "base 
period  covered  expenses"  for  a  unit  purchase  agreement  since 
such  an  agreement  passes  through  all  expenses  rather  than 
changes  from  costs  in  a  test  period. 
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The  pass-through  provision  raises  other  questions  of 
interpretation  in  addition  to  those  I  have  already  suggested. 
The  provision,  for  example,  refers  to  partial  recovery  of 
amounts  over  "base  period  covered  expenses",  i.e.  the  "amount 
established  for  purposes  of  setting  rates...."  Since  these 
would  be  annual  test  year  expenses,  does  the  provision  mean 
that  there  would  be  no  fuel  clause  recovery  until  the  cumu- 
lative increase  in  fuel  expense  mounted  to  more  than  105  per- 
cent of  the  "base  period  covered  expenses"?  While  this  is 
obviously  not  what  was  intended,  this  example  and  the  other 
problems  I  have  raised  illustrate  the  inequities  and  ambiguities 
resulting  from  an  attempt  to  put  into  simple  statutory  language 
a  provision  that  a  regulatory  body  would  treat  in  a  more 
detailed  regulation.  1/   I  would  expect  that  the  fuel  clause 
proyisions  of  this  Bill  would,  if  enacted,  create  significant 
problems  of  interpretation  for  the  regulatory  agencies. 

In  my  opinion,  there  should  be  no  limit  on  the  amount  of 
recovery  to  be  allowed  through  automatic  adjustment  clauses. 
I  believe  that  full-recovery  fuel  clauses  can  be  properly 
controlled  by  regulatory  agencies  which  are  subject  to  the 
same  consumer  pressures  as  the  Congress  and  have,  in  fact, 
taken  action  in  response  to  those  pressures.   The  partial 


1/   The  definition  of  "automatic  adjustment  clause"  above 
seems  to  include  only  those  which  pass  on  increases  in 
cost,  all  the  ones  I  am  familiar  with  also  reflect  cost 
decreases . 
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pass-through  idea,  with  its  potential  undesirable  implications 
for  various  kinds  of  power  supply  arrangements,  is  more  appro- 
priately the  subject  of  consideration  by  regulatory  bodies 
than  by  the  Congress. 

Ill 

Section  203(b)(4)  states  that  automatic  adjustment  clauses 
in  rates  on  file  with  state  commissions  "shall  be  reviewed  by 
such  regulatory  authority  in  an  evidentiary  hearing  not  less 
often  than  annually."  Section  305(f)(4)  sets  out  the  same 
requirements  for  the  Federal  Power  Commission  and,  in  addition, 
requires  audits  of  fuel  acquisition  practices  and  reports  by 
utilities  on  such  practices.   The  Bill  also  authorizes  the 
Federal  Power  Commission  to  direct  the  utility  to  cease  any 
fuel  acquisition  practice  that  is  "unreasonably  discriminatory 
or  anticompetitive  in  nature",  which  "does  not  lead  to  the 
use  of  fuel  at  the  lowest  possible  cost",  or  which  "inhibits 
or  precludes  the  use  or  acquisition  of  the  least  expensive 
fuel  by  such  utility." 

Regulatory  surveillance  of  fuel  clauses  is,  I  believe, 
in  the  best  interests  of  the  electric  utility  industry  since 
it  should  tend  to  make  the  fuel  clause  more  acceptable  to  the 
public.   I  do  think,  however,  that  the  regulatory  agencies 
should  be  entitled  to  a  measure  of  flexibility  and  not  re- 
quired to  conduct  annual  evidentiary  hearings  on  every  fuel 
clause  on  file,  when  such  hearings  may  well  be  an  empty  show 
that  only  interferes  with  the  regulatory  process,  or  to  accumu- 
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late  mountains  of  paperwork  at  a  cost  that  must  ultimately  be 
paid  by  the  ratepayer.   The  Federal  Power  Commission  already 
requires  submission  of  fuel  data,  is  conducting  fuel  clause 
audits,  and  is  investigating  allegations  concerning  fuel 
practices.   Moreover,  the  NERA  survey  I  referred  to  earlier 
indicates  that  in  33  of  the  42  jurisdictions  which  permit 
the  use  of  a  fuel  clause  adjustments  under  the  fuel  clause  are 
subject  to  Commission  review,  and  hearings  on  changes  in  the 
fuel  adjustment  are  required  in  15  states.  1/ 

Conclusion 
For  the  reasons  discussed  above,  I  do  not  believe  it 
would  be  advisable  to  enact  legislation  providing  for  either 
a  restriction  on  the  application  of  fuel  clauses  to  transactions 
between  affiliated  companies  or  a  partial  pass-through  of  fuel 
costs.   These  and  other  alternatives  have  been  considered  by 
regulatory  agencies  with  the  benefit  of  long  experience  with 
the  fuel  adjustment  and  the  particular  utilities  which  they 
regulate.   Developing  methods  to  insure  that  the  consumer  is 
not  charged  too  much  for  fuel  is  a  matter  which  should  be 
left  to  those  agencies. 


1/   See  report  of  the  Subcommittee  on  Oversight  and  Inves 
tigations  at  page  68. 
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STATEMENT  OF  MR.  GORDON  W.  HOYT, 

UTILITIES  DIRECTOR 

CITY  OF  ANAHEIM,  CALIFORNIA 

Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  Gordon  Hoyt, 
and  I  am  Utilities  Director  of  the  City  of  Anaheim,  California.  Anaheim's 
municipal  electric  system,  of  which  I  am  in  charge,  is  one  of  the  2,000  municipally- 
owned  electric  utility  systems  in  the  nation.  We  purchase  all  our  electricity  in  bulk 
from  Southern  California  Edison  Company  at  the  220,000  volt  transmission  level. 
We  then  distribute  this  power  to  our  residential,  commercial  and  industrial 
customers.  We  serve  a  population  of  nearly  200,000,  through  71,000  meters.  One  of 
our  larger  customers  is  Disneyland.  The  peak  demand  of  our  system  last  summer 
was  325,600  Kw,  equal  to  the  amount  of  electricity  required  to  illuminate 
simultaneously  more  than  three  and  a  quarter  million  100  watt  light  bulbs.  In  1975 
we  distributed  over  one  and  a  half  billion  kilowatthours  to  our  customers,  for  which 
we  paid  Edison  $35,287,886.  Of  that,  more  than  a  third,  $12,901,504,  was  paid 
under  Edison's  fuel  adjustment  clause. 

Nearly  one  year  ago,  in  May,  1975,  I  was  privileged  to  have  the 
opportunity  to  testify  on  the  subject  of  Southern  California  Edison  Company's  fuel 
adjustment  clause  before  the  House  of  Representatives  Subcommittee  on  Oversight 
and  Investigations  of  the  Committee  on  Interstate  and  Foreign  Commerce.  In  Lhat 
testimony,  1/  I  urged  that  the  Federal  Power  Commission  should  perform  in-depth 


1/  That  testimony  appears  beginning  at  page  643  of  the  printed  Hearings  before  the 
"Subcommittee  on  Oversight  and  Investigations  of  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  Ninety-Fourth  Congress,  First 
Session,  on  Utility  Fuel  Adjustment  Clauses,  May  1,  2  and  5,  1975.   Serial  No.  94-19. 
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audits  of  utility  fuel  costs  being  collected  through  fuel  adjustment  clauses,  and 
should  issue  regulations  to  enable  wholesale  customers,  through  certified  public 
accountants,  to  conduct  independent  audits  of  fuel  procurement  practices,  fuel 
costs,  and  other  matters  related  to  the  fuel  adjustment  clause.  I  also  recommended 
that  fuel  supply  contracts  prohibiting  the  economic  use  of  alternate  fuels  should  be 
declared  inconsistent  with  the  public  interest  standards  of  the  Federal  Power  Act 
and  costs  of  fuel  purchased  under  such  contracts  should  not  be  permitted  to  be 
reflected  in  any  fuel  clause. 

During  the  past  year,  Anaheim  has  been  involved  before  the  FPC  in 
proceedings  directly  challenging  some  of  the  specific  practices  of  Southern 
California  Edison  Company  in  the  administration  of  its  fuel  adjustment  clause,  such 
as  inclusion  of  certain  short-term  interest  expenses  in  the  fuel  clause  as  a  fuel 
expense,  and  charging  through  its  fuel  clause  the  expenses  of  non-productive 
world-wide  fuel  exploration  ventures  undertaken  by  a  wholly-owned  subsidiary. 

I  note  that  H.R.  12461  incorporates  in  Section  305  many  of  the  reforms 
the  City  of  Anaheim  has  urged  to  the  Congress  and  to  the  FPC. 

It  must  be  kept  in  mind  that  the  historical  intent,  and  indeed  the  only 
legitimate  intent,  of  the  fuel  adjustment  clause  is  to  protect  utilities  in  the  event 
of  unusually  sharp  swings  in  fuel  expense  between  rate  cases.  Despite  a  popular 
belief  generated  in  large  part  by  the  utilities,  the  fuel  clause  was  never  intended  as 
a  guarantee  to  utilities  of  immediate  100  percent  recovery  of  all  fuel-related  costs. 
Fuel  represents  a  large  portion  of  a  utility's  operating  expense  budget,  and  as 
experience  in  recent  years  has  demonstrated,  it  can  be  subject  to  very  sharp  and 
sudden  price  fluctuations,  in  contrast  to  other  operating  and  maintenance  expenses, 
which  also  fluctuate,  but  not  as  dramatically.  The  lesser  fluctuations  of  other 
expenses,  both  up  and  down,  are  considered  in  the  development  of  basic  rates  in 
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periodic  rate  cases  before  regulatory  agencies.  In  fact,  until  recently  many 
utilities,  including  Anaheim's  supplier,  considered  fuel  in  the  same  category  as 
other  expenses  and  did  not  elect  to  include  a  fuel  adjustment  clause  in  their 
wholesale  rate  schedules. 

When  fuel  adjustment  clauses  are  used,  as  utilities  are  repeatedly  urging 
today,  for  the  purpose  of  guaranteeing  immediate  100  percent  recovery  of  all  fuel- 
related  expense,  the  utility  becomes  no  more  than  a  conduit  for  the  flowthrough  of 
fuel  suppliers'  charges  to  the  consumers,  with  no  incentive  to  bargain  with  the  fuel 
supplier  for  lower  prices.  The  consumer  is  certainly  not  in  a  position  to  bargain 
directly  with  the  oil  companies,  so  the  result  is  that  oil  companies  and  coal 
suppliers  can  pretty  much  exact  the  price  they  want.  The  proposed  legislation 
gives  back  to  utilities  the  incentive  to  bargain  for  better  fuel  prices,  while 
preserving  the  protection  originally  intended  by  fuel  adjustment  clauses. 

The  need  for  the  provision  requiring  periodic  review  of  fuel  clauses 
proposed  in  H.R.  12461  has  been  demonstrated  all  too  clearly  to  Anaheim.  Shortly 
after  the  conclusion  of  the  hearings  held  last  May  by  the  Subcommittee  on 
Oversight  and  Investigations,  and  probably  as  the  result  of  pressures  from  Congress 
as  well  as  from  wholesale  customers  including  Anaheim,  the  FPC  undertook  special 
audits  of  the  fuel  accounts  and  fuel  adjustment  clauses  of  14  utilities,  including 
Southern  California  Edison  Company.  The  findings  of  the  FPC  Staff  auditors 
resulted  in  a  Staff  motion  to  reopen  proceedings  in  Edison's  pending  rate  increase 
case  2/  for  hearings  on  the  results  of  the  Staff  audit.  The  audit  disclosed  that 
Edison  has  been  improperly  putting  in  its  fuel  accounts  several  types  of  expenses 
which  are  not  includible  in  those  accounts,  according  to  the  Uniform  System  of 


2/    FPC  Docket  No.  E-8570. 
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Accounts  for  Public  Utilities  and  Licensees,  including,  among  others,  the  cost  of 
short-term  financing  for  which  it  used  its  fuel  as  collateral,  and  the  world-wide 
fuel  exploration  costs  (for  unsuccessful  as  well  as  successful  projects)  of  a  wholly- 
owned  subsidiary.  But  for  this  special  audit,  this  padding  of  the  fuel  accounts  with 
improper  items  to  increase  collections  under  the  fuel  adjustment  clause  might 
never  have  been  uncovered,  with  resultant  enormous  amounts  of  fuel  clause 
overcharges  over  the  years.  Fortunately,  this  audit  was  conducted  during  the 
pendency  of  the  rate  proceeding  in  which  the  fuel  clause  was  first  introduced  by 
Edison  and  all  amounts  were  being  collected  subject  to  refund  The  proceeding  has 
not  yet  been  concluded,  but  Anaheim  is  hopeful  of  receiving  appropriate  refunds  in 
the  near  future.  Customers  of  other  utilities  may  not  be  so  fortunate,  however. 
For  this  reason  I  would  urge  the  Subcommittee  to  add  to  Section  305  a  requirement 
for  a  periodic  audit  of  the  fuel  accounts  of  all  utilities  which  include  fuel 
adjustment  clauses  in  their  wholesale  rates.  The  wholesale  customers  should  be 
permitted  to  participate  in  these  audits  if  they  desire,  under  appropriate  FPC 
regulations. 

The  nature  of  the  subsidiary  fuel  exploration  expenses  which  Edison  was 
found  to  have  flowed  through  its  fuel  clause  underscores  the  importance  of  the 
provision  in  Section  305  prohibiting  automatic  flow-through  of  expenses  of 
affiliated  companies.  Expenses  of  more  than  20  exploration  ventures,  some  in 
places  as  remote  from  Southern  California  as  Italy,  Peru  and  Bolivia,  were  included 
in  Edison's  fuel  clause  charges,  although  the  subsidiary  has  never  provided  any 
actual  fuel  for  Edison's  use  and  a  number  of  the  projects  had  already  been 
determined  to  be  unsuccessful.  The  proposed  bill  would  protect  against  such  abuses 
by  allowing  inclusion  of  expenses  of  goods  and  services  purchased  from  an 
associated  company  only  after  an  evidentiary  hearing. 
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The  provision  in  H.R.  12461  for  regulation  of  fuel  acquisition  practices  is 
particularly  important.  Southern  California  Edison  Company  apparently  views  this 
subject  as  very  sensitive  and  confidential,  in  spite  of  the  fact  that  it  has  an  impact 
on  close  to  half  of  its  total  expenses  and  cost  Anaheim  alone  over  $12  million  in 
1975  in  direct  cost  flow-through.  When  its  contracts  with  fuel  oil  suppliers  were 
made  public  by  the  California  Public  Utilities  Commission,  Edison's  witness 
testified  in  hearings  before  that  Commission  3/  that  the  detrimental  effect  of  this 
disclosure  was  to  cause  Edison  to  receive  thirty  to  forty  unsolicited  offers  of  fuel 
oil  in  the  90-day  period  following  public  disclosure.  These  offers  were  tendered  by 
sellers  characterized  by  Edison  as  "unqualified  sources",  and  an  "unqualified  source" 
was  defined  by  the  witness  as  "An  entity  from  which  Edison  has  not  purchased  fuel 
oil  in  the  past  and  therefore  does  not  have  knowledge  of  its  business  capability  in 
the  area  of  fuel  oil  supply."  Based  on  this  I  can  only  conclude  that  there  is 
evidently  a  "club"  atmosphere  between  fuel  suppliers  and  utilities  which  can  only 
work  to  the  detriment  of  the  customer  paying  for  the  fuel  through  a  fuel  clause. 
Disclosure  and  some  form  of  regulation  of  these  practices  is  essential  if  charges 
under  fuel  clauses  are  ever  to  be  brought  under  control. 

The  special  audit  of  Southern  California  Edison  Company  ordered  by  the 
FPC  shortly  after  the  conclusion  of  the  hearings  by  the  Subcommittee  on  Oversight 
and  Investigations  last  spring  focused  on  fuel  procurement  practices  as  well  as 
accounting,  but  in  the  report  on  that  audit  made  public  by  the  Commission  and 
made  the  subject  of  hearings,  no  mention  of  the  Staff's  findings  as  to  fuel 
procurement  practices  was  made.  Anaheim's  attorneys  obtained  from  the  FPC 
Staff  a  copy  of  the  questionnaire  sent  to  Edison  as  a  part  of  that  audit.  It 
contained  four  pages  of  questions  on  Edison's  fuel  procurement  practices.     While 


3/    CPUC    Case  No.  9886,  Rebuttal  Testimony  of  Thomas  R.  Sparks,  October,  1975. 
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the  Staff  was  directed  in  the  hearing  to  make  its  audit  workpapers  available  to 
Anaheim,  and  did  so  with  respect  to  its  audit  of  the  accounts,  none  of  the 
information  on  fuel  procurement  practices  was  made  available  to  Anaheim  and  the 
other  wholesale  customers.  During  cross-examination  in  that  case  the  Staff  auditor 
testified  that  the  questions  on  fuel  procurement  were  supposed  to  be  kept  separate 
from  the  remainder  of  the  audit.  He  stated  that  "This  was  a  separate  survey  that 
the  Commission  was  making  regarding  fuel  procurement  procedures  for  the  industry 
as  a  whole."  He  said  that  he  completed  the  fuel  procurement  portion  of  the 
investigation  and  forwarded  his  report  to  the  Washington  office.  He  also  indicated 
that  similar  fuel  procurement  investigations  had  been  conducted  on  the  other 
thirteen  companies  subjected  to  special  fuel  audit  by  the  FPC. 

I  have  great  difficulty  understanding  why  the  FPC  has  failed  to  release 
to  the  public  the  results  of  this  special  industry  study  of  fuel  procurement 
practices.  It  seems  to  me  that  the  public  is  entitled  to  have  this  information  and  to 
be  assured  that  the  regulatory  agency  charged  with  protecting  the  consumers  is 
taking  all  possible  steps  to  assure  that  fuel  costs  flowed  through  to  the  consumers 
are  prudently  incurred.  The  requirement  in  H.R.  12461  for  public  disclosure  is 
fundamental  to  the  protection  of  the  public. 

Because  of  the  importance  of  on-going  monitoring  of  fuel  procurement 
by  electric  utilities,  I  believe  that  the  FPC  should  expedite  approval  of  its  proposed 
revisions  of  the  regulations  applicable  to  fuel  adjustment  clauses.  The  amended 
regulations  to  which  I  refer  were  proposed  in  Docket  No.  RM  75-29  on  June  17, 
1975.  Generally,  these  regulations  would  require  much  broader  disclosure  of  the 
fuel  procurement  practices  of  electric  utilities  and  would  permit  the  FPC  Staff  and 
the  wholesale  customers  to  make  meaningful  inquiries  into  this  serious  matter.  The 
proposed  rulemaking  contemplated   that   these  disclosure  requirements   would  be 
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effective  prior  to  January  1,  1976  and  my  reading  of  the  Commission's  notice  in  the 
matter  suggests  to  me  that  the  FPC  was  commendably  concerned  about  the 
absence  of  publicly  available  data  on  these  important  matters.  Yet,  the  Commis- 
sion has  failed  to  expedite  its  disposition  of  the  matter  and  an  indeterminate  period 
of  time  may  expire  prior  to  approval  of  this  first  step  toward  full  disclosure,  which 
is  so  essential  for  minimum  consumer  protection.  It  is  my  sincere  hope  that  these 
hearings  might  constitute  a  catalyst  for  renewed  vigor  in  the  regulation  of  this  all- 
important  aspect  of  electric  utility  operations  by  the  FPC  and,  more  specifically 
for  approval  of  this  proposed  rule. 

Mr.  Chairman,  in  conclusion,  I  appreciate  the  opportunity  to  present 
these  views.  It  is  my  sincere  hope  that  the  testimony  I  have  given  will  assist  the 
Committee  and  that  my  suggestions  regarding  the  need  for  the  legislation  proposed 
in  H.R.  12461  have  been  favorably  received  by  this  Committee. 
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Mr.  Chairman,  members  of  the  Committee,  I  appreciate 
the  opportunity  to  comment  on  H.R.  12461,  which  would  provide 
uniform  minimum  standards  for  automatic  adjustment  clauses 
in  the  rates  of  the  nation's  electric  utilities.   My  quali- 
fications are  attached,  but  in  summary,  I  am  attorney  with 
the  firm  of  Peabody,  Rivlin,  Lambert  &  Meyers  in  Wash- 
ington, D.C.   For  the  past  five  years  I  have  been  engaged 
in  numerous  electric  rate  cases  on  behalf  of  consumer  groups 
in  Virginia,  Maryland,  Pennsylvania,  and  the  District  of 
Columbia.   For  the  past  two  years  I  have  worked  with  the 
Office  of  Public  Counsel  in  the  Northeast  rail  reorganiza- 
tion.  With  respect  to  automatic  adjustment  clauses,  I  have 
participated  in  generic  hearings  in  two  states  and  have 
testified  formally  before  the  Rhode  Island  Public  Utility 
Commission . 

My  comments  today  will  be  directed  at  two  areas:  (1) 
the  advisability  of  implementing  such  reform  through  national 
legislation;  and  (2)  the  threat  such  clauses  present  to  the 
other  goals  of  the  bill. 

ADVISABILITY  OF  NATIONAL  REFORM 

The  concept  of  directing  electric  utility  rate  design 
through  the  power  of  the  Federal  Government  gives  me  some 
concern.   We  have  seen  in  the  past  year  attempts  by  the 
electric  power  industry  and  the  Administration  to  seek 
national  legislation  that  would  undo  the  few  successes 
achieved  by  the  consumers  before  state  regulatory  agen- 
cies.  Furthermore,  the  complexities  of  issues  such  as 
rate  design  and  accounting  standards  may  best  be  left  to 
the  expertise  of  individual  state  regulatory  agencies. 
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Notwithstanding  those  reservations,  I  support  the 
concept  of  reform  of  automatic  adjustment  clauses  by 
establishing  national  minimum  standards.   For  as  Section 
102(4)  of  the  bill  implicitly  recognizes,  such  reforms  are 
virtually  impossible  on  the  state  level  because  of  the 
fear,  often  well  founded,  that  the  utilities  of  an  indi- 
vidual jurisdiction  will  be  placed  at  a  disadvantage  in 
raising  capital.   I  have  personally  witnessed  the  enormous 
pressure  brought  to  bear  on  state  regulatory  agencies  by 
members  of  the  financial  community  with  respect  to  the 
implementation  or  retention  of  such  clauses.   They  are 
often  surprisingly  candid  in  stating  that  the  lack  of  such 
clauses  would  harm  the  state  utilities'  efforts  to  raise 
capital  at  the  lowest  possible  cost.   National  reform 
would  remove  this  barrier. 

CONFLICTS  WITH  OTHER  GOALS  OF  THE  BILL 
The  provisions  of  Sections  203(b)  and  305  offer  what,  in  my 
experience,  appear  to  be  a  rather  moderate  proposal  for  reform 
of  such  clauses;  they  simply  place  a  percentage  limitation  on 
the  amount  of  the  increases.   Since  automatic  adjustment 
clauses  generally  have  no  major  effect  on  the  total  profita- 
bility of  the  utility,  it  is  not  necessary  to  flow  through 
100%  of  expense  increases  in  each  billing  period.   The  utility 
will,  eventually,  if  it  makes  such  an  application,  receive 
rates  that  would  compensate  it  for  legitimate  increasing 
expenses . 
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However,  I  respectfully  urge  the  Committee  before 
adopting  this  formal  recognition  of  automatic  adjustment 
clauses,  to  examine  the  effects  of  such  clauses  in  any  form 
on  what  appears  to  be  a  major  goal  of  this  bill — conserva- 
tion of  capital  and  energy  resources.   For  even  though  this 
proposal  may  have  the  effect  of  limiting  the  increases  and, 
perhaps  indirectly  increasing  some  operational  efficiencies, 
it  will  create  much  stronger  incentives  for  inefficiency. 
In  addition,  it  will  inculcate  the  principal  of  automatic 
adjustment  clauses  in  both  federal  and  state  electric 
utility  regulation.   Those  dangers  to  me  far  outweigh  the 
modest  benefits  to  be  gained  by  the  percentage  limitation. 

I  would  propose  instead  that  this  Committee  question 
the  need  and  advisability  of  such  clauses,  rather  than 
merely  tinkering  with  their  structure  or  implementation . 
The  wholesale  use  of  automatic  adjustment  clauses,  at 
this  time,  is  contrary  to  the  fundamentals  of  good 
regulatory  practice  and  the  goals  of  this  bill  for  three 
reasons : 

1.  By  increasing  the  volatility  of  electric  rates, 
the  clauses  prevent  proper  economic  price  signals 
from  reaching  electric  consumers,  thereby  frustrat- 
ing the  conservation  goals  of  marginal  cost  pricing 
and  load  management. 

2.  They  tend  to  excuse  many  managerial  inefficiencies 
by  decreasing  any  adverse  impact  on  a  utility's  cash 
flow. 
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3.   They  tend  to  weaken  incentives  for  the  utility 

to  operate  as  efficiently  as  possible  in  procure- 
ment matters. 
I  will  discuss  these  three  points  in  order. 

1.   Frustrates  Goals  of  Rate  Design  Reform. 

I  know  of  no  more  important  goal  in  this  Nation  in 
its  conservation  efforts  than  to  achieve  a  more  efficient 
use  of  its  energy  and  capital  resources  through  electric 
rate  reform.   The  efforts  towards  promoting  the  use  of 
marginal  cost  pricing  and  load  management  are  vital  to 
the  continued  health  of  this  industry.   However,  the 
real  pay-off  in  such  reforms  is  not  in  altering  short- 
term,  voluntary  consumption  behavior  of  electric  utility 
customers,  but  in  influencing  the  purchase  of  efficient 
energy  consuming  equipment  and  appliances.   Unless  we  can 
give  the  proper  economic  signals  to  the  homeowner,  the 
office  building  manager,  the  storeowner,  and  the  manufac- 
turer, to  encourage  the  purchase  of  appliances  that  would 
promote  off-peak  consumption,  discourage  on-peak  consumption 
and  lower  total  over-all  consumption,  we  will  continue  to 
waste  our  energy  and  capital  resources.   The  only  way  such 
modification  of  appliance  purchases  can  come  about  is  if  the 
consumer,  be  he  a  homeowner  or  a  manufacturer,  knows  what 
rate  to  expect  when  he  makes  the  decision  to  purchase  a 
given  appliance.   Continuity  of  rates,  particularly  in  short 
periods,  are  necessary  to  our  conservation  efforts. 
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By  allowing  electric  rates  to  go  up  and  down,  often 
monthly,  automatic  adjustment  clauses  can  and  do  work  to 
defeat  the  goals  of  such  rate  design  reforms.   The  problem 
can  be  simply  illustrated — in  the  month  the  customer  con- 
serves electricity,  the  fuel  adjustment  clause  can  double 
and  his  total  bill  would,  to  his  surprise,  increase,  and  in 
the  month  that  he  did  not  conserve,  the  fuel  adjustment 
clause  could  drop  drastically  and  his  bill  would,  again  to 
his  surprise,  decrease.  It  is  easy  to  see  how  such  conflict- 
ing price  signals  would  frustrate  the  goals  of  rate  reform 
efforts  such  as  those  proposed  in  other  portions  of  this 
bill. 

2.   Protect  Managerial  Inefficiencies. 

The  second,  and  perhaps  as  serious,  a  problem  is  that 
when  such  clauses  are  operating  at  times  of  relatively  stable 
external  market  prices  for  goods  and  services,  the  clauses 
reflect  the  results  of  managerial  inefficiencies  more  than 
price  increases  in  goods  and  services  beyond  the  control  of 
management.   This  point  can  be  best  illustrated  by  reference 
to  the  experience  of  the  past  three  years  with  the  most 
common  automatic  adjustment  clause — the  fuel  adjustment 
clause.   These  clauses  were  adopted  by  regulatory  commis- 
sions in  over  forty  states,  largely  as  a  result  of  the 
severe  pressures  placed  on  oil  prices  during  late  1973. 
Under  those  circumstances,  such  adjustment  clauses  were 
probably  warranted  since  few  regulatory  commissions  could 
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have,  in  any  systematic  way,  coped  with  the  rapid  and 
enormous  increases  in  the  delivered  price  of  oil  to  many 
electric  utilities.   In  other  words,  the  large  increases  in 
oil  prices,  which  were  generally  followed  three  to  six  months 
later  by  coal  prices,  created  an  emergency  situation  for 
electric  utility  regulation. 

But  once  the  large  increases  in  oil  and  coal  prices 
had  been  passed  through,  generally  by  the  summer  of  1974f 
the  clauses  remained  in  place  and  continued  to  operate. 
Since  most  of  the  fuel  adjustment  clauses  are  "efficiency" 
clauses,  that  is  they  reflect  efficiencies  of  generation, 
transmission,  transformation  and  distribution,  they  began 
operating  more  as  a  function  of  those  efficiencies  than 
as  a  function  of  increased  fuel  prices.   Although  they 
have  been  promoted  as  protection  against  price  increases, 
they  actually  reflect  cost  increases.   An  examination  of 
their  operation  best  illustrates  this  point. 

Fuel  adjustment  clauses  are  generally  based  on 
a  simple  formula: 


Fuel  Adjustment  Factor  = 


Dollars  Paid  for  Fuel 
Kwh  Sold 


If  the  denominator,  Kwh  Sold,  and  the  fuel  prices  remain 
constant,  but  more  fuel  is  purchased,  the  numerator  will 
increase  and  the  Fuel  Adjustment  Factor  will  therefore 
increase.   Dozens  of  factors  can  decrease  system  efficiency 
and  increase  the  numerator  of  the  fraction.   For  example, 
outages  of  efficient  generating  units,  outages  of  efficient 
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transmission  lines  and  improper  dispatch  of  efficient 
generating  units  will  all  cause  the  fuel  adjustment 
clause  to  raise  the  rates.   These  events  are  within  the 
control  of  and  are  the  responsibility  of  management.   Man- 
agerial error,  whether  intentional  or  unintentional,  will 
increase  the  fuel  adjustment  factor,  raise  bills,  and 
protect  management  against  cash  shortages. 

Of  course,  the.  clauses  would  also  pass  through  man- 
agerial efficiencies  by  lowering  rates.   However,  this  may 
also  be  inadvisable  because  it  eliminates  a  reward  to 
management  for  operating  efficiently.   I  submit  that 
exempting  management  from  the  risks  and  rewards  of  their 
own  decisions  is  counter-productive  to  any  effort  to 
improve  the  overall  efficiency  of  the  Nation's  electric 
utilities . 

3.   Weaken  Incentives  to  Purchase  Goods 
and  Services  at  Lowest  Cost. 

The  third  criticism  of  the  clauses  is  that  they  will 

reduce  management's  incentives  to  bargin  for  the  lowest 

cost  items.   This  argument  has  been  fully  explored  in  a 

more  detail  than  I  can  provide  in  the  October,  1975  report 

by  the  Subcommittee  on  Oversight  and  Investigations, 

"Electric  Utility  Automatic  Fuel  Adjustment  Clauses." 

Although  this  bill  does  provide  in  Sections  203(b)(4)  and 

305  for  hearings  as  to  purchasing  practices,  it  is  my 

experience  that  these  hearings  are  often  useless  for  inter- 
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venor  groups.  The  simple  reason  is  that  in  reality  the 
burden  is  on  the  intervenor  group  to  prove  poor  manage- 
rial practices. 

For  the  above  three  reasons  I  would  strongly  urge 
this  Committee  to  question  the  need  for  any  automatic 
adjustment  clause  when  there  is  no  conclusive  evidence 
that  an  electric  utility  is  subject  to  volatile  costs 
beyond  the  control  of  management.   Therefore,  I  would 
recommend  that  the  bill  be  altered  to  provide  these  two 
additional  standards  for  all  automatic  adjustment  clause; 
(1)  they  be  allowed  only  upon  a  showing  of  an  emergency 
respect  to  operating  cost  increases,  and  (2)  they  only 
reflect  cost  increases  resulting  solely  from  price 
increases  in  goods  and  services  beyond  the  control  of 
management. 

Thank  you. 

Respectfully  submitted, 


John  T.  Schell,  Esq. 

1150  Connecticut  Ave.  N.W. 

12th  Floor 

Washington,  D.C.   20036 

(202)457-1030 
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JOHN  THOMAS  SCHELL 


Mr.  Schell  is  a  partner  in  the  law  firm  of  Peabody,  Rivlin, 
Lambert  &  Meyers  in  Washington,  D.C.,  and  he  resides  with  his 
family  in  McLean,  Virginia.   He  holds  a  law  degree  from  the 
University  of  Virginia  and  is  admitted  to  practice  before  the 
bars  of  Virginia  and  the  District  of  Columbia. 

He  has  been  active  in  all  phases  of  general  practice  with 
major  emphasis  on  corporate  matters,  antitrust  and  utility 
regulation.   Recently  he  has  been  most  heavily  engaged  in  public 
utility  regulation  before  state  and  federal  agencies,  primarily 
on  behalf  of  public  interest  groups.   He  has  been  involved  in 
over  a  half-dozen  telephone  and  electric  rate  cases  on  behalf  of 
consumers  before  the  Virginia  State  Corporation  Commission.   He 
has,  or  is  now  engaged  in  representing  consumer  groups  before  the 
Public  Service  Commission  of  the  District  of  Columbia,  the  Public 
Service  Commission  of  the  State  of  Maryland  and  the  Public 
Utilities  Commission  of  the  Commonwealth  of  Pennsylvania.   For 
over  a  year  he  has  served  as  a  consultant  to  the  Interstate 
Commerce  Commission  in  its  Office  of  Public  Counsel.   This  office 
was  established  by  the  Regional  Rail  Reorganization  Act  of  1973 
to  protect  the  interests  of  shippers,  communities  and  other  users 
of  rail  service  who  would  not  otherwise  be  represented  in  the 
reorganization  of  the  Penn  Central  Railroad  and  other  bankrupt 
carriers  in  the  Northeast  United  States.   He  has  also  represented 
various  groups  before  the  Federal  Power  Commission  and  the  Nuclear 
Regulatory  Commission. 

Prior  to  joining  Peabody,  Rivlin,  Lambert  &  Meyers  in  1972, 
Mr.  Schell  practiced  as  counsel  to  the  Lieutenant  Governor  of 
Virginia,  Henry  E.  Howell,  Jr.,  and  represented  Mr.  Howell  in 
various  consumer  matters.   His  legal  responsibilities  also  involved 
assisting  the  Lieutenant  Governor  in  legislative  matters  in  the 
Virginia  General  Assembly.   He  has  also  served  as  a  consultant  on 
the  Virginia  criminal  justice  and  law  enforcement  systems;  served 
in  the  Adjutant  General's  Corps  of  the  United  States  Army;  and 
engaged  in  a  general  civil  and  criminal  legal  practice  in 
Charlottesville,  Virginia,  and  surrounding  counties  immediately 
after  leaving  law  school.   In  1969  and  1970,  he  was  an  initial 
founder  and  Executive  Vice  President  of  The  Research  Group,  Inc., 
Charlottesville,  Virginia. 

Mr.  Schell  was  born  in  Birmingham,  Alabama  in  1945  and  was 
educated  at  Huntsville  High  School,  Huntsville,  Alabama  (graduated 
in  1963);  Auburn  University,  Auburn,  Alabama  (B.A.  History,  1967); 
and  the  University  of  Virginia  Law  School,  Charlottesville,  Virginia 
(J.D. ,  1970)  . 
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COMMON     COUNCIL 

CITY    OF    FORT    WAYNE 

ONE   EAST   MAIN   ST. 

FOHT  WAYNE,    INDIANA  46B03 


WINrlELO  C.  MOSCS.  JR. 

COUHC'LMAN  •  riFTH  OUTPttCT 


•  X  1   MORTrt 


April  Xl976 


STATEMENT  OF  WINFIELD  MOSES,  JR. 
My  name  is  Winfield  Moses,  Jr.,  I  have  a  Masters  Degree  in  Finance,  and  I'm 
an  Apartment  Builder,  a  member  and  past  President  of  the  Fort  Wayne  City  Council, 
and  President  of  the  Indiana  Citizens  Energy  Coalition,  which  is  a  statewide 
organization  of  rate  payers.  I  was  also  sued  by  an  electric  utility  for  $5,000,000 
for  a  letter  to  the  editor  describing  their  activities.  After  a  year  of  legal 
battles  we  were  granted  summary  judgement.  I  have  been  asked  to  testify  before 
your  committee  in  particular  on  the  fuel  adjustment  clause  and  in  a  more  general 
sense  on  Bills  H.  R.  12461  and  H.R.  2633.  Please  accept  my  appreciation  of  the 
opportunity  to  do  so. 

The  State  of  Indiana  has  encountered  extreme  difficulty  with  the  use  of  the 
fuel  adjustment  clauses  by  its  five  investor  owned  utilities.  The  principal  pro'.lem 
has  been  determined  what  is  included  in  the  cost  increases  requested  by  each  utility. 

While  the  FAC  expenses  were  rising  rapidly  in  Indiana,  a  study  was  undertaken 
by  the  Public  Service  Commission.  One  commissioner  stated  the  study  was  initiated 
because,  "  Something  I'm  very  concerned  with  is  that  the  fuel  cost  adjustment  is 
nothing  more  than  just  a  fuel  cost  adjustment  and  that  things  are  not  being  included 
in  the  price  of  fuel  in  an  unnecessary  or  unreasonable  manner,  such  as  the  trans- 
portation of  fuel  or  the  overhead  cost,  or  the  insurance  cost,  or  the  labor  cost 
of  people  who  process  the  fuel  at  the  utility  site.  In  otherwords ,  if  its  a  fuel 
adjustment  ,  I  want  it  to  be  a  fuel  adjustment  and  not  a  fuel  cost  adjustment  plus 
X." 
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At  this  time  some  FAC's  had  reached  42%  of  the  base  rate. 

The  City  of  Evansville,  Indiana  went  to  court  with  Southern  Indiana  Gas  and 
Electric  Company  partly  over  fuel  cost  adjustments.  The  Indiana  Court  of 
Appeals  ruled  on  December  31,1975  that,  while  the  manner  in  which  increased 
fuel  costs  are   passed  on  to  consumersthrough  informal  fuel  adjustment  hearings 
may  be  legal,  "the  record  in  this  proceeding  contains  no  evidence  that  any 
formal  or  informal  approval  procedure  has  been  employed  by  the  commission...  we 
are  compelled  to  require  the  commission  to  submit  a  written  statement  of  the 
procedures  it  has  followed  in  approving  petitioners  fuel  cost  adjustment  rate 
revisions.  This  is  the  only  practical  method  available  for  determining  whether 
the  commission  has  discharged  its  statutory  function." 

In  fact  the  FAC  study  by  the  PSC  tended  to  show  that  all  five  investor 
owned  utilities  interpreted  the  law  differently  and  therefore  were  not  consistent 
in  their  accounting  practices. 

Likewise  the  claim  that  utilities  do  not  profit  from  the  FAL  but  merely 
recover  costs  may  not  be  true.  One  Indiana  Utility  based  its  increasing  FAL  on 
account  501  of  the  uniform  system  of  accounts  including: 

1.  Unloading  fuels  from  the  shipping  media 

2.  Handling  to  the  point  the  fuel  enters  boiler 

3.  Items  of  supervising,  purchasing  and  handling  fuel 

4.  Fuel  analysis 

5.  Moving  of  fuel 

6.  Operating  mainenance  and  depreciation  expenses 

7.  Ad  valorem  taxes 

8.  Lease  on  rental  of  transportation  equipment  used  to  transport  fuel 

9.  Loss  of  fuel  including  freight 

10.  Excise  taxes 

11.  Tools  and  lubricants 
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The  result  is  a  charge  that  appears  to  be  considerably  in  excess  of  the 
increased  cost  per  BTU. 

Therefore,  in  Indiana  the  rate  payers  have  considerable  doubts  concerning 
the  clarity  and  credibility  of  the  FAL. 

H.R.  12461  would  be  of  significant  assistance  to  us,  It  would  force  not  less 
than  annual  evidentiary  hearings  to  insure  maximum  economics  in  operations  and 
purchases  which  affect  the  rates.  Indiana  rate  payers  do  not  have  this  protection. 

It  would  provide  an  Electric  Utility  Rate  making  Assistance  Office.  This  would 
provide  another  source  of  information  to  State  Regulatory  Agencies  and  Citizens. 
Outside  of  the  utilities  themselves,  these  sources  of  information  are  sorely 
lacking. 

This  bill  would  allow  an  electric  consumer  to  intervene  in  rate  cases.  We 
now,  of  course,  have  this  right.  But  entirely  at  our  own  expense  with  little  hope 
of  ever  recovering  costs  on  an  individual  basis.  This  Bill  allows  a  consumer  to 
recover  reasonable  attorney's  fees,  expert  witness  fees,  and  other  cost  of  part- 
icipation, if  the  consumer  prevails  in  a  rate  making  proceeding. This  will  reduce 
superfulous  interventions.  Consumers  will  intervene  only  where  they  truly  believe 
that  the  rate  does  not  comply  with  specific  requirements  of  this  title.  The  laws 
of  economics  w"i  H  tend  to  exclude  solely  malicious  interventions. 

Nearly  as  important  is  the  requirement  that  "each  electric  utility  should  make 
available  at  cost  of  reproduction  to  parties  in  a  proceeding  before  a  state  regulu- 
tary  authority  transcripts  of  such  proceeding."  In  Indiana  today  it  cost  $1.00  a 
page  for  copies  of  the  transcript.  A  10,000  page  total  transcript  is  not  unusual. 
This  places  anyone  who  cannot  charge  the  expense  to  the  rate  payers  at  a  serious 
financial  disadvantage. 

The  establishment  of  the  Office  of  Public  Council,  as  detailed  in  H.R.  12461, 
is  long  overdue  in  our  country. 
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In  the  utility  industry  we  do  not  have  competition  in  the  free  enterprise,  and 
freedom  of  choice  sense  of  the  word. 

Regulation  is  meant  to  simulate  competition  in  this  industry.  This  office 
would  help  balance  the  rate  payers  needs  with  utility  corporations  desire  for 
profits.  In  perspective,  seldom  has  the  rate  payer  been  asked  his  opinion  or 
listened  to.  And  perhaps  this  is  one  of  the  reasons  that  electric  prices  have 
risen  more  in  the  past  two  years  in  the  United  States  than  for  the  entire  prior 
15  year  period  (1948-1973). 

The  financial  assistance  to  the  state  regulatory  authorities  for  improved 
staffing,  consumer  representation  and  rate  structure  innovation  is  an  important 
assistance.  This  combined  with  studies  or  competition  and  long  range  coordinated 
planning  will  help  the  rate  payer  and  the  utilities. 

A  final  word  about  including  constructive  work  in  progress  in  the  rate 
base.  Gentlemen,  I'm  an  Apartment  Builder.  I  know  that  I  don't  get  any  income 
until  I  finish  the  apartment  buildings.  But,  if  I  started  to  recieve  income  when 
I  started  construction,  it  would  remove  most  of  the  incentive  to  get  the  work 
completed.  It  might  result  in  a  lower  interest  rate  because  of  a  guaranteed  income, 
but  overall  expenses  would  be  much  higher,  particularly  if  I  was  guaranteed 
an  actual  cost  rate  base  upon  completion.  To  allow  CwTP  to  become  part  of  the 
rate  base  is  not  financially  beneficial  for  either  the  rate  payer  or  the  utility. 
The  rate  payer  will  have  higher  rates;  the  utility  will  have  greater  total  costs. 

In  conclusion,  it  is  evident  that  what  we  today  call  the  "energy  crisis" 
may  well  be  the  most  complex  issue  our  nation  has  had  to  face  in  this  century. 
But  the  problems  are  not  insurmountable.  The  public  interest  can  be  guarded,  and 
many  of  our  citizens  now  look  to  you  to  help  resolve  these  problems.  H.R.  12461  is 
an  excel lant  approach  to  the  problems  in  my  opinion. 

Thank  you  for  allowing  me  this  opportunity  to  speak.  I  will  of  course  be  happy 
to  answer  any  questions. 
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OPERATION  AND  MAINTENANCE  EXPENSE  ACCOUNTS 


1.  Power  Production  Expenses 

a.  steam  power  generation 
Operation 

500  Operation     supervision     and     engi- 
neering. 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the  gen- 
eral supervision  and  dnection  of  the 
operation  of  steam  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  boiler- 
room  operations,  generator  operations, 
etc.,  shall  be  charged  to  the  appropriate 
account.  (See  operating  expense  in 
struction  1.) 

501  Fuel. 

A.  This  account  shall  include  the  cost 
of  fuel  used  in  the  production  of  steam 
for  the  generation  of  electricity,  includ- 
ing expenses  in  unloading  fuel  from  the 
shipping  media  and  handling  thereof  up 
to  the  point  where  the  fuel  enters  the 
first  boiler  plant  bunker,  hopper,  bucket, 
tank  or  holder  of  the  boiler-house  struc- 
ture. Records  shall  be  maintained  to 
show  the  quantity,  B.t.u.  content  and 
cost  of  each  type  of  fuel  used. 

B.  The  cost  of  fuel  shall  be  charged 
initially  to  account  151,  Fuel  Stock,  and 
cleared  to  this  account  on  the  basis  of 
the  fuel  used.  Fuel  handling  expenses 
may. be  charged  to  this  account  as  in- 
curred or  charged  initially  to  account 
152,  Fuel  Stock  Expenses  Undistributed. 
In  the  latter  event,  they  shall  be  cleared 
to  this  account  on  the  basis  of  the  fuel 
used.  Respective  amounts  of  fuel  stock 
and  fuel  stock  expenses  shall  be  readily 
available. 

Items 
Labor: 

1.  Supervising  purchasing  and  handling  of 
fuel. 

2.  All   routine  fuel   analyses. 

3  Unloading  from  shipping  facility  and 
putting  In  storage. 

4.  Moving  of  fuel  In  storage  and  transfer- 
ring fuel  from  one  station  to  another 

5  Handling  from  storage  or  shipping 
facility  to  fir.-t  bunker,  hopper,  bucket,  tank 
or  holder  of  boiler-hou.se  structure. 

6.  Operation  of  mechanical  equipment, 
such  as  locomotives,  trucks,  cars,  boats, 
barges,  cranes,  etc. 


Materials  and  Expenses: 

7.  Cost  of  fuel  including  freight,  switching, 
demurrage  and  other  transportation  charges. 

8.  Excise  taxes,  insurance,  purchasing  com- 
missions and  similar  Items. 

9.  Stores  expenses  to  extent  applicable  to 
fuel. 

10.  Transportation  and  other  expenses  In 
moving  fuel  in  storage. 

11.  Tools,  lubricants  and  other  supplies. 

12.  Operating  supplies  for  mechanical 
equipment. 

13.  Residua!  disposal  expenses  less  any 
proceeds  from  sale  of  residuals. 

Note:  Abnormal  fuel  handling  expenses 
occasioned  by  emergency  conditions  shall  be 
charged  to  expense  as  Incurred. 

502      Steam  expenses. 

This  account  shall  include  the  cost  of 
labor,  materials  used  and  expenses  in- 
curred in  production  of  steam  for  electric 
generation.  This  includes  all  expenses 
of  handling  and  preparing  fuel  beginning 
at  the  point  where  the  fuel  enters  the 
first  boiler  plant  bunker,  hopper,  tank  or 
holder  of  the  boiler-house  structure.  \ 

iTtMS 

Labor: 

1.  Supervising  steam  production. 

2.  Operating  fuel  conveying.  storage, 
weighing  and  processing  equipment  within 
boiler  plant. 

3.  Operating  boiler  and  boiler  auxiliary 
equipment. 

4.  Operating  boiler  feed  water  purification 
and  treatment  equipment 

5.  Operating  ash-collecting  and  disposal 
equipment  located  inside  the  plant. 

6  Operating  boiler  plant  electrical  equip- 
ment. 

7.  Keeping  boiler  plant  log  and  records  and 
preparing  reports  on  boiler  plant  operation 

8.  Testing  boiler  water. 

9.  Testing,  checking,  and  adjusting  meters, 
gauges,  and  other  instruments  and  equip- 
ment in  boiler  p] 

10.  Cleaning  boiler  plant  equipment  when 
not  incidental  to  maintenance  work. 

11  Repacking  glands  and  replacing  | 
glasses  where  the  work  i:iv  .l\ed  is  of  a  minor 
nature  and  Is  performed  by  regular  operating 
crews.  -Where  the  work  Is  of  a  major  I 
acter.  such  as  that  performed  on  hlgh- 
preMUrt  boilers,  the  Item  should  be  con- 
sidered  as  maintenance. 

Mrttrri  ill  and  Expenses: 

ils  and  boiler  inspection  fees. 
13.   Lubricants 
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Washington,  D.  C. 
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My  na»e  is  Jack  L.  Weiss,  and  I  am  the  Acting  Chief,  Division  of  Rates 
and  Corporate  Regulation,  Bureau  of  Power,  Federal  Power  CommlssLon. 

My  statement  will  address  itself  to  Title  III,  Section  305  of  H.R. 
12461  which  deals  with  fuel  adjustment  clauses  in  wholesale  rate  schedules 
subject  to  the  Commission's  Jurisdiction.  1/   This  section  would  add  a  new 
§(f)  to  Sec.  205  of  the  Federal  Power  Act.   Parts  (1)  and  (2)  thereof  would 
prohibit  any  increase  in  rates  without  opportunity  for  an  evidentiary  hearing, 
except  when  made  pursuant  to  an  automatic  adjustment  clause  having  certain 
specified  features.   These  features  include:  (1)  approval  of  the  adjustment 
clause  by  the  Commission  in  an  evidentiary  hearing;  and  (2)  a  provision  that 
rates  may  not  be  increased  by  more  than  852  of  the  excess  of  actual  expenses 
over  105Z  of  base  period  expenses.   Further,  the  Commission  may  not  approve 
any  automatic  adjustment  clause  which  includes  the  expenses  for  purchases 
from  an  affiliate. 

This  section  of  the  bill  departs  from  the  principles  enunciated  by  the 
Commission  in  its  Opinion  No.  633  2/   and  in  its  Order  No.  517  3/  which 
amended  Section  35.14  of  its  Regulations.   In  Opinion  No.  633,  the  Commission 
adopted  the  proposition  that  automatic  fuel  adjustment  clauses  are  both  lawful 
under  the  Federal  Power  Act  and  sound  as  a  matter  of  regulatory  policy. 
At  present,  rate  changes  may  be  made  pursuant  to  an  automatic  fuel  adjustment 
clause  without  prior  Commission  approval,  after  that  clause  has  been  authorized 
by  the  Commission  after  notice  and  opportunity  for  hearing.   Any  change  in 
the  fuel  clause  or  the  formula  upon  which  the  rate  adjustment  is  based 


1/     A  similar  section  is  contained  in  Title  II,  Section  203(a)  of  the  bill 
relating  to  fuel  adjustment  clauses  subject  to  the  jurisdiction  of  State 
regulatory  authorities. 

2/   Docket  No.  E-7541,  New  England  Power  Company,  issued  October  30,  1972 

3/   Order  No.  517  was  issued  on  November  13,  1974  in  Docket  No.  R-479. 
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requires  prior  Commission  approval.   The  Commission's  Regulations,  as 
amended  by  Order  No.  517  sets  forth  in  detail  the  principles  to  be  in- 
corporated in  fuel  adjustment  clauses  filed  by  public  utilities  with  the 
Commission  and  specifies  the  format  for  a  fuel  adjustment  clause  that 
the  Commission  would  approve.   All  public  utilities  were  required  to  put 
their  clauses  in  such  format  by  January  1,  1976. 

In  its  consideration  of  various  principles  proposed  in  the  rulemaking 
proceeding  in  Docket  Ho.  R-479,  which  led  to  the  adoption  of  Order  No.  517, 
the  Commission  considered  each  of  the  features  contained  in  i(f)(2)  of  the 
bill  and  in  general  did  not  consider  such  features  desirable.   The  first 
feature,  relating  to  the  85%  limitation,  was  rejected  by  the  Commission 
in  Order  No.  517  because  "...to  the  extent  that  only  a  portion  of  changes 
in  fuel  costs  are  permitted  to  be  reflected  in  rates,  the  purpose  of  the 
fuel  clause  (namely  to  pass  on  to  customers  the  increases  or  decreases  in 
fuel  costs  actually  incurred  by  the  utility)  is  to  that  extent  defeated. 
When  fuel  costs  are  rising,  the  utility  is  disadvantaged  by  not  being 
able  to  collect  the  full  amount  of  the  increase;  when  fuel  costs  are  fall- 
ing, the  customers  are  disadvantaged  because  the  full  amount  of  the  reduc- 
tions are  not  passed  along,  but  are  partly  retained  by  the  utility."   It 
is  noted  that  the  bill  limits  the  recovery  of  any  increase  in  fuel  costs 
to  only  85Z  of  the  amount  that  exceeds  105Z  of  the  base  period  expenses, 
but  presumably  would  require  the  public  utilities  on  pass  on  100Z  of  any 
decrease  in  fuel  costs.   If  customers  are  to  be  benefitted  when  costs 
are  going  up  by  permitting  only  partial  recovery  of  excess  fuel  costs, 
equity  would  seem  to  require  that  there  should  be  an  offsetting  benefit  to 
the  utility  when  fuel  costs  go  down  by  limiting  the  amount  to  be  passed 
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on  to  the  customers.   The  105%  provision,  in  effect,  establishes  a  neutral 
zone  above  the  base  period  expense.   While  Order  No.  517  does  not  neces- 
sarily preclude  a  provision  that  would  establish  a  neutral  zone,  the 
Commission's  past  practice  has  been  to  permit  a  neutral  zone  equal  in 
amount  above  and  below  base  period  expenses.   Further,  in  connection  with 
the  provision  for  partial  recovery  of  excess  fuel  costs,  by  Order  issued 
January  19,  1976  in  Docket  No.  E-9393,  the  Commission  denied  the  motion 
of  various  municipal  electric  systems  to  amend  Section  35.14  of  the  Regu- 
lations under  the  Federal  Power  Act  so  as  to  permit  a  public  utility  to 
recover  only  75%  of  any  increase  in  monthly  fuel  costs  from  its  wholesale 
customers  but  require  the  public  utility  to  pass  on  100%  of  any  decrease 
in  monthly  fuel  costs.   The  Commission's  Order  states  that  "In  view  of 
our  position  with  respect  to  full  recovery  of  fuel  adjustment  clauses 
and  the  direct  consideration  given  to  partial  recovery  fuel  adjustment 
clauses  in  Docket  No.  R-A79,  a  reopening  of  the  question,  with  no  apparent 
change  in  conditions  to  warrant  such  action  would  not  appear  appropriate." 

It  has  not  been  demonstrated  that  the  ability  of  public  utilities  to 
adjust  rates  for  full  recovery  of  fuel  cost  changes  has  diminished  their 
incentive  to  bargain  for  low  cost  fuel.   In  Order  No.  517,  the  Commission 
stated  that  "...  the  lag  in  collections  for  fuel  expenses  inherent  in  a 
typical  fuel  cost  adjustment  clause  provides  some  incentive  for  companies 
to  bargain  for  favorable  prices  during  periods  of  rising  fuel  costs."  The 
various  special  fuel  clause  audits  that  have  been  completed  by  the  Commis- 
sion's Office  of  Accounting  and  Finance  have  not  disclosed  any  unwilling- 
ness to  bargain  for  favorable  fuel  prices  on  the  part  of  the  six  public 
utilities  whose  audits  have  been  completed  to  date,  nor  did  such  audits 
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indicate  that  fuel  costs  were  not  prudently  incurred.   Consistent  with 
the  results  of  these  audits,  the  President's  Council  on  Wage  and  Price 
Stability,  in  a  report  issued  March  16,  1976,  entitled  "A  Study  of  Coal 
Prices,"  showing  past  and  future  coal  price  trends,  found  that  electric 
utility  fuel  clauses  had  no  measurable  effect  upon  the  price  of  coal 
during  the  time  when  coal  prices  paid  by  many  utilities  substantially 
increased  in  1974.   The  report  states  "...there  is  little  in  the 
consumption- inventory  patterns  for  electric  utilities  which  would  suggest 
that  they  behaved  differently  in  the  short  run  from  nonutility  firms 
which  had  no  automatic  fuel  adjustment  clauses  with  which  to  pass  on  coal 
price  increases." 

Whereas  the  bill  would  prohibit  the  Commission  from  approving  any 
automatic  adjustment  clause  that  includes  expenses  for  purchases  from  an 
affiliate,  the  Commission's  Order  No.  517  would  permit  such  expenses  to 
be  included  in  the  fuel  adjustment  clause  provided  the  price  is  subject 
to  the  jurisdiction  of  a  regulatory  body.   The  Securities  and  Exchange 
Commission  has  some  authority  to  regulate  such  prices  where  transactions 
between  affiliates  are  involved.   Various  state  commissions  have  exercised 
jurisdiction  in  this  area. 

Part  (4)  of  Section  305  of  the  bill  addresses  itself  to  "automatic 
adjustment  clauses"  and  "fuel  adjustment  clauses"  as  though  they  were 
different,  whereas  the  latter  is  merely  one  form  of  the  former.   Insofar 
as  electric  utilities  are  concerned,  by  far  the  most  common  type  of  auto- 
matic adjustment  cluase  is  the  fuel  cost  adjustment  clause.  4/   In  any 


4/  While  this  type  of  clause  has  been  fairly  common  for  many  years  in  indus- 
trial and  wholesale  electric  rate  schedules,  it  is  only  recently  that  it 
has  become  widespread  in  residential  rate  schedules.   From  1970  to  1974, 
the  number  of  privately  owned  utilities  serving  communities  with  popula- 
tions of  25,000  or  more  with  fuel  clauses  in  their  residential  rates 
increased  from  35%  to  72Z. 
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event,  this  part  of  the  section  provides  that  if  a  rate  schedule  of  a 
public  utility  contains  an  automatic  adjustment  clause,  such  clause  shall 
be  reviewed  annually  by  the  Commission  in  an  evidentiary  hearing.   The 
requirement  for  an  annual  review  of  rate  schedules  containing  automatic 
adjustment  clauses  would  place  an  enormous  burden  on  the  Commission's 
present  limited  staff  resources  since  there  are  about  150  public  utilities 
having  fuel  clauses  subject  to  the  Commission's  jurisdiction.   The  further 
requirement  to  conduct  such  review  in  the  context  of  an  evidentiary  hear- 
ing would  only  compound  that  administrative  problem  and  could  possibly 
bring  to  a  halt  other  evidentiary  proceedings.   It  is  not  evident  that 
such  proceedings  would  produce  any  substantive  results  in  light  of  the 
audits  completed.  5/ 

Part  (4)  further  provides  that  public  utilities  shall  provide  reports 
on  fuel  acquisition  practices  to  the  Commission  for  review  and  audit  and 
that  such  reports  shall  be  available  to  the  public.   In  itself  this  re- 
quirement does  not  pose  a  major  problem  if  it  is  the  intent  of  the  bill 
that  such  reports  address  acquisition  practices  in  general  terms.   Pre- 
sumably, such  reports  could  deal  with  such  matters  as  the  public  utility's 
objectives  in  acquiring  and  maintaining  a  stockpile  of  coal  on  hand,  its 
long-range  planning  in  determining  its  coal  requirements,  the  education 
and  experience  standards  required  for  fuel  procurement  personnel,  and 
procurement  procedures  in  effect.   If,  however,  public  utilities  would  be 
required  to  divulge  detailed  information  as  to  their  fuel  procurement 
contracts  and  pricing  practices,  public  disclosure  thereof  could  have  an 
adverse  impact  on  their  ability  to  negotiate  for  the  lowest  possible  fuel 


5/  The  Commission's  periodic  audits  can  be  the  vehicle  to  uncover  mis- 
applications of  fuel  adjustment  clauses. 
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costs.   In  a  Notice  of  Proposed  Rulemaking  in  Docket  No.  RM75-29,  issued 
June  17,  1975,  6/  the  Commission  proposed  to  amend  its  Regulations  to 
require,  among  other  things,  the  submittal  by  public  utilities  of  detailed 
information  relative  to  fuel  procurement  practices.   Certain  of  the 
responses  received  by  the  Commission  from  public  utilities  and  fuel  sup- 
pliers opposed  the  adoption  of  such  requirement.   It  was  contended  that 
the  dissemination  of  such  information  would  virtually  eliminate  competitive 
bidding  on  the  open  market  in  the  future  and  inhibit  negotiated  prices, 
and  could  cause  the  price  of  fuel  to  increase  and  be  fixed  at  the  highest 
possible  level  with  a  resultant  increase  in  the  cost  of  fuel  for  all  cus- 
tomers.  The  special  audits  conducted  to  date  by  the  Commission's  staff 
indicates  that  the  public  utilities'  acquisition  practices  were  adequate 
to  insure  that  fuel  costs  were  prudently  incurred. 

There  is  one  further  provision  of  Section  305  that  warrants  comment. 
It  is  provided  in  Part  (4)  that  the  Commission  shall,  after  affording  an 
opportunity  for  evidentiary  hearing,  direct  a  public  utility  to  cease  any 
fuel  acquisition  practice  "...  which  does  not  lead  to  the  use  of  fuel  at 
the  lowest  possible  cost,  or  which  in  any  way  inhibits  or  precludes  the 
use  or  acquisition  of  the  least  expensive  fuel  by  such  utility."   I  sug- 
gest that  it  would  be  inappropriate  to  mandate  the  "use  or  acquisition" 
of  the  least  expensive  fuel  in  all  instances  because  other  considerations 
of  the  public  utility's  operations  may  dictate  the  use  of  other  fuels 
such  as  generating  efficiency,  transmission  losses  and  capital  cost/fuel 
cost  tradeoffs.   For  example,  the  least  expensive  fuel  for  a  given  public 
utility  may  only  be  usable  in  its  least  efficient  generating  facility  and, 

6/  This  matter  is  still  pending  before  the  Commission. 
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accordingly,  it  would  be  inappropriate  to  require  the  acquisition  and  use 
of  fuel  for  that  installation  to  the  detriment  of  overall  efficient  system 
operation.   Also,  the  economic  dispatch  of  units  resulting  in  the  lowest 
delivered  cost  might  dictate  the  use  of  a  high  fuel  cost/low  loss  plant 
over  a  lower  fuel  cost/high  transmission  loss  plant.   Likewise,  the  least 
expensive  fuel  may  not  meet  local  environmental  standards.   The  required 
use  of  such  fuel  may  necessitate  the  installation  of  expensive  anti- 
pollution controls,  the  cost  of  which  may  more  than  offset  the  potential 
cost  benefits  of  the  fuel.   The  determination  of  what  type  of  fuel  to  be 
utilized  in  a  plant  takes  into  consideration  capital  costs  as  well  as 
fuel  costs  and  the  utilization  of  a  particular  plant  is  generally  determined 
on  the  basis  of  its  overall  costs. 


APRIL  5,  1976 


STATEMENTS  OF:  PANEL  ON  WHEELING  AND  JOINT  USE  OF  GEN- 
ERATION AND  TRANSMISSION  FACILITIES.  HON.  CHRISTOPHER  J. 
DODD,  PANEL  ON  WHOLESALE  RATE  REGULATION.  AND  PANEL 
ON  CONSUMER  REPRESENTATION  BEFORE  THE  FPC  AND  STATE 
AGENCIES 


PAKE!  ON  WHEELING  AND  JOINT  USE  OF  GENERATION  AND 
TRANSMISSION  FACILITIES 


STATEMENTS  OF:  PAULANN  M.  CAPLOVITZ.  RICHARD  P.  WALKER. 
CHARLES  F.  WHEATLEY.  JR..  HUGH  A.  WELLS.  AND  CHARLES  W 
LINES 


" 


657 


Plan  now  to  attend 

■  OPLD  CONFERENCE  of  RETAILERS  STOCKHOLM 
Jfl  OF  USSR        MAV6-20 

National  Retail  Merchants  Association 


STATEMENT  OF  PAULANN  M.  CAPLOVITZ 

ON  BEHALF  OF 

THE  NATIONAL  RETAIL  MERCHANTS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

OF  THE  HOUSE  COMMERCE  COMMITTEE 

ON 

HR  12461 

THE    ELECTRIC    UTILITY    RATE    REFORM 

AND    REGULATORY    IMPROVEMENT   ACT 


April    5,    1976 


EXECUTIVE  OFFICERS 


UAOOCX  uenvsauOWU  OOK*cO\ 
<*m  mi  i  >-«  OW  l^ouo»  QWtof          C«mtrK>»Baire  Otnr  M  M  EmoM  I 

AJh«d  8*or«a  Carpor«ior<  uarvyni  jCNnwiCcMOTr  »c 

»«•«  vevv  N*>  Yen  i»i  — n  '— n  n  sw>vw.'ar> 


659 


P'an  now  to  attend  . . . 

FIFTH  WORLD  CONFERENCE  of  RETAILERS.  STOCKHOLM 

and  TOUR  OF  USSR        MAY  6 -20.  1976 

Ask  us  about  it! 

National  Retail  Merchants  Association 


100  West  31  st  Street 
New  YorK.   N   Y     10001 
212/244-8780 


Introduction 

Chairperson  Dingell  and  Members  of  this  Committee: 
My  name  is  Paulann  M.  Caplovitz.   I  am  an  attorney,  associated 
with  the  law  firm  of  Weil,  Gotshal  &  Manges,  which  is  counsel 
to  the  National  Retail  Merchants  Association  ("NRMA"). 
My  principal  responsibilities  have  been  in  the  area  of  elec- 
tric rates  and  I  have  worked  with  NRMA ' s  Energy  Committee 
on  a  variety  of  rate  issues  -  my  initial  responsibility 
being  the  writing  of  "Rising  Electrical  Rates:  A  Blueprint 
for  Action."   I  have  also  assisted  the  New  York  State  Council 
of  Retail  Merchants  in  the  generic  investigation  of  electric 
rate  structures  and  the  marginal  cost-based  time  of  day 
rate  proposal  for  LILCO,  before  the  New  York  Public  Service 
Commission.   While  by  no  means  an  expert  on  the  electric 
power  industry,  I  have  accumulated  a  fund  of  relevant 
knowledge  in  the  course  of  my  activities  which  led  to  my 
becoming  a  member  of  a  Task  Force  participating  in  the 
national  study  of  electric  rate  reforms  by  Edison  Electric 
Institute  and  Electric  Power  Research  Institute.   This  back- 
ground provides  the  basis  for  my  testimony  on  behalf  of 
NRMA  on  HR  12461,  the  Electric  Utility  Rate  Reform  and  Regu- 
latory Improvement  Act. 

NRMA  is  a  non-profit  organization  of  more  than 
3,000  corporate  members.   Approximately  75%  of  those  members 
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are  small  businesses  each  with  sales  under  $1  million  annually. 
NRMA's  members  operate  more  than  30,000  retail  outlets  through- 
out the  United  States  which  account  for  approximately  $80 
billion  in  sales  annually,  range  in  size  from  small  specialty 
shops  to  large  retail  department  chains,  and  employ  more 
than  2  million  people. 

HR  12461  represents  an  important  preliminary  effort 
to  consider,  in  a  comprehensive  fashion,  the  now  chronic 
problem  of  rising  electric  rates  and  the  need  to  conserve 
our  finite  resources.   NRMA's  testimony  today  relates  to 
Title  III  of  this  proposed  legislation,  focusing  on  the 
timely  and  promising  interest  of  Title  III  in  the  benefits 
which  increased  competition  in  the  regulated  power  industry 
may  provide.   In  particular,  NRMA  believes  that  a  study 
of  the  means  to  promote  competition,  as  contemplated  by 
§310  of  HR  12461,  should  immediately  be  instituted  by 
Congress.   Such  study  could  result  in  the  formulation  of 
a  viable  "wheeling  option,"  permitting  distant  sellers  of 
cheap  bulk  power  to  deal,  in  a  commercially  practicable 
way,  with  other  public  utilities  whose  costs  of  generation 
make  it  uneconomic  to  produce  their  own  electricity  within 
the  franchise  they  serve.   Indeed,  "wheeling"  may  even  permit 
a  large  user  to  contract  for  electricity  to  be  supplied 
by  a  utility  other  than  the  local  utility.   §302(a),  §302(b) 
and  §303  may  create  a  basis  for  this  option,  and  NRMA  urges 
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serious  consideration  of  these  sections  as  a  foundation 
for  action. 

These  recommendations  derive  from  NRMA's  convic- 
tion that  increased  competition  among  producers  of  electric 
power,  made  possible  in  principle  by  the  revolution  in  trans- 
mission technology,  may  well  lead  to  lower  prices  of  electri- 
city for  all  consumers  -  both  as  a  result  of  competition 
itself  as  well  as  a  result  of  the  more  efficient  utilization 
of  available  resources.   Indeed,  encouraging  efficient  utili- 
zation and  conservation  may  well  be  the  most  promising  ap- 
proach to  assuring  low-cost  electricity  in  view  of  the  extra- 
ordinary cost  of  generating  capacity  and  fossil  fuels  consumed 
in  generation.   NRMA's  interest  in  low-cost,  efficiently 
produced  electricity  arises  from  the  role  its  members  play 
in  the  American  economy.   As  will  be  made  clear,  this  interest 
also  stems  from  specific  characteristics  of  retail  establish- 
ments which  limit  retailers'  ability  to  effect  further  large 
energy  reductions  above  the  substantial  savings  already 
achieved . 

The  testimony  NRMA  offers  here  today  reflects  the 
strong  emphasis  NRMA  has  given  to  national  energy  problems 
that  flashed  into  view  in  November,  ly73.   Since  that  turning 
point  in  this  country's  energy  history,  NRMA  has  developed 
major  initiatives  to  promote  and  focus  its  members'  awareness 
on  the  rising  cost  and  decreasing  supplies  of  energy  of  all 
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resources  more  efficiently.   This  testimony  is  presented  in 
the  spirit  of  commitment  supporting  these  end 

I.    THE  RETAIL  COMMUNITY  BJ        TKL    INTEREST  IN 

ASSURING  EFFECTIVE  ENERGY  CONSERVATION  AND  FAIP 
ACCESS  OF  ALL  CONSUMERS  AND  COMMUNITIES  TO 
COST-BASED  ELECTRIC  POWER 

The  escalation  of  electric  rates  over  the  past 
four  years,  more  than  doubling  the  national  electric  bill, 
has  put  consumers,  including  business,  to  hard  choic 
Electricity  is  a  vital  commodity.   Its  re       and  eco- 
nomical provision  is  ess-ntial  to  individuals  and  to  the 
normal  functioning  of  the  economy.   Indeed,  while  tl 
country's  historic  annual  7-1/2%  growth  in  electric  sales 
may  never  resume,  electrification  of  the  economy  is  likely 
to  proceed  apace.   Federal  energy  policy,  such  as  it  is, 
points  in  this  direction.* 

Despite  the  ebbing  of  inflation  and  easing  of 
oil  shortgages,  these  high  electric  rates  have  not  subsided 
to  pre-embargo  levels.   In  fact,  utilities  continue  to  press 
for  additional  rate  increases.   NRMA  cannot  believe  - 
future  is  acceptable  or  necessary.   The  goal  of  provid:- 
cheaper,  cost-based  electric  power,  on  a  just  and  non- 
discriminatory basis  throughout  the  country,  while  at  the 


*    Testimony  of  Dr.  Douglas  C.  Bauer,  Associate  Assistant 
Administrator  for  Utility  Programs,  Federal  Fnergy  Administra- 
tion, Proceeding  on  Rate  Design  of  Electric  Corporations 
before  the  New  York  Public  Service  Commission  in  PSC  No.  26806 
August  13,  1975. 
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same  time  promoting  energy  conservation,  is  a  critical  one 
--  as  is  recognised  in  the  Findings  and  the  Purposes  of 
HR  12461  declared  in  §101  and  §102,  respectively. 

A  basic  fact  of  this  nation's  economic  life  gives 
the  retail  industry  a  unique  voice  with  which  to  speak  on 
behalf  of  consumers  in  the  interest  of  low  cost,  efficiently 
used  electricity  for  all.   The  viability  of  NRMA's  member 
stores  literally  depends  upon  the  purchasing  power  of  the 
consumers  they  serve.   Money  spent  to  light  homes  and  re- 
frigerate or  cook  food  is  not  available  to  purchase  goods 
and  services  offered  the  public  by  the  retail  industry. 
Of  course,  the  threshold  constraint  on  purchasing  power 
is  the  level  of  jobs  and  income  in  a  community.   To  hold 
and  attract  business  enterprise  is,  therefore,  a  critical 
community  goal  everywhere.   It  requires  for  success,  however, 
that  the  most  economical  cost-based  electric  power  within 
reach  of  a  community  be  on  hand  there.   Retail  establishments 
thus  have  an  equally  vital  interest  that  the  towns  and  cities 
they  serve  have  a  fair  share  of  this  country's  electric 
power  resources. 

There  is  a  fundamental  constraint  on  the  retail 
industry  that  forces  NRMA  to  concentrate  its  search  for 
more  efficient  electric  power  on  measures  that  may  enlarge 
the  market  of  suppliers  of  electricity.   The  interface  the 
retail  industry  has  with  the  daily  lives  of  American  con- 
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sumers  imposes  severe  limits  on  all  its  operating  options, 
including  its  discretionary  use  of  electricity.   The  facili- 
ties for  which  retail  stores  use  electricity  -  lights,  air 
conditioners,  space  heating  equipment,  escalators,  elevators, 
and  display  centers  -  are  installed  for  essential  customer 
and  employee  needs  -  safety,  health,  and  comfort.   Of  course, 
they  are  also  necessary  to  enhance  the  merchantability  of 
goods  offered  for  sale.   In  short,  the  requirements  of  NRMA 
member  companies  for  electricity  are  dictated  by  the  needs 
and  lifestyles  of  their  customers  and  employees.   Consequently, 
there  are  irreducible  minimum  levels  of  electric  use  below 
which  retail  establishments  cannot  safely,  practicably, 
or  legally  operate. 

These  built-in  restrictions  on  retail  stores1 
discretion  to  use  electricity  bite  hard  when  electric  rates 
go  up  substantially  and  fast,  as  they  have  done  since  1972. 
Despite  elaborate  and  sustained  efforts  by  retailers  leading 
to  substantial  reductions  in  consumption  the  retailers' 
overall  energy  bill  has  gone  up  dramatically  as  a  result 
of  recently  doubled  rates.   Further,  these  efforts  belie 
the  assertion,  too  often  made,  that  retailers  can  afford 
to  ignore  their  electric  bills  since  they  can  "pass  on" 
the  higher  cost  of  electricity  to  their  shoppers  in  the 
form  of  higher  prices  for  retail  goods. 

The  proof  is  in  the  record.   The  national  Sav-Energy 
awards  conferred  on  NRMA  attest  the  truly  remarkable  perfor- 
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mance  turned  in  by  this  industry  in  the  last  three  years. 
Notwithstanding  the  limits  on  retail  store  control  over 
its  electric  demand,  management  has  achieved  hefty  consumption 
reductions  that  have  lasted.   NRMA  has  collected  conservation 
data  from  member  establishments  through  periodic  surveys 
and  has  reported  the  results  to  the  Federal  Energy  Adminis- 
tration on  a  regular  basis.   These  figures  are  among  the 
best  accomplishments  in  American  industry.   During  1973 
and  1974,  retail  units  averaged  a  national  reduction  of 
15-18%.   Some  establishments  actually  reported  decreases 
as  much  as  31%.   Heating  oil  consumption  was  reduced  by 
14-25%  during  this  same  period.   Regrettably,  NRMA  members 
cannot  simply  rely  on  their  own  large  efforts  to  soften 
the  increases  in  their  bills  by  cutting  back  their  electric 
use.   The  basic  constraint  on  their  discretionary  use  of 
electricity,  coupled  with  the  very  success  of  their  programs 
to  conserve  energy  means  that  retailers  now  have  virtually 
no  further  ability  to  cut  consumption. 

Paradoxically,  consumption  efforts  have  led  to 
even  higher  electric  bills.   Higher  rates  have  been  imposed 
to  make  up  for  the  lost  sales  energy  conservation  has  cost 
the  individual  utility.   On  an  individual  company  basis, 
the  utility  has  had  to  seek  off-setting  rate  increases  because 
its  costs  have  not  gone  down  as  its  sales  declined.   The 
principal  reason  for  this  perverse  effect  is  the  worsening 
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of  the  load  factor  of  the  individual  utility  -  a  problem 
addressed  by  Title  II.   NRMA  has  already  commented  on  Title 
II  in  testimony  prepared  by  its  Economic  Consultant,  Charles 
W.  King,  and  further  comment  will  not  be  made  herein  except 
to  state  that  load  management  programs  on  an  individual  company 
basis  have  inherent  limitations  -  one  utility  and  one  service 
territory  having  one  group  of  customers  -  which  may  be  di- 
minished if  the  problem  were  treated  more  broadly,  as  contem- 
plated by  Title  III. 

II.   INCREASED  COMPETITION  AMONG  SUPPLIERS  OF  ELECTRIC 
POWER  AND  A  "WHEELING  OPTION"  MAY  PROMOTE  MORE 
EFFICIENT,  REASONABLE  UTILIZATION  AND  HENCE  MORE 
ECONOMICAL  COST-BASED  ELECTRIC  POWER 

The  circumstances  of  the  electric  power  industry, 
noted  more  fully  below,  may  well  affon"!  a  practical  role 
today  for  competition  among  electric  utilities  at  the  supply 
level.   HR  12461  properly  recognizes  the  potential  of  this 
role  in  its  statement  of  Findings  at  §101(10)  and  in  its 
declaration  of  Purposes  at  §102(9).   §310(a)  appropriately 
mandates  a  two  year  study  to  determine  whether  in  fact  in- 
creased competition  in  this  industry  is  truly  in  the  public 
interest  and  directs  that  a  report  then  be  made  to  Congress 
recommending  legislativa  proposals  to  effectuate  increased 
competition.   The  scope  of  the  subjects  outlined  for  in- 
vestigation in  §310 ( a) ( 1 )-( 8 )  is  broad  and  complete,  con- 
templating extensive  re-structuring  of  the  electric  power 
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industry  if  the  results  of  the  study  indicate  such  action 
is  warranted.   It  is  premature  to  endorse  any  of  the  reforms 
that  §310(a)  identifies  for  investigation.   Nevertheless, 
NRMA  believes  that  §310  would  create  an  indispensable  foun- 
dation on  which  to  decide  whether  and  how  to  foster  com- 
petition in  this  vital  sector  of  the  national  economy. 

As  interim  measures,  certain  sections  of  Title 
III  of  HR  12461  explicitly  provide  a  minimum  statutory  basis 
for  immediate  fostering  of  competitive  currents  in  the  e- 
lectric  power  market.   §301(a)  amends  §202(a)  of  the  Fed- 
eral Power  Act  ("FPA")  (16  U.S.C.  824a(a))  conferring  im- 
plicit authority  on  the  Federal  Power  Commission  ("FPC") 

"to  assure  maximum  competitive  oppor- 
tunities for  the  purchase  and  sale  of 
electric  energy  at  wholesale  at  the 
lowest  possible  price" 

This  authority  is  given  an  explicit  practical  tool  in  §301(b) 

which  amends  §202(b)  of  the  FPA  (16  U.S.C.  824a(b))  to  permit 

the  FPC  to  order  a  public  utility  to 

"transmit  energy  for,  provide  trans- 
mission services  or  wheeling  for,  ex- 
change energy  with,  or  pool  or  coor- 
dinate with  such  persons". 

Such  orders  may  be  sought  on  motion  of  any  person  engaged 

in  the  transmission  or  sale  of  electric  energy  as  well  as 

by  State  Commissions.   Presently,  the  statute  only  authorizes 

the  FPC  to  order  a  public  utility  to 
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"sell  energy  to  or  exchange  energy  with 
such  persons" 

The  FPC  has  interpreted  this  language  not  to  authorize  man- 
datory "wheeling".*   Mandatory  "wheeling",  which  §301(b) 
would  permit  under  prescribed  circumstances,  would  require 
the  owner  of  a  transmission  line  or  system  to  serve  as  a 
"common  carrier"  on  request,  for  an  amount  reflecting  the 
efficient  costs  of  transmission,,  with  respect  to  other 
utilities  interconnected  with  it  which  are  seeking  to  purchase 
and  sell  electric  power  from  each  other.   §303  of  HR  12461 
amends  §202(c)  of  the  FPA  granting  the  FPC  plenary  power 
to  require,  without  notice  or  hearing, 

"pooling,  coordination,  wheeling  or  other, 
transmission  service" 

This  power  is  conditioned  on  emergency  conditions,  includ- 
ing continuance  of  war,  which  the  FPC  has  not  expansively 
construed  in  recent  decisions.   §307  creates  a  new  §205(h) 
for  the  FPA,  authorizing  the  FPC  to  police  unfair  methods 
of  competition  or  rates  resulting  in  such  competition.   §311 
preserves  the  operation  of  the  antitrust  laws  with  respect 
to  public  utilities  and  all  existing  authority  the  FPC  has 
to  regulate  unfair  methods  of  competition. 

NRMA  views  the  statutory  proposals  relating  to 
competition  as  an  infrastructure  to  support  interim  regula- 


*     City  of  Paris,  Kentucky  v .  Kentucky  Utilities  Company , 
70  P.U.R.  34  475  (1967)  . 
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tory  efforts  to  foster  competition  pending  the  full  dress 
review  that  Congress  will  undertake  upon  completion  of  the 
study  instituted  by  §310.  Clearly,  these  statutory  amend- 
ments may  not  be  the  final  word  Congress  may  choose  to  pen 
but  they  appear  to  be  a  realistic  step  at  this  time  and 
NRMA  recommends  serious  consideration  of  their  merit  as  an 
interim  basis  for  action. 

Increased  competition,  made  feasible  by  provision 
to  bulk  power  suppliers  of  a  "wheeling  option"  holds  real 
promise  for  efficient  load  management  of  this  country's 
electric  resources  taken  as  a  whole.   For  a  variety  of  reasons 
costs  of  production  vary  widely  across  the  nation  and  even 
between  contiguous  franchise  jurisdictions.   As  developed 
below,  the  extensive  interconnection  of  most  public  utilities 
in  theory  permits  a  lower  cost  producer  to  offer  available 
power  to  a  higher  cost  producer,  off-setting  these  cost 
differentials.   The  resulting  benefits  would  be  effective 
conservation  of  costly  and  limited  energy  resources  and  lower 
unit  costs  of  electricity  for  consumers  whose  utilities 
are  now  constrained  to  operate  uneconomically  with  limited 
access  to  electricity  more  efficiently  produced  by  other 
suppliers.   Such  improved  utilization  would  also  lead  to 
more  efficient  installation  of  new,  now  hugely  expensive 
baseload  capacity  as  well  as  limit  reliance  on  uneconomic 
fossil-fuel  fired  peaking  units.   The  same  twin  benefits 
would  accrue  from  avoidance  or  deferral  of  these  installations 


671 


The  evolution  of  the  electric  power  industry, 
profoundly  shaped  by  its  developing  technology,  leads  di- 
rectly to  NRMA's  suggestion  that  competition  presents  a 
realistic  and  promising  opportunity  to  effect  this  national 
load  management.   Dramatic  concentration  of  utilities  has 
occurred  over  the  last  three  decades,  bringing  extensive 
coordination  of  production  and  transmission  of  electric 
power  with  it.   Prime  movers  in  this  industry  today  are 
huge  multiple-unit  holding  companies,  large  single-unit 
vertically  integrated  utilities,  and  voluntary,  more  or 
less  formal  "pools",  comprising  separately-owned  operating 
companies.   These  affiliated  utilities*  now  deploy  an  immense 
baseload  capacity,  enjoying  great  economies  of  scale,  which 
they  can  coordinate  on  an  hourly  basis  to  assure  the  most 
economic  utilization  of  such  capacity.   Their  arrangements 
also  permit  more  economic  system  reliability  and  more  economic 
installation  of  new  capacity  than  might  otherwise  take  place, 
at  least  as  judged  from  their  point  of  view. 

The  backbone  of  this  coordination  by  affiliated 
companies  is  transmission  technology,  the  system  of  intercon- 
nections, of  varying  size  and  configuration,  that  technically 
makes  one  big  producing  entity  of  these  utilities.   Inter- 


*    Hereinafter  the  term  "affiliated  companies"  refers 
to  all  three  forms  of  organization  because  they  constitute 
the  system  of  coordination  either  through  ownership  or  agree- 
ments. 
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connected  generators  on  these  systems  speed  up  and  slow 
down  automatically  to  maintain  a  constant  60  hertz  cycle 
frequency  in  response  to  fluctuations  of  demand  for  power 
at  any  point  on  the  distribution  system.   Ownership  of  the 
electricity  produced  by  interconnected  companies  is  imputed 
by  metering  at  the  points  of  interconnection.   Accounts 
are  cleared  by  summing  the  net  flows  of  power.   The  terms 
of  these  transactions  are  prescribed  by  formal  agreements 
and  contracts.   The  ability  to  make  these  arrangements, 
however,  implies  the  concomitant  power  to  exclude  other 
producers  or  bulk  power  companies.   This  exclusion  is 
systematically  practiced  today  and  its  redress  through 
mechanisms  to  promote  competition  would  appear  to  be  essential 
if  the  promise  for  efficient  and  economical  production  of 
electric  power,  which  interconnection  affords,  on  a  scale 
which  is  broader  than  simply  affiliated  companies. 

In  principle,  the  market  for  a  public  utility 
seeking  to  purchase  power  is  structured  by  the  utilities 
with  which  it  is  interconnected.   As  a  commercial  matter, 
the  limits  of  the  market  depend  upon  the  costs  of  trans- 
mission.  These  vary  with  distance  and  the  voltage  size 
of  the  line.   Transmission  technology  is  a  decreasing  cost 
investment:   the  capacity  of  a  transmission  line  increases 
with  the  square  of  its  voltage.   The  newest  generation  of 
lines  -  765kV  -  permits  economic  transmission  over  hundreds 
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of  miles.   Accordingly,  vastly  larger  areas  of  the  country 
comprise  potential  markets  for  purchased  power  than  was 
possible  only  15  years  ago.   Shopping  for  power  is  technically 
possible  on  a  broad  scale.   This  has  special  importance 
for  major  load  centers  which  today  have  up  to  12  utilities 
of  100  MW  capacity  within  100  miles  and  up  to  19  such  pro- 
ducers within  200  miles.* 

As  a  practical  matter  this  technical  market  is 
often  irrelevant.   This  is  because,  as  noted  above,  coordi- 
nating companies  today  widely  practice  policies  that  exclude 
many  unaffiliated  companies  from  this  market.   They  accomplish 
this  exclusion  largely  by  offering  terms  for  wheeling  power 
or  "transmission  services"  which  make  sales  between  intercon- 
nected but  unaffiliated  companies  uneconomic. 

The  actual  market  for  purchased  power  thus  appears 
actually  to  be  defined  by  the  owner  of  the  transmission 
lines  connecting  these  utilities.   Where  there  is  more  than 
one  such  line  and  more  than  one  owner,  it  is  the  owner  of 
the  largest  contiguous  transmission  line,  e.g.,  765  kV. 
who  makes  the  market.   I  am  told  that  this  order  of  precedence 
arises  naturally  from  the  laws  of  physics  which  ordain  that 
electrons,  which  move  randomly  and  at  the  speed  of  light, 
tend  to  follow  the  path  of  least  resistance.,  i.e.,  the 


*    See  Leonard  W.  Weiss,  "Antitrust  in  the  Electric  Power 
Industry",  Chapter  V.,  p.  137,  Promoting  Competition  in 
Regulated  Markets  (Brookings  Institution,  Washington,  T975) 
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highest  volt  transmitter.   The  owner  of  the  largest  trans- 
mission line  is  thus  the  presumptive  gatekeeper  between 
potential  buyers  and  sellers  of  bulk  power. 

The  power  to  make  the  market  rests  on  the  bottleneck 
control  the  intermediate  utility  or  trunk  line  owner  enjoys. 
Unless  the  seller  has  reached  an  agreement  with  the  owner 
of  the  trunk  transmission  system,  it  cannot  do  business 
with  the  buyer  unilaterally  because  it  cannot  afford  to 
accelerate  its  generator  to  make  the  "sale".   Once  generated, 
the  power  is  instantly  transmitted  to  every  and  any  point 
of  the  interconnected  system  and  the  transmission  owner 
can  claim  the  transfer  as  its  purchase  and  resale.   The 
would-be  "seller"  thus  has  no  assurance  he  will  be  paid 
for  the  costs  of  this  acceleration  either  at  his  price  or 
at  any  price.   Pre-ar rangement  or  coordination  is  thus  es- 
sential for  participation  on  interconnected  systems. 

The  force  of  this  power  is  seen  from  the  negligible 
amount  of  sales  between  unaffiliated  utilities  through  trans- 
mission grids*  even  though  substantial  interconnection  exists 
and  widely  varying  differentials  in  the  regional  cost  of 
producing  electricity  obtain.   The  force  of  this  power  is 
also  apparent  from  the  sales  which  failed  to  take  place 
during  the  fuel  oil  shortage  which  the  Arab  embargo  occasioned, 
holding  the  eastern  seaboard  utilities  ransom.  Northeast  utili- 


Weiss,  supra,  p.  138-139. 
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ties  were  unable  to  purchase  more  than  a  third  of  their 

requirements  for  substitute  and  cheaper  power,  according 

to  reports  of  their  "pools".   This  shortfall  happened  despite 

the  operation  of  the  federal  "coal-by-wire"  program  to  make 

cheap  coal-fired  electricity  from  the  Midwest  available 

on  demand.   According  to  public  papers  filed  with  the  Federal 

Power  Commission*,  one  Midwest  utility  tried  in  vain  to  sell 

its  cheap  off-peak  power  to  a  willing  New  York  utility. 

The  Midwest  company,  a  municipal,  alleged  that  the  holding 

company  which  owned  the  interconnected  operating  utilities 

between  the  Midwest  and  the  Northeast  refused  to  act  as 

a  common  carrier  or  to  buy  the  power  on  economical  terms 

from  the  Midwest  municipal  for  resale  to  the  New  York  utility. 

There  was  no  statutory  recourse  for  the  municipal  utility 

in  light  of  administrative  interpretation  by  the  FPC  of 

its  limited  statutory  authority  to  mandate  "wheeling"  and 

its  refusal  to  bring  the  circumstance  within  the  scope  of 

§202(c),  relating  to  emergency  conditions. 

The  potential  for  enhancing  the  efficient  use 
of  existing  plant  and  efficient  planning  of  new  capacity 
which  the  evolution  of  the  industry  imports  is  very  great 
indeed.   Regrettably,  it  is  by  no  means  being  adequately 
tapped,  thus  continuing  needless  inefficiencies  of  production, 
evaluated  from  the  viewpoint  of  the  country  as  a  whole  as 


"*"    Comments  of  Richmond  Power  and  Light  of  the  City  of 
Richmond,  Indiana  re:  Coal-by-Wire ,  Electric  Fuel  Conservation 
Power  and  Energy  Program,  before  the  Federal  Power  Commission, 
Docket  No.  RM74-22.  E-8589,  E-8550,  pp.  31-46,  May  23,  1974. 
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well  as  particular  communities  in  a  given  case.   The  affili- 
ated companies,  either  in  the  form  of  the  holding  corporation 
or  of  "pools",  would  appear  to  be  inadequately  motivated 
to  encourage  the  full  use  of  the  interconnection  system. 
At  the  very  least,  this  will  perpetuate  the  capacity  dis- 
tortion toward  "overbuilding"  that  inheres  in  the  "rate 
base"  form  of  regulation  of  individual  utilities.   At  the 
worst,  whole  sections  of  the  country,  and  certainly  entire 
communities  are  potentially  subject  to  unfortunate  denial 
of  access  to  the  most  economical  cost-based  electricity 
technically  within  their  reach.   The  entire  Northeast  is 
presently  dependent  upon  expensive  oil-fired  baseload  capacity 
which  is  difficult  to  operate  economically.   The  suboptimal 
condition  of  this  region  will  remain  for  another  ten  or 
twelve  years.   Not  before  then  will  nuclear  baseload  in- 
stallations now  planned  or  under  construction  be  operating 
at  much  lower  cost.   Consequently,  throughout  this  next 
decade,  the  Northeast  will  have  a  profound  interest  in 
purchasing  large  quantities  of  wholesale  power  below  their 
own  costs  of  production.   Other  sections  of  the  country 
can  easily  become  suboptimal  with  the  same  result.   For 
example,  extensive  droughts  in  communities  dependent  upon 
hydro-generation  or  railroad  and  coal  mine  strikes  that 
disrupt  supply  of  coal-fired  electricity  would  force  affected 
utilities  to  increase  purchases  of  power.   Competition  that 
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would  permit  unaffiliated  individual  companies  to  contract 
rationally  for  both  long-term  supplies  as  well  as  supple- 
mentary and  economy  power,  bought  daily  or  even  hourly, 
is  necessary  to  redress  the  imbalance  between  the  coordinated 
companies  on  the  one  hand  and  other  utilities  now  excluded 
from  their  arrangements,  or  included  only  on  terms  such 
as  effectively  to  preclude  the  wholesale  sale  of  power, 
on  the  other  hand. 

It  should  be  clear  from  the  foregoing  outline 
of  the  problem  that  Title  III  of  HR  12461  strikes  out  in 
the  right  direction  and  that  the  amendments  to  the  FPA  will, 
at  least  as  an  interim  program,  perform  a  useful  immediate 
service  while  Congress  has  the  benefit  of  the  studies  and  e- 
valuations  prescribed  by  S310.   NRMA  cannot  propose  a  solution 
or  make  specific  long  range  recommendations  at  this  time, 
as  the  work  that  will  permit  such  judgments  remains  to  be 
done.   It  is  clear  enough  to  the  retail  industry  that  more 
efficient  management  of  this  country's  electric  power  resources 
is  essential  and  may  be  achieved  through  increased  competition. 
The  "wheeling  option"  contemplated  by  Title  III  is  a  practical 
step  right  now  toward  increasing  all  communities'  access 
to  cheaper,  cost-based  electric  power,  consistent  with  ef- 
fective energy  conservation. 
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STATEMENT  OF 

Richard  F.  Walker 
Vice  President,  Public  Service  Company  of  Colorado 

and 

Past  Chairman,  Western  Systems  Coordinating  Council 

Before  the 

Subcommittee  on  Energy  and  Power 
House  Interstate  and  Foreign  Commerce  Committee 

Washington,  D.  C. 
April  5,  1976 

HEARINGS  ON  H.  R.  12461 

Mr.  Chairman,  I  am  Richard  F.  Walker,  Vice  President 
of  Engineering  and  Planning,  Electric  Department  of  Public 
Service  Company  of  Colorado.   I  have  executive  responsibility 
for  the  planning  and  engineering  of  all  electric  generation 
and  transmission  facilities  for  my  Company.   I  am  also 
immediate  Past  Chairman  of  the  Western  Systems  Coordinating 
Council  which  represents  all  the  major  electric  utilities  in 
the  Western  United  States. 

Last  year  Public  Service  Company  of  Colorado  sold  11.3 
billion  kilowatthours  of  electricity  to  657,438  electric  cus- 
tomers.  The  gross  capability  of  the  Company's  electric 
generating  plants  is  2,841,350  kilowatts  and  its  transmission 
system  is  represented  by  2522  circuit  miles  of  lines. 
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Western  Systems  Coordinating  Council,  referred  to  as 
WSCC,  is  one  of  nine  bulk  power  supply  regional  electric  re- 
liability councils  that  have  been  formed  across  the  nation  to 
assure  adequate  and  reliable  electric  service  to  the  public 
served  by  member  electric  utility  systems.   It  was  the  first 
regional  reliability  council  to  be  organized  and  is  recognized 
as  a  leader  in  this  activity. 

The  forty-five  bulk  power  electric  utility  systems  repre- 
sented by  WSCC,  include  19  investor  owned  utilities,  9  muni- 
cipal utilities,  12  public  and  cooperatively  owned  utilities, 
3  Federal  agencies  and  2  Canadian  systems.   In  addition,  there 
are  13  electric  utility  systems  that  are  associate  members  of 
the  Council.   These  utility  systems  provide  substantially  all 
of  the  electric  service  in  the  States  of  Washington,  Oregon, 
California,  Arizona,  Nevada,  New  Mexico,  Utah,  Colorado,  Wyoming 
Idaho  and  Montana,  as  well  as  portions  of  South  Dakota,  Ne- 
braska, West  Texas  and  the  Province  of  British  Columbia,  Canada. 

The  material  contained  herein  addresses  itself  to  that 
portion  of  H.  R.  12461  relating  to  Joint  Use  of  Bulk  Power 
Facilities  —  Title  III,  Section  301  and  Access  to  Transmission 
Capacity  —  Title  III,  Section  302. 

Joint  Use  of  Bulk  Power  Facilities 

The  Western  United  States  is  replete  with  many  examples 
of  the  joint  ownership  of  Bulk  Power  Facilities  with  most  ev>ry 
mixture  of  ownership  types.   These  arrangements  have  been  used 
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for  both  fossil  stations  and  nuclear  stations.   Examples  exist 
of  different  ownership  arrangements  for  different  generating 
units  at  a  given  plant.   A  few  notable  examples  in  the  West 


Generating  Plant    Location 
Centralia  Washington 

Colstrip  Montana 

Jim  Bridger        Wyoming 
San  Juan  New  Mexico 

San  Onofre         California 
Mohave  Nevada 

Four  Corners       New  Mexico 
Navajo  Arizona 

Yuma  Arizona 

Hayden  Colorado 

Craig  Colorado 

Trojan  Oregon 

Wyodak  Wyoming 

*    I    -    Investor  Owned 

M  -  Municipal 

P  -  Public  (REA,  PUD,  etc.) 

F  -  Federal 

Through  the  regional  electric  reliability  councils, 
there  is  adequate  notification  of  plans  for  bulk  power  fac 
ties;  all  utilities  in  the  regional  areas  can  then  make  proper 
inquiry  into  the  possibility  of  participation  in  such  facili- 
ties.  Joint  use  of  facilities  that  come  about  by  a  na1 


Type 

Joint  Ownership* 

Fossil 

I,M,P 

Fossil 

I 

Fossil 

I 

Fossil 

I 

Nuclear 

I 

Fossil 

I,M,P 

Fossil 

I.P 

Fossil 

I,M,P,F 

Fossil 

I,P 

Fossil 

P 

Fossil 

M,P 

Nuclear 

I,M 

Fossil 

I 
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mechanism  of  cooperation  are  bound  to  be  better  facilities  than 
those  where  joint  use  is  a  matter  of  being  forced  into  a  given 
situation.   We,  therefore,  see  no  need  for  this  proposed  section 
to  foster  a  mechanism  that  already  exists. 

Access  to  Transmission  Capacity 

In  the  Western  United  States,  there  has  been  substantial 
interconnection  of  transmission  facilities  and  interchanges  of 
power.   All  major  electric  systems  in  the  WSCC  are  interconnec- 
ted and  the  flow  of  power  and  energy  on  both  a  scheduled  and 
unscheduled  basis  over  systems  of  other  entities  is  accommo- 
dated without  any  system  being  forced  to  provide  for  such  flows 
by  rigid  legislation.   The  utility  systems  have  and  will  con- 
tinue to  work  together  on  the  operating  problems  of  accommodo- 
ting  unscheduled  or  uncontracted  flows  over  foreign  systems 
in  addition  to  contractual  commitments.   The  solution  to  opera- 
tion problems  regarding  use  of  transmission  systems  capacity 
is  best  solved  on  a  voluntary  basis,  rather  than  by  an  enforced 
set  of  inflexible  rules  or  laws.   In  fact,  a  set  of  rigid  rules 
or  laws  are  likely  to  be  incompatible  with  the  multitude  of 
day  to  day  system  operating  conditions  which  depend  on  the  in- 
herent flexibility  of  interconnected  transmission  operation  to 
maintain  the  high  degree  of  system  reliability  enjoyed  by  elec- 
tric utilities  today. 

The  wheeling  of  power  and  energy  is  a  concept  which  has 
been  used  by  utility  systems  for  at  least  thirty  years. 
Wheeling  is  generally  defined  as  the  use  of  one  party's  trans- 
mission system  by  another  party  on  a  contractual  basis.   Over 
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the  years,  many  kinds  of  wheeling  arrangements  have  been 
worked  out  voluntarily  between  utility  systems. 

My  Company,  for  example,  has  used  wheeling  arrangements 
since  1949  and  has  a  variety  of  contracts  with  a  number  of 
other  utilities.   In  a  sense,  we  are  regarded  as  a  pioneer  in 
wheeling  arrangements.   Other  western  utilities  have  made 
extensive  use  of  wheeling  arrangements  on  a  voluntary  basis 
and  have  found  such  wheeling  very  effective  in  reducing 
transmission  costs  and  avoiding  the  possibility  of  duplicate 
transmission  facilities.   Due  to  the  many  possible  arrangements 
for  wheeling,  it  is  far  better  that  new  laws  and  regulations  don't 
hamper  or  bring  about  arbitrary  or  uneconomic  situations. 

I  would  like  to  relate  in  chronological  order,  the 
wheeling  contracts  my  Company  uses: 


Contract 
Other  Party     Date 


Service 


Rate  or  Other 
Method  of  Com- 
pensation 


1. 


3. 


Federal 
United  States 
Bureau  of 
Reclamation 
(USBR) 

Federal 
USBR 


Federal 


1950 


1951 


Specific  Delivery   Energy  Charge/KWH 
for  2  locations  on 
Company  system  by 
USBR. 


Either  party  will   Energy  charge  per 
delivery  power  &    KWH  per  mileage 
energy  to  other     zone 
party  at  locations 
mutually  agreeable 
to  parties. 


1962 


Same  service  as 
2  above,  plus, 


Maximum  firm 
amounts  of  power 
were  specified 
for  delivery  by 
each  party  for  the 
other  party. 


Energy  charge  per 
KWH  per  mileage 
zone 

No  compensation 
except  for  losses 
which  are  payable 
in  kind 
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Other  Party 

Public 

Colorado-Ute 
Electric  Asso- 
ciation, Inc. 
(CUEA) 

:  lblic 

CUEA 


Contract 
Date 


1963 


1967 


Public 

Mountain  Parks 
Electric,  Inc. 


7.  Public 
Tri-State 
Generation 

and  Transmission 
Assoc  .  ,  Inc . 
(TSGT) 

8.  Public 

T5CT — 


1971 


1971 


1974 


Service 


Rate  or  Other 

Method  of  Com- 

pensation 


Specific  Delivery   Energy  charge  per 
on  firm  basis  to    KWH ,  plus  demand 
a  wholesale        charge  per  KVA 
customer  of  the 
Company 

Eirm  Wheeling      Demand  Charge  per 

Delivery  by        KW 

Company  for  CUEA 

to  specific  points 

and  such  additional 

points  as  mutually 

agreeable . 

Specific  Delivery  Energ  -  charge  per 

to  Industrial  KWH,  plus  exchange 

customer  of  transmission  capac- 

Company  ity 

Specific  Delivery   Demand  charge  per 
by  the  Company      KW 
for  TSGT 


Specific  Delivery   Energy  charge 
to  wholesale       per  KWH 
customer  of  the 
Company 


These  wheeling  arrangements  the  Company  has  used  have 
evolved  many  delivery  points  under  all  types  of  situations.   All 
parties  have  benefited  and  the  expenditure  of  millions  of  dollars 
for  duplicate  transmision  facilities  has  been  avoided.   In  addi- 
tion to  the  above  types  of  wheeling  arrangements,  the  Company 
has  a  number  of  interconnection  contracts  that  provide  for  the 
use  of  transmission  capacity  in  a  free  flowing  manner. 

The  flexibility  to  make  arrangements  that  best  fit  a  given 
set  of  circumstances  must  be  preserved.   We  believe  that  existing 

is  adequate  and  provides  the  necessary  flexibility 
needed  to  continue  our  wheeling  arrangements  in  a  meaningful  and 
economic  manner. 
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STATEMENT  BY  CHARLES  F.  WHEATLEY,  JR. 

BEFORE  THE  SUBCOMMITTEE  ON  ENERGY  AND 
POWER  OF  THE  HOUSE  COMMITTEE  ON 
INTERSTATE  AND  FOREIGN  COMMERCE 
ON  H.R.  12461,  12608 

April  5,  1976 


My  name  is  Charles  F.  Wheatley,  Jr.,  of  the  law  firm 
firm  of  Wheatley  &  Miller,  2600  Virginia  Avenue,  N.W. ,  Washing- 
ton, D.C.  20037.   I  am  here,  by  invitation  of  the  Subcommittee 
to  present  my  views  on  the  proposals  contained  in  the  bills 
on  public  utility  regulation  pending  before  the  Subcommittee, 
in  particular  Section  302  of  H.R.  12461  which  covers  access 
to  transmission  capacity.   The  proposed  legislation  provides 
for  mandatory  access  to  transmission  capacity  unless  such 
access  places  an  undue  burden  upon  the  utility's  transmission 
lines.   Such  legislation,  as  outlined  below,  is  imperative  to 
require  the  Federal  Power  Commission  to  apply  established 
antitrust  principles  prohibiting  a  refusal  to  wheel  to  avoid 
the  effects  of  a  transmission  bottleneck  whereby  small  muni- 
cipal, cooperative  or  other  publicly-owned  and  operated  utility 
systems  can  be  cut  off  from  the  benefits  of  other  available 
low  cost  bulk  power  supplies. 

Under  Part  I  of  the  Federal  Power  Act,  the  FPC  may 
require,  as  a  condition  of  hydroelectric  project  licenses, 
that  excess  capacity  on  primary  lines  of  licensed  hydro 
projects  be  made  available  to  utilities  other  than  the 
licensees  for  transmission  service.   This  authority  derives 
from  the  FPC ' s  general  authority  to  condition  licenses  in 
the  "public  interest"  so  that  licensed  projects  "will  be 
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best  adapted  to  a  comprehensive  plan  .  .  .  for  the  improve- 
ment and  utilization  of  water-power  development,  and 
other  beneficial  public  uses."   FPC  v.  Idaho  Power  Co., 
344  U.S.  17,  22  (1952). 

This  provision  for  transmission  service,  however, 
was  purposefully  omitted  from  Part  II  of  the  Federal  Power 
Act  which  is  the  subject  of  these  hearings. 

Congress  in  formulating  Part  II  of  the  Federal  Power 
Act  considered  and  affirmatively  rejected  a  provision 
which  would  have  made  it  the  "duty  of  every  public  utility 
to  .  .  .  transmit  energy  for  any  person  upon  reasonable 
request  therefor,"  Section  202(a)  of  S.  1725  and  H.R.  5423, 
74th  Cong.,  1st  Sess.,  and  considered  and  rewrote  a  pro- 
vision which  would  have  given  the  FPC  the  power  to  "direct 
a  public  utility  to  .  .  .  permit  the  use  of  its  facilities, 
to. . .transmit  energy  for,  or  exchange  energy  with,  one  or 
more  other  persons1,'  Section  203(b)  of  S.  1725  and  H.R. 
5423,  74th  Cong.,  1st  Sess.   See  also  S.  Rep.  621,  74th 
Cong.,  1st  Sess.  at  19.   The  FPC  consequently  held  in 
City  of  Paris  v.  Kentucky  Utilities  Co.,  41  F.P.C.  45 

(1969) ,    that  it  lacks  plenary  authority  under  Part  II  to 
carder  utilities  to  provide  transmission  service.   See  also, 
Village  of  Elbow  Lake  v.  Otter  Tail  Power  Co.,  46  F.P.C. 
675,  affirmed.  Otter  Tail  Power  Co.  v.  FPC,  429  F.2d  232 

(8th  Cir.  1970) . 
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The  Commission's  conclusion  that  it  lacked  plenary 

authority  to  order  wheeling  was  confirmed  by  the  Supreme 

Court  in  Otter  Tail  Power  Co.,  410  U.S.  366,  374-76  (1973): 

So  far  as  wheeling  is  concerned,  there 
is  no  authority  granted  the  Commission  under 
Part  II  of  the  Federal  Power  Act  to  order  it, 
for  the  bills  originally  introduced  contained 
common  carrier  provisions  which  were  deleted. 
The  Act  as  passed  contained  only  the  inter- 
connection provision  set  forth  in  §202 (b).   The 
common  carrier  provision  in  the  original  bill 
and  the  power  to  direct  wheeling  were  left  to 
the  'voluntary -coordination  of  electric  facilities.' 
Insofar  as  the  District  Court  ordered  "wheeling" 
to  correct  anticompetitive  and  monopolistic 
practices  of  Otter  Tail,  there  is  no  conflict 
with  the  authority  of  the  Federal  Power  Com- 
mission. 410  U.S.  at  375-376  [footnotes  omitted] 

An  important  exception  to  this  negation   of  authority 
arises  if  a  utility  provides  or  offers  transmission  service 
to  another  utility,  the  FPC  has  authority  to  order  it  to 
provide  such  service  to  a  third  utility  if  the  circumstances 
are  the  same.   This  authority  derives  from  the  FPC's  power 
under  Sections  205  and  206  of  the  Federal  Power  Act  to  pre- 
vent undue  discrimination  or  preference  in  service.   For 
a  case  in  which  the  FPC  set  hearing  on  such  an  issue,  See 
Boston  Edison  Co. ,  510  F.P.C.  557  (1973). 

As  the  law  now  stands,  except  for  discriminatory  actions 
by  public  utility  companies,  the  FPC  lacks  authority  to  order 
wheeling.  However,  it  appears  reasonably  clear  that  a  remedy 
does  exist  under  the  Federal  antitrust  laws  in  Federal  District 
Court.  In  Otter  Tail,  the  Supreme  Court  sanctioned  the  power 
of  the  federal  courts  to  order  wheeling. 
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In  Otter  Tail,  the  Towns  preferred  to  purchase  power 
as  full  requirements  wholesale  customers.   The  Company 
categorically  refused  to  sell  them  power  at  wholesale. 
Accordingly,  the  Towns  looked  to  other  potential  wholesale 
suppliers,  principally  the  Bureau  of  Reclamation.   The 
Bureau  allocated  power  to  the  Towns,  but  left  it  to  the 
Towns  to  arrange  for  the  delivery  of  the  power  from  the 
Bureau  transmission  network  to  their  systems.   In  two  of  the 
Towns,  Hankinson  and  Elbow  Lake,  the  only  feasible  way  to 
deliver  (wheel)  the  power  was  over  the  existing  Otter  Tail 
system  which  interconnected  with  the  Bureau  pursuant  to  the 
transmission  agreement  between  Otter  Tail  and  the  Bureau. 
Otter  Tail  refused  to  wheel  the  Bureau  power.   Efforts  by 
the  Towns  to  have  rural  electric  cooperatives  deliver 
power  pursuant  to  transmission  agreements  between  the  coopera- 
tives and  Otter  Tail  were  thwarted  when  Otter  Tail  refused 
to  sheel  the  power.   By  virtue  of  its  position  of  dominance  in 
transmission  vis-a-vis  these  Towns,  and  the  restrictive  language 
in  its  transmission  agreement  with  the  Bureau,  Otter  Tail 
choked  off  any  possibility  that  power  could  be  economically 
delivered  to  the  Towns. 

Other  antitrust  precedents  prohibiting  a  refusal  to 
wheel  may  be  found  in  the  transmission  bottleneck  cases. 
The  absence  of  agreement  to  wheel  at  reasonable  rates  can  block 
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access  by  publicly  owned  systems  to  entitlements,  firm 
power  and  unit  power  purchases  essential  to  maintenance 
of  the  economic  viability  and  competitive  edge  of  their 
systems.   This  transmission  bottleneck  closely  parallels 
the  railroad  bottleneck  struck  down  by  the  Supreme  Court 
in  U.S.  v.  Terminal  Railroad  Association,  224  U.S.  383 
(1912) ,  in  which  a  group  of  railroads  had  set  up  a  jointly 
owned  company  which  controlled  practically  all  terminal 
facilities  in  the  St.  Louis  area.   The  component  companies 
had  retained  in  their  agreement  the  right  to  veto  the  use 
of  the  joint  company's  facilities  by  other  railroads,  and 
to  discriminate  against  other  railroads  in  charges.   The 
Supreme  Court  held  that  although  it  would  normally  not  be 
a  restraint  of  trade  for  railroads  to  combine  in  unifying 
terminal  facilities,  geographical  factors  which  made  imprac- 
tical the  use  of  other  terminals  by  outsider  lines  placed 
the  terminal  company  in  violation  of  the  Sherman  Act  by 
reason  of  its  exclusive  practices.   The  company  was  required 
to  reorganize  and  to  allow  its  facilities  to  be  made  avail- 
able to  all  railroads  on  a  non-discriminatory  basis. 

The  Terminal  Railroad  Association  case  would  seem  to 
teach  the  lesson  that  exclusion  of  a  competitor  may  con- 
stitute an  unreasonable  restraint  of  trade  where  there  is 
some  facility  in  the  control  which  is  sufficiently  important 
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power  frc~  arc  en  e ----.- : 

public  interest."   S/csccr.  Id  i  sen  Ce .  ,  :cc>et  !.':h.  Z-51 
E-8700  (September  25,  1374).   The  Ccapany  filed  irs  pec_t_c- 
with  the  IPC  is  colter  the  municipal  :  filing  cf  a  federal 
antitrust  action  ::.  district  Court  ::.  Kassachusects .   The 
refusal  of  the  F?C  tc  re;ect  the  Ccmpar.;  :  request,  and 
subsequent  attempt  by  the  Company  tc  stay  the  Federal  ar.ti- 
trust  proceedings  cer.di.ng  curccme  cf  the  IPC  crcceeditgs,  1 
demonstrate  the  new  strategy-  cf  the  ccmpar.ies  tc  avcid  any 
effective  remedy  tc  cbcair.  wheeling.   The  effcrt  i::^  =  :s  tc  : 
one  where  wheeling  ir.der  the  antitrust  lavs  can  be  denied 
by  utilizing  seme  ir.defir.ee  power  cf  the  Federal  Pcwer  len- 
mission  to  serene-  declare  it  against  the  public  interest. 

Under  these  ::r:uc stances,  pre pc sec  S eerier  I'.l    c: 
12461  is  essential  tc  clear  the  a_r  and  direcr  the  Federal 
Power  Zorctissicn  ::  trier  a  regulated  public  itilif.  ccrpa.-r 
to  transmit  pow_r  where  it  .-.as  the  capacity  --  ic  sc.   This 
will  have  the  effect  cf  bringing  the  antitrust  laws  and 
Federal  Power  Act  mt:  ham  - -.  ct.rer.   It  -ill 

provide  a  needed  alternate  remedy  cefcre  the  ?"eder;_ 
Co— i  ssicr  t  i~  sterns  tc  ce  ass.red  if  access  tc 

available  low  cist  bul>  power  suppliers.   Since  ran-  ::  :e=; 

T^    The  mcticn  wi=  ree  ::e:  b v  Tiscncc  .".ire  T  a  _  r  c  . 
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systems  must  appear  before  the  FPC  in  other  matters,  such 
as  defense  to  wholesale  rate  increase  filings,  it  is 
reasonable  and  proper  that  the  Commission  have  full  juris- 
diction to  order  transmission  service  for  other  lower  cost 
bulk  power  available  as  a  necessary  adjunct  to  its  present 
exclusive  jurisdiction  over  wholesale  power  rates  charged 
by  public  utility  companies. 

In  order  to  effectuate  the  underlying  intent  behind  Section 
302  of  H.R.  12461  even  more  clearly,   I  suggest  an  amend- 
ment to  eliminate  the  words  "finds  such  action  necessary  or 
appropriate  in  the  public  interest"  on  page  35,  lines  9  to 
10  and  inserting  the  word  "shall"  in  place  of  "may"  in 
line  10.   This  will  make  clear  what  I  believe  to  be  the 
underlying  intent  to  place  a  mandatory  duty  on  the  Federal 
Power  Commission  to  order  wheeling  by  a  public  utility  subject 
to  the  act,  where  no  undue  burden  would  be  placed  on  such 
utility  thereby.   With  such  authority  clearly  stated  in  the 
Commission  it  is  likely  that  most  public  utility  companies 
will  voluntarily  offer  to  provide  any  wheeling  services 
requested  by  another  system  when  it  has  capacity  available 
on  its  system  to  provide  such  service.   Congress  would 
have  previously  declared  such  service  to  be  in  the  public 
interest  by  enacting  the  statute. 
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Statement  to  the  Subcommittee  On  Power  &  Energy  of  the  House 
'      Committee  on  Interstate  and  Foreign  Commerce 


My  name  is  Hugh  A.  Wells,  I  reside  in  Raleigh,  North  Carolina 
where  I  am  employed  as  Vice  President  &  General  Counsel  of  North 
Carolina  Electric  Membership  Corporation. 

I  am  a  member  of  the  North  Carolina  Bar,  the  Georgia  Bar,  the 
American  Bar  Association,  the  American  Trial  Lawyers  Association, 
and  the  American  Judicature  Society.   I  am  a  member  of  the  Federal 
Energy  Administration  State  Regulatory  Advisory  Committee. 

In  December  1969,  I  was  appointed  by  the  Honorable  Robert  W. 
Scott,  Governor  of  North  Carolina,  to  an  eight  year  term  as  a  mer.ber 
of  the  North  Carolina  Utilities  Commission,  the  regulatory  agency 
in  North  Carolina  which  regulates  the  rates  and  services  of  public 
utility  companies,  including  electric  utilities.   I  served  in  that 
office  until  April  30,  1975  when  I  resigned  to  accept  my  present 
position . 

North  Carolina  Electric  Membership  Corporation  is  the  state- 
wide organization  of  twenty-eight  distribution  electric  co-ops  in 
North  Carolina.   We  serve  our  member  systems,  in  a  variety  of  ways. 
Of  interest  to  this  Committee,  we  serve  as  the  power  supply  negoti- 
ator and  coordinator  for  all  of  our  member  systems.   NCEMC,  nor  any 
of  its  member  systems,  owns  any  electric  generating  capacity  or 
facilities.   Our  member  systems  receive  their  power  from  Carolina 
Power  &  Light  Company  (45%),  Duke  Power  Company  (40%),  Virginia 
Electric  &  Power  Company  (10%),  and  Southeastern  Power  Administra- 
tion (5%).   Our  member  systems  serve  approximately  2,500,000  people. 
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have  little  or  no  bargaining  power       -         tor-    >d  coa- 
panies  with  regard  to  transmissj 

deal  with  each  individual  company   or.  a  substantially 
Cooperative  sty s tea  planning  is  oft 

these  circumstances . 

The  cooperatives  have  little  bargaining  pc  >mes 

to  dealing  or  negotiating  with  the  invest:  ith 

regard  to  acquir::.:  inte         -heir  generating  :  c  ti        ion 
facilities.   Some  of  the  licensing  provisions  cf  s: 

stations  now  in  the  planning  stage  or  J 

investor-owned  industry  in  the  Carol inas  night  conceivably 

to  provide  a  basis  for  the  cooperatives  to  acquir 

these  facilities.   But  these  licenses  are  in  fact  limn        idea: 

facilities  only,  and  therefore  would  not  give  the  c 

right  to  acquire  ownership  in  other  types  cf  genera tic 

coal,  or  hydro.   This  vei       I ed  basis  cf  "right"  tc 

ownership  in  facilities  being  pi:. 

investor-owned    industry    does    not    provide   a    sati 

basis  for  the  cooperatives,  anc     .  ese  are: 

to  be  considerably  broadened. 

All  of  the  cooperatives  in  North  Carolina  have  be- 
constantly  increasing  ra1 

and  in  many  cases  in  re;        rs,  these  ral 
very  high  indeed.   Not  only 

frequent  und  repeated  significant  rate  increases,  but  at  lc 
of  the  investor-owned  cz 
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operative  load  in  North  Carolina  is  now  in  the  position  of  pan- 
:    rate  increases  on  their  resale  customers.   That  is,  they 
presently  have  a  very  significant  rate  increase  pending  before 
the  Federal  Power  Commission,  which  has  gone  through  the  hearing 
process,  but  has  not  yet  been  decided  by  the  Commission;  and  now 
they  have  just  filed  another  very  sharp  rate  increase,  piled  on 
top  of  the  one  which  has  not  yet  been  decided.   Obviously  these 
circumstances  are  of  grave  concern  to  our  member  systems.   Under 
such  circumstances,  it  is  impossible  for  the  management  of  our 
member  systems  to  predict  the  course  of  rate  increases  being  im- 
posed upon  them,  which  means  that  they  have  a  very  difficult  time 
structuring  their  own  operational  budgets  and/or  preparing  their 
own  member  consumers  for  the  increases  which  they  will  naturally 
have  to  pay  as  a  result  of  the  increased  rates  being  imposed  upon 
the  cooperatives  by  their  suppliers. 

Cooperatives  have  a  vital  role  in  North  Carolina's  energy 
future.   Our  own  sales,  now  at  about  5,000,000  per  year,  will  reach 
3,000,000  in  1980  and  15,000,000  by  1986.   We  must  be  able  to  plan 
for  this  growth.   We  cannot  adequately  do  so  under  the  conditions 
now  prevalent  in  the  electric  utility  industry.   All  of  these 
circumstances  would  indicate  that  the  electric  cooperatives  in 
North  Carolina  and  their  member  consumers  would  be  greatly  benefited 
by  the  provision  of  Title  III  of  the  Electric  Utility  Rate  Reform 
and  Regulatory  Improvement  Act,  and  we  would  urge  the  Committee's 
support  of  the  provisions  of  Title  III. 
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STATEMENT  OF 
CHARLES  W.  LINES,  GENERAL  ENGINEER 
BUREAU  OF  POWER 
FEDERAL  POWER  COMMISSION 

Hearings  before  the 
Subcommittee  on  Energy  and  Power 
Committee  on  Interstate  and  Foreign  Commerce 
United  States  House  of  Representatives 

Mr.  Chairman  and  members  of  the  Committee,  my  comments 
on  H.R.  12461,  the  "Electric  Rate  Reform  and  Regulatory 
Improvement  Act",  are  restricted  to  those  matters  pertaining 
to  Sections  301,  302,  and  303  of  Title  III  of  the  Act.   The 
views  expressed  are  my  own,  and  not  necessarily  those  of  the 
Federal  Power  Commission. 

Section  301  of  the  Act  would  add  subsection  (g)  to 
Section  202  of  the  Federal  Power  Ace  which  would  make  the 
Commission  responsible,  upon  application  or  its  own  motion, 
for  the  allocation  of  a  public  utility's  new,  increased,  or 
retired  capacity  in  a  bulk  power  facility  within  established 
planning  areas.   If  it  be  the  intent  to  advance  the  concept 
of  coordinated  planning  and  operation  in  order  to  equitably 
share  resulting  economic  benefits,  it  is  commendable.   However 
it  is  not  self-evident  that  the  necessary  centering  of 
planning  responsibility  in  a  Federal  agency  would 
accomplish  this  purpose.   There  exists  at  least  an  equal 
probability  that  the  rapidly  accelerating  progress  currently 
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enjoyed  in  these  areas  would  be  set  back,  if  for  no  other 
reason  than  the  removal  or  lessening  of  the  service 
obligation  toward  the  consumer,  an  obligation  that  is  more 
keenly  appreciated  by  those  closer  to  the  consumer  in  the 
chain  of  responsibility. 

Under  the  leadership  of  the  Federal  Power  Commission, 
and  in  accordance  with  the  principles  established  by  FPC 
Order  No.  383,  the  industry  voluntarily  organized  into  nine 
regional  electric  reliability  councils  in  order  to  more 
efficiently  plan  and  coordinate  the  necessary  expansion  of 
its  interconnected  bulk  power  facilities  to  meet  growth.   The 
Commission  staff  regularly  monitors  and  evaluates  these  industry 
plans,  and  is  in  a  better  position  objectively  in  these  areas 
than  if  it  were  responsible  for  the  initiation  of  such  plans. 
Among  the  items  evaluated  is  the  relation  of  capacity  to  load, 
an  area  very  cost  sensitive.   Generally,  such  evaluations 
center  on  reserve  margin  of  generating  capacity  over  projected 
peak  loads  and  the  availability  of  capacity.   Attached  are 
three  recent  Bureau  of  Power  publications  that  illustrate 
the  objectivity  of  the  present  system.   These  are  FPC  News 
Release  No.  21458,  June  9,  1975,  "1975  Summer  Electric  Load 
Supply  Situation";  FPC  News  Release  No.  21520,  "Staff  Summary 
of  Electric  Utility  Expansion  Plans  for  1975-1984";  and  the 
May  1975  Bureau  of  Power  Staff  Report  "Electrical  Generating 
Plant  Availability". 


701 

Sections  302  and  303  of  the  Act  would  make  certain 
changes  in  Sections  202(a),  202(b),  and  202(c)  of  the 
Federal  Power  Act,  principally  to  remove  the  concept  of  the 
voluntary  interconnection  of  systems  for  the  several 
reasons  given,  and  implies  that  the  Commission  would  assume 
the  responsibility  for  directing  the  planning  and  operation 
of  the  now  widespread  interconnected  systems.   This  presents 
a  planning  and  operating  task  of  even  more  extensive 
proportions  than  that  of  generating  capacity  additions.   The 
movement  of  electric  energy  is  governed  entirely  by  physical 
laws,  and  all  interconnected  systems  become  interdependent, 
and  necessarily  must  work  in  close  harmony  at  local  levels. 
The   centralization  of  this  process  is  not  seen  as  a 
step  toward  what  is  presumed  to  be  the  intent  of  these 
sections  of  the  Act. 

If  the  intent  be  to  advance  the  status  of  interconnections 
for  the  several  valid  well  known  reasons,  there  is  little 
reason  to  change  the  process  which  has  moved  forward  since 
the  1930' s  with  rapid  acceleration,  and  has  now  reached 
the  point  where  Nationwide  interconnections  are  virtually 
complete.   The  successes  of  the  interconnected  systems  are 
many,  and  include  such  routine  things  as  the  integration 
of  hydro  and  thermal  resources,  the  support  of  areas  with 
particular  fuel  shortages,  and  mutual  support  in  times  of 
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physical  disasters.   It  is  true  that  these  interconnections 
vary  in  number  and  strength,  but  since  they  are  constrained 
by  both  physical  and  economic  laws,  it  is  more  reasonable 
to  pursue  their  evolution  as  physical  and  economic  needs  grow. 
If  the  intent  be  to  broaden  the  accessibility  of  certain 
large  scale  economies  to  all  systems,  the  objective  is  now 
largely  being  accomplished  in  the  market  place.   Except  for 
certain  holding  companies,  the  concept  of  shared  facilities 
was  not  commonplace  25  or  30  years  ago.   Since  that  time, 
aided  by  mutual  problems  of  costs,  siting,  environmental 
constraints,  and  the  like,  it  is  not  unusual  to  encounter 
partnerships  including  all  segments  of  the  pluralistic 
industry  in  joint  endeavor.   Rather  than  centralizing  such 
impetus  with  a  consequent  risk  of  rigidizing  such  activities, 
it  would  seem  preferable  to  consider  the  removal  of  any 
impediments  to  the  ongoing  activity.   The  Federal  Power 
Commission  continues  its  activities  with  the  foregoing 
objectives  in  mind.   One  important  facet  of  this  activity 
includes  the  Bureau  of  Power  staff  work  as  a  catalyst  in  the 
area  of  aiding  interested  isolated  systems.   For  example,  in 
1970  there  were  243  isolated  electric  systems  known  to  the 
staff.   As  of  December  31,  1975,  this  number  had  shrunk  to 
133.   As  economic  forces  continue  to  work,  it  may  be 
expected  that  this  number  will  shrink  further. 
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In  general,  and  in  the  light  of  the  size  of  the 
United  States  and  the  physical  laws  governing  electric 
systems  operations,  it  would  be  desirable  to  always  weigh 
national  interests  against  centralized  control  and  direction. 
Any  number  of  situations  can  be  hypothesized  where  the  public 
interest  would  best  be  served  with  centralized  oversight 
over  several  independently  viable  organizations  responsible 
for  the  planning  and  operation  of  realistically  sized  systems 


NOTE:   ATTACHMENTS  TO  MR.  LINES"  STATEMENT  ARE  ON  FILE 

WITH  THE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE. 
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Statement  of  Representative  Christopher  J.  Oodd 

Mr.  Chairman,  I  would  first  like  to  thank  you,  and  the  distinguished 
members  of  the  Subcommittee  on  Energy  and  Power  for  allowing  me  to 
testify  today  in  support  of  the  reform  of  electric  rate  regulation. 

This  is  a  very  important  area  for  concern  —  one  that  affects 
nearly  all  Americans,  and  certainly  one  that  is  long  overdue  for  reform 
of  the  regulatory  process.  i  would  like  to  commend  this  subcommittee 
for  taking  the  initiative  in  holding  hearings  on  this  subject,  and  i 
feel  confident  that  your  efforts  have  the  full  support  of  public. 

i  would  like  to  address  myself  to  several  problems  which  i  have 
found  to  exist  -  and  which  seem  to  be  fostered  -  under  current  electric 
rate  regulatory  procedures  before  the  federal  power  commission.  i  have 
introduced  legislation  (ii. d. .  12872)  designed  to  resolve  these  inequities, 
and  i  urge  that  the  provisions  of  this  bill  be  adopted  by  this  subcommit- 
tee and  included  in  the  reported  legislation. 

at  present,  federal  statutes  pertaining  to  wholesale  electric  rate 
regulation  clearly  favor  the  petitioning  utility  company,  at  the  expense 
of  the  wholesale  purchaser,  and  subsequently,  in  many  instances,  at  the 
expense  of  the  ultimate  consumer. 

When  the  Federal  Power  Act  was  enacted  in  1^35,  it  was  designed  to 
protect  customers  from  excessive  and  unreasonable  ratesj  during  the  41 
years  since  its  enactment,  it  has  remained  essentially  unchanged,  and 
enormous  changes  in  energy  supplies  and  demand,  and  in  corporate  practices 
and  consumer  needs,  have  resulted  in  a  present  situation  whereby  the 
provisions  of  the  \c1   not  only  allow,  but  foster  actions  by  public  utility 
companies  which  are  clearly  contrary  to  the  public  interest. 
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This  inequitable  process  of  electric  rate  regulation  under  the 
Federal  Power  Act  came  to  my  attention  several  months  ago  when  I  began 

TO  LOOK  INTO  THE  CIRCUMSTANCES  SURROUNDING  AN  ELECTRIC  RATE~HIKE  PROPOSAL 
FILED  WITH  THE  FEDERAL  PoV.'ER  COMMISSION  BY  CONNECTICUT  LlGHT  AND  POWER 

Company  on  December  2,  1976,  Because  I  have  serious  questions  about 
this  rate  proposal,  i  have  become  an  intervenor  in  this  case  and  will 
be  testifying  before  the  commission  on  behalf  of  customers  affected  by 
the  rate  hike. 

This  was  the  third  wholesale  increase  by  Connecticut  Light  and 
Power  in  as  many  years,  and  none  of  these  has  received  a  final  ruling 
by  the  Commission, 

The  first  of  these  pending  rate  hike  requests  was  filed  on  June  16, 
1972,  and  went  into  effect  after  a  3q-day  n0tice  period  and  a  five  month 
suspension,  on  january  if.,  1073.  thus,  we  have  a  rate  which  has  been  in 
effect  for  well  over  three  years,  but  on  which  the  commission  has  yet 
to  render  a  final  decision  as  to  its  lawfulness. 

This  is  not  a  unique  situation,  to  be  sure,  Hr.  Chairman. 

At  present  there  are  more  than  150  electric  rate  increase  cases 
pending  before  the  Federal  Power  Commission.  This  represents  over  a 
half  a  billion  dollars  in  electric  rates  which  are  in  effect  --  on  which 
customers  are  already  paying  --  but  for  which  a  final  decision  on  lawful- 
NESS HAS  NOT  BEEN  RENDERED.   An  AVERAGE  RATE  CASE  TAKES  OVER  A  YEAR  FROM 
THE  DATE  OF  FILING  TO  THE  COMPLETION  OF  HEARINGS  BEFORE  THE  COMMISSION, 
AND  THE  FINAL  DECISION  BY  THE  PRESIDING  ADMINISTRATIVE  l_AW  JUDGE  MAY 
COME  MONTHS  OR  YEARS  AFTER  THAT.   YET  UNDER  THE  PROVISIONS  OF  THE  FEDERAL 
ACT  A     PROPOSED  RATE  MAY  BE  SUSPENDED  FOR  NO  LONGER  THAN  FIVE  MONTHS. 
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While  rebates  may  be  ordered  at  the  time  of  a  final  decision, 
if  the  Commission  finds  the  rate  increase  to  be  excessive,  this  does 
not  resolve  the  fact  that  the  burden  is  on  the  customer  in  the  meantime  - 
often  for  years,  the  budgets  of  many  small  wholesale  customers  and  of 
their  retail  customers  simply  cannot  handle  this  procedure,  in  many 
instances. 

Furthermore,  the  process  acts  as  an  incentive  for  the  petitioning 
utility  to  intentionally  delay  commission  proceedings  in  order  to  keep 
a  high  rate  in  effect, 

It  also  allows  a  public  utility  to  attempt  to  "squeeze  out"  ITS 
wholesale  purchasers  by  creating  a  situation  where  its  wholesale  rates 
are  higher  than  its  retail  rates.  ur.der  current  regulations  this  may 
be  accomplished  quite  easily  by  simply  filing  one  or  more  inflated  rate 
increase  proposals  with  the  federal  power  commission,  and  delaying  the 
final  decision  as  long  as  possible. 

Indeed,  this  situation  has  occurred  with  the  latest  filing  by 
Connecticut  Light  and  Power  Company, 

This  new  rate  went  into  effect  on  march  first  of  this  year,  following 
a  two-month  suspension.  the  commission  will  begin  hearings  on  this  case 
on  Wednesday  of  this  week,  and  judging  from  past  experience,  it  may  be 
years  before  we  know  whether  the  rate  imposed  on  cl9p  's  customers  is 
lawful.  in  the  meantime,  wholesale  customers  are  paying  the  increased 
rate,  and  they  in  turn  must  file  with  the  state  public  utility  regulatory 
body  —  in  Connecticut,  the  Public  Utility  Control  Authority  —  to  adjust 
their  rates  to  retail  customers. 
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In  this  instance,  the  Tozrah  Light  and  Power  Company,  of  Bozrah, 
Connecticut,  was  not  allowed  by  the  Public  Utility  Control  Authority 

TO  INCREASE  ITS  RETAIL  RATES,  AND  BECAUSE  WHOLESALE  PURCHASING  COSTS 
HAVE  ESCALATED,  AS  OF  MARCH  FIRST,  THIS  COMPANY'S  FINANCIAL  SOLVENCY 

v  is  questionable,  at  best,  / 

Equally  alarming  is  the  fact  that  by  "pancaking"  their  last  three 
wholesale  rate  increase  filings,  connecticut  light  and  power  company 
has  been  able  to  raise  their  wholesale  rate  to  levels  above  their 
own  retail  rates. 

the  simplest  solutio?-1  to  these  problems  would  appear  to  be,  to 
require  that  a  final  decision  must  be  rendered,  upholding  the  lawfulness 
of  the  proposed  rate,  before  it  is  allowed  to  be  charged. 

This  would  eliminate  the  problem  of  questionable  rates  being  levied 
against  wholesale  customers;  it  would  eliminate  incentive  for  a 
petitioning  utility  company  to  delay  commission  proceedings;  and,  it 
would  substantially  reduce  the  possibility  of  a  wholesale  purchaser's 
costs  being  in  excess  of  what  it  is  allowed  to  charge. 

But,  this  measure  alone  would  not  establish  equity.  Indeed,  it 
might  establish  a  situation  where  there  is  incentive  for  intervenors 
to  a  rate  case  to  delay  commission  proceedings  in  order  to  prevent  an 
increase  -  no  matter  how  lawful  -  from  being  charged.  clearly,  there 
must  be  safeguards  against  this  possibility,  as  well,  in  the  interest 
of  allowing  the  commission  to  act  on  rate  filings  in  the  most  fair  and 
expeditious  manner  possible. 

the  legislation  i  have  introduced  provides  what  i  believe  to  be 
an  effective  and  equitable  solution  to  the  problems  i  have  discussed. 

the  bill  would  eliminate  incentive  for  public  utility 
companies  to  file  inflated  rate  increase  proposals,  and  to  delay  commis- 
sion proceedings  \f>  order  tg  keep  them  in  effect,  by  requiring  that 

no  change 
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IN  RATE  SCHEDULE  BE  ALLOWED  UNTIL  A  FINAL  DECISION  IS  RENDERED, 
UPHOLDING  THE  LAWFULNESS  OF  THE  PROPOSED  CHANGE. 

THE  BILL  ALSO  PROHIBITS  A  PUBLIC  UTILITY  COMPANY  FROM  FILING  FOR 
A  WHOLESALE  RATE  CHANGE  WHILE  ANOTHER  FILING,  PROPOSED  BY  THE  SAME 
COMPANY,  IS  STILL  PENDING  BEFORE  THE  COMMISSION.   I  FEE.  P.»W  THIS 
"ANTI-PANCAKING"  PROVISION  IS  ESSENTIAL:  In  ADDITION  TO  PROVIDING 

incentive  for  the  petitioning  utility  company  to  do  their  best  to 
expedite  Commission  proceedings,  it  would,  in  all  probability,  reduce 
the  number  and  the  complexity  of  cases  pending  before  the  commission, 
thereby  enabling  1  hem  to  dispose  of  new  filings  more  promptly. 

Finally,  the  provisions  of  this  bill  would  authorize  the  Commission 
to  order  an  interim  rate  schedule,  after  a  preliminary  hearing  and  the 
lapse  of  a  period  of  five  months  from  the  date  of  filing,  if  it  is 
determined  that  all  or  part  of  the  new  schedule  is  likely  to  be  held 

LAWFUL.  This  INTERIM  RATE  SCHEDULE  COULD  BE  IN  THE  FORM  OF  AN  INCREASE 
OR  DECREASE,  AS  DECIDED  BY  THE  COMMISSION,  AND  THE  FORMER  WOULD  BE  SUBJECT 
TO  REFUND,  IF  THE  COMMISSION  SO  ORDERS,  AFTER  A  FINAL  DECISION  WHICH  HOLDS 
THAT  THE  INTERIM  INCREASE  IS   EXCESSIVE. 

IN  ADDITION  TO  AUTHORIZING  THE  COMMISSION  TO  GRANT  A  SCHEDULE 
CHANGE  WHICH  MAY  BE  NECESSARY, IN  THE  EVENT  OF  A  LENGTHY  PROCEEDING, 
TO  ENABLE  THE  PETITIONING  UTILITY  COMPANY  TO  MEET  ITS  FINANCIAL 
COMMITMENTS,  THIS  MEASURE  IS  DESIGNED  TO  ELIMINATE  INCENTIVE  FOR  INTER- 
VENORS  TO  DELAY  COMMISSION  PROCEEDINGS,  SINCE  INCREASES  MAY  BE  ORDERED 
IF  THE  PROCEEDING  IS  NOT  CONCLUDED  WITHIN  FIVE  MONTHS  OF  FILING. 
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Chairman,  I  feel  it  is  essential  that  we  allow  the  Federal 
Power  Commission  to  conduct  action  on  rate  filings  in  the  most  fair 
and  expeditious  manner  possible,  and  that  we  minimize  the  possibility 
of  an  excessive  rate  from  being  charged  to  customers,  for  this  reason, 
i  urge  that  this  three-point  approach  to  resolving  the  problem  be 

ADOPTED, 

AS  AN  INTERVENER  IN  THE  CONNECTICUT  LlGHT  AND  POWER  COMPANY  CASE 
WHICH  I  MENTIONED  EARLIER,  I  HAVE  ENCOUNTERED  SEVERAL  OTHER  PROBLEMS 

in  current  regulatory  procedures  which  i  hope  will  be  evaluated  carefully 
ie  course  of  the  subcommittee's  hearings  on  this  issue. 
Under  the  provisions  of  the  Federal  Power  Act,  a  thirty-day  notice 
period  may  be  ordered  on  a  new  rate  filing,  to  allow  time  for  the  affected 
customers  to  be  informed  of  the  filing,  and  to  give  them  time  to  respond. 

THE  PROPOSED  RATE  MAY  NOT  BE  CHARGED  AT  LEAST  UNTIL  THIS  THIRTY  DAYS  HAS 

expired.  i  have  found  that  thirty  days  is  inadeouate  in  many  instances'. 
When  the  Commission  receives  a  number  of  filings  on  the  same  day,  for 
example,  it  is  difficult  for  them  to  issue  notice  promptly  for  all  of 
these,  and  to  provide  the  customers  adeouate  time  to  respond, 

i  have  included  a  measure  in  the  legislation  i  introduced  which 
would  increase  the  notice  period  from  thirty  to  sixty  days  and  i  urge 

THAT  THIS  PROVISION  BE  ADOPTED,  AS  WELL. 

Finally,  Hr.  Chairman,  I  am  sure  that  at  this  point  in  these  hearings 
the  Subcommittee  is  well  aware  of  the  general  lack  of  coordination  between 
the  Federal  Power  Commission  and  the  various  State  utility  regulatory 
bodies.  This  is,  in  fact,  one  of  the  reasons  why  utility  companies  are 
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ABLE  TO  ESTABLISH  WHOLESALE  RATES  WHICH  ARE  HIGHER  THAN  THEIR  RETAIL 
RATES,  THEREBY  CREATING  THE  "PRICE  SQUEEZE"  SITUATION  WHICH  I  SPOKE  OF 
EARLIER,   I  KNOW,  Mr.  CHAIRMAN,  THAT  YOUR  BILL,  THE  "ELECTRIC  UTILITY 

Rate  Reform  and  Regulatory  Improvement  Act"  contains  several  provisions 
which  address  the  problem  of  this  lack  of  coordination,  and  i  would 
like  to  commend  you  for  this, 

In  ADDITION  TO  THESE  MEASURES,  HOWEVER,  I  FEEL  it  is  essential  ti:at 
THZ  3ILL  REPORTED  BY  THIS  SUBCOMMITTEE  CONTAIN  A  STATEMENT  REQUIRING 
THAT  THE  FEDERAL  POWER  COMMISSION  TAKE  INTO  ACCOUNT,  IN  DETERMINING 
THE  LAWFULNESS  OF  A  PROPOSED  SCHEDULE,  THE  FINANCIAL  IMPACT  OF  THE 
CHANGE  ON  EACH  WHOLESALE  PURCHASER. 

I  INCLUDED  THIS  PROVISION  IN  MY  BILL,  AND  I  URGE  THAT  THIS  MEASURE 
BE  GIVEN  EVERY  CONSIDERATION  BY  THE  SUBCOMMITTEE. 

In  conclusion,  Mr,  Chairman,  I  want  to  again  express  my  thanks  for 
allowing  me  to  testify  in  support  of  these  much-needed  regulatory  reform 
measures.  Besides  including  these  provisions  in  the  "Electric  Utility 
Regulatory  Reform  Act  of  1976"  (H.R.  12372)  which  I  introduced  on  March 

30TH,  I  HAVE  DRAFTED  THEM  IN  THE  FORM  OF  AMENDMENTS  TO  YOUR  BILL,  Mr . 

Chairman,  and  I  would  like  to  submit  them  for  your  consideration. 

I  WANT  TO  THANK  YOU  ONCE  AGAIN,  AND  ASSURE  YOU  THAT  YOU  HAVE  MY 
FULL  SUPPORT  FOR  YOUR  EFFORTS  TO  ESTABLISH  ELECTRIC  RATE  REGULATIONS 
WHICH  ARE  TRULY  IN  THE  PUBLIC  INTEREST. 


PANEL  ON  WHOLESALE  RATE  REGULATION 


STATEMENTS  OF:  WILLIAM  W.  HARSCH,  THOMAS  M.  DEBEVOISE. 
ALEX  RADIN,  ROBERT  D.  PARTRIDGE,  DR.  WILLIAM  W.  LINDSAY, 
RICHARD  L.  OLSON,  AND  ROBERT  E.  GRIMSHAW 
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TESTIMONY  OF  WILLIAM  W.  HARSCH, 


CHAIRMAN,  RHODE  ISLAND  PUBLIC  UTILITIES  COMMISSION 


HOUSE  INTERSTATE  AND  FOREIGN 
COMMERCE  COMMITTEE 


ENERGY  AND  POWER  SUBCOMMITTEE 


APRIL  5,  1976 
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WHOLESALE  RATEMAKING  TESTIMONY 

At  the  outset  of  my  testimony ,  I  would  like  to  say  that  I  am  honored  to  have 
been  included  on  the  impressive  list  of  witnesses  who  will  be  appearing  before  you 
during  these  two  weeks  of  hearings. 

I  would  also  like  to  congratulate  the  distinguished  members  of  the  subcommittee 
and  the  obviously  dedicated  staff  which  has  put  together  this  most  helpful,  in-depth, 
investigation  of  the  regulatory  process.    It  appears  to  me  that  the  transcript  of  these 
proceedings  should  become  required  reading  for  all  students  of  the  regulatory  process , 
and  I  look  forward  to  following  the  progress  of  the  hearings . 

I  think  my  testimony  may  be  somewhat  unique  compared  to  several  of  the  other 
witnesses  you  have  heard  and  will  be  hearing.    For  I  come  before  you  as  a  state  regu- 
lator, with  his  dues  in  the  National  Association  of  Regulatory  Utility  Commissioners 
completely  paid  up,  who  is  not  going  to  mention  states'  rights  in  a  single  instance,  and 
whose  testimony  completely  ignores  the  dangers  of  a  tyranny  of  federal  bureaucracies. 

Luckily,  I  have  been  asked  to  focus  my  remarks  on  sections  of  the  proposed 
legislation  which  deal  with  wholesale  rate  regulation  and  the  Federal  Power  Commission, 

and  I  have  the  comparative  luxury  of  being  able  to  ignore  the  question  of  whether  the 
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provisions  of  Title  II  —  most  of  which  I  completely  agree  with  in  principle  — 
take  away  so  much  of  my  flexibility  as  a  state  regulator  as  to  make  the  job  routine 
and  boring.    There  are  days,  of  course,  when  that  prospect  would  positively 
delight  me . 

If  I  may  be  allowed  just  one  comment  off  my  assinged  subject,  I  would  like 
to  say  that  I  completely  agree  with  the  aims  of  Title  IV  of  the  legislation ,  entitled 
"Financial  Assistance  to  State  Regulatory  Authorities."   And  I  am  continually  amazed 
to  find  that  there  are  some  of  my  colleagues  who  object  even  to  this  type  of  federal 
participation  in  state  affairs.    They  obviously  have  a  larger  staff  than  the  two  dozen 
overworked  and  underpaid  individuals  who  comprise  my  office. 

I  have  a  certain  amount  of  experience  in  working  with  the  Federal  Power  Com- 
mission ,  and  no  small  list  of  complaints  and  frustrations  about  how  that  process 
operates.    And  since  there  is  no  question  that  the  Congress  has  the  jurisdiction  and 
authority  to  help  change  the  way  that  Commission  does  its  job,  I  was  most  happy  to 
accept  your  invitation  to  testify  here  today. 

In  Rhode  Island,  I  constantly  try  to  remind  myself  and  the  legislators  of  my 
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state  General  Assembly  that  the  regulatory  process  is  essentially  a  legislative 
function.    1  consider  my  Commission  to  be  an  arm  of  the  legislature,  and  I  consider 
the  Federal  '    wer  Commission  to  be  an  arm  of  the  Congress.    For  that  reason,  I 
believe  that  the  sections  of  this  proposed  act  which  deal  directly  with  the  Federal 
Power  Commission  are  among  its  most  important  provisions. 

I  should  say  that  in  general  I  favor  a  greater  role  for  the  regulatory  Commissions 
of  the  country  in  the  areas  of  energy  policy  and  planning  for  two  major  reasons: 
First ,  the  regulatory  process  is  the  key  actor  in  the  realities 
of  the  current  energy  crisis,  which  is  essentially  a  crisis  of 
costs  and  prices  rather  than  a  matter  of  energy  shortages ,  and 
Secondly,  because  the  regulatory  Commissions  of  the  states 
and  on  the  national  level  already  have  a  residual  base  of  legislative 
authority ,  usually  much  more  broadly  based  than  most  of  us 
realize,  which  is  readily  available  to  be  brought  to  bear  immediately, 
without  further  legislative  action  or  administrative  staffing. 
For  these  reasons  I  was  a  supporter  of  the  original  version  of  the  bill  under 
discussion,  which  called  for  creation  of  a  Federal  Energy  Commission  and  which 
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seemed  aimed  at  giving  that  regulatory  agency  a  more  broad  based  role  in  energy 
policy . 

All  of  which  is  to  say,  without  going  into  any  great  detail,  that  I  would  support 
even  more  deep  seated  legislative  changes  in  the  role  and  organization  of  the  Federal 
Power  Commission  than  the  current  proposal  contains.    I  am  not  implying,  however, 
that  I  don't  support  the  fundamental  changes  which  the  present  bill  contains. 

I  became  chairman  of  the  Rhode  Island  Public  Utilities  Commission  almost 
exactly  one  year  ago,  and  it  did  not  take  me  very  many  days  on  the  job  to  gain  a 
real  appreciation  for  the  fact  that  one  of  the  biggest  payoffs  for  my  efforts  would  come 
from  ensuring  that  the  Federal  Power  Commission  is  pursuing  its  responsibilities  at 
least  as  diligently  as  I  hoped  to  pursue  mine. 

Because  of  the  FPC's  jurisdiction  over  the  wholesale  price  of  electricity  and 
the  pattern  of  corporate  organization  which  has  flowed  from  provisions  of  the  Utility 
Company  Holding  Act,  about  70  percent  of  the  average  Rhode  Island  electric  utility 
bill  is  now,  to  all  intents  and  purposes,  determined  by  the  Federal  Power  Commission 
rather  than  by  the  state  Public  Utilities  Commission.    This  convinces  me,  as 
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administrator  of  the  Division  of  Public  Utilities ,  that  a  large  portion  of  my  time 
and  my  staff's  time  should  be  devoted  to  FPC  matters. 

I  would  like  to  focus  a  large  part  of  my  testimony  on  one  section  of  the  proposed 
legislation  Section  304 ,  which  would  amend  the  Federal  Power  Act  by  adding  the 
following  language:    "A  public  utility  may  not  file  a  schedule  which  seeks  to  increase 
a  rate  or  charge  so  long  as  the  Commission  has  pending  before  it  for  final  determination 
any  schedule  previously  filed  by  such  public  utility." 

I  support  this  provision.    As  a  matter  of  fact,  I  like  it  so  much  that  I  have  it 
almost  committed  to  memory.    I  believe  it  would  materially  change  the  way  the  Federal 
Power  Commission  conducts  its  business  for  the  benefit  of  the  ultimate  consumer,  and 
I  strongly  recommend  that  this  subcommittee  recommend  its  adoption  by  the  Congress. 

Let  me  explain  briefly  why  this  type  of  legislation  is  so  important . 

The  Federal  Power  Act  and  the  Natural  Gas  Act  provide  that  the  FPC  may  suspend 
rate  filings  for  up  to  five  months ,  after  which  the  proposed  rates  must  be  put  into  effect . 
In  recent  years,  however,  it  has  been  common  for  the  FPC  to  suspend  rates  for  only 
two  months,  or  one  month,  or  even  one  day.    These  rates  then  go  into  effect  without 
the  most  rudimentary  review  to  see  if  they  are  reasonable.    Immediately  large  costs 


722 

are  passed  on  to  the  local  retail  companies ,  and  state  regulatory  Commissions 
feel  pressures  they  can  scarce  afford  to  ignore  to  allow  the  local,  retail  company 
to  pass  along  the  increases  to  ultimate  consumers . 

The  process  doesn't  stop  there.    In  our  area  of  the  country  it  has  become  the 
rule,  rather  than  the  exception,  that  wholesale  utility  companies  piggy -back  rate 
increase  upon  rate  increase,  filing  an  additional  increase  before  one  already  pending 
before  the  Commission  is  subjected  to  a  full  public  hearing  and  decided  on  its  merits. 

Near  the  end  of  1975,  the  New  England  Power  Company,  which  is  based  in 
Massachusetts  and  sells  power  in  several  New  England  states,  was  collecting  more 
than  $80  million  of  its  annual  revenues  subject  to  refund  from  a  total  of  four  proposed 
rate  increases  —  filed  up  to  two  years  earlier  —  without  any  of  these  four  cases 
having  been  finally  disposed  of  in  an  FPC  investigation  and  hearing  procedure. 

A  new  twist,  at  least  in  my  experience,  to  this  piggy-backing  of  rate  cases 
has  just  been  added  in  which  the  Company  recently  agreed  to  settle  its  latest  case 
for  less  than  50  percent  of  what  it  originally  asked  for,  but  before  that  settlement 
procedure  was  completed  it  had  filed  another  proposed  increase  for  a  specific  amount 
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of  annual  revenues ,  this  meant  that  the  settlement  of  the  first  case  would  not 
cause  any  reduction  in  prices  paid  by  the  consumer,  even  though  the  Company 
itself  was  willing  to  admit  that  the  request  called  for  more  than  twice  the  revenues 
it  eventually  was  willing  to  settle  for. 

These  types  of  procedures,  I  submit,  give  the  appearance  of  regulation  where 
effectively  none  really  exists.    It  provides  the  form  of  regulation,  without  real 
substance  which  could  produce  meaningful  oversight  of  the  operations  of  mammoth 
wholesale  utility  companies  which  can  have  an  overwhelming  effect  on  the  ultimate 
consumer  of  electricity . 

It  should  be  standard  regulatory  policy  that  rates  are  not  put  into  effect  until 
after  they  are  thoroughly  investigated,  tested  in  a  public  hearing,  and  ruled  upon  by 
the  regulatory  body  in  question.    I  think  the  proposed  legislation  would  bring  this 
standard  of  regulatory  procedure  to  the  Federal  Power  Commission. 

In  closing,  I  would  like  to  suggest  in  general  terms  a  major  change  to  the 
legislation  as  filed.    As  I  said  earlier,  I  agree  in  principle  with  most  of  the  provisions 
of  Title  II  of  the  legislation.    I  am  mystified,  however,  as  to  why  the  very  important 


724 

provisions  of  Section  204  and  Section  205,  relating  to  load  management 
techniques  and  determination  of  cost  of  service,  are  not  repeated  in  Title  III 
so  they  would  be  applicable  to  the  Federal  Power  Commission's  regulation  of 
wholesale  power  rates . 

I  believe  the  subcommittee  has  heard  testimony  questioning  its  jurisdiction 
over  state  regulatory  authorities  so  as  to  allow  such  detailed  requirements  be 
legislated.    I  am  not  sure  I  subscribe  to  all  of  those  statements,  but  I  think  where 
the  Congress'  jurisdiction  is  unquestioned,  such  as  over  the  operation  of  the  FPC, 
that  these  same  concerns  about  load  management  techniques  and  cost  of  service 
questions  should  be  expressed . 

I  am  not  an  expert  in  the  making  of  rates,  but  I  am  sure  that  —  at  least  as 
power  generation  is  handled  in  New  England  —  the  imposition  of  these  same  procedures 
upon  the  Federal  Power  Commission  would  go  far  to  further  the  intent  of  the  act  and 
would  impact  heavily  upon  the  conservation  of  energy  and  the  equally  important 
conservation  of  capital. 

I  thank  the  Subcommittee  for  the  opportunity  to  testify  and  I  hope  that  my 
comments  have  been  helpful . 
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STATEMENT  OF 

THOMAS  M.  DEBEVOISE 

WITH  RESPECT  TO 

H.  R.  12461 

(94th  Congress   2d  Session) 


I  am  Thomas  M.  Debevoise,  Dean  of  the  Vermont  Law 
School  and  counsel  to  the  Washington,  D.  C.  law  firm  of 
Debevoise  &  Liberraan.   My  educational  and  professional  experi 
ence  is  set  forth  in  Appendix  A.   I  am  appearing  to  discuss 
portions  of  Title  III  of  H.  R.  12461. 

The  March  17,  1976  issue  of  the  Securities  Regula- 
tion &  Law  Report  of  the  Bureau  of  National  Affairs  reported 
on  the  Eleventh  Annual  Mutual  Funds  and  Investment  Management 
Conference  held  the  preceding  week  in  which  one  of  the  major 
topics  of  discussion  was  the  Employer  Retirement  Income 
Security  Act  of  1974  ("ERISA").   According  to  the  report, 


"There  are  few  issues  on  which  lawyers, 
accountants ,  and  money  managers  can  reach 
unanimity.   On  the  second  day  of  the  conference 
however,  one  was  found.   Panel  members  took 
turns  taking  potshots  at  the  Employee  Retire- 
ment Income  Security  Act  of  1974.   By  the 
end  of  the  session,  those  who  took  the  view 
that  ERISA  was  merely  a  badly  drawn  piece 
of  legislation  sounded  like  they  were  actually 
complimenting  it." 


I  refer  to  this  because  the  same  report  stated 


"The  final  speaker,  Vance  J.  Anderson, 
Counsel  -  Pension  Task  Force:  House  Committee 
on  Labor  Standards,  himself  a  draftsman  of 
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ERISA,  criticized  the  law  but  said  that  many 


of  the  problems  could  have  been  avoided.   Ke 
referred  to  as  'rotten'  the  hearing  record 
on  which  the  legislation  was  based  and  chided 
the  financial  community  for  not  participating 
more  actively  in  the  open  hearings." 


In  this  light,  I  believe  that  the  Committee  is  makin< 
an  admirable  effort  to  compile  a  comprehensive  hearing  record 
on  the  bill.   I  understand  that  the  Committee  is  welcoming 
candid  comments  on  the  Bill  and  it  is  in  this  light  that  I 
have  prepared  this  statement.   I  have  attempted  to  group 
my  comments  by  subject  matter  rather  than  in  the  sequence  of 
the  bill's  provisions. 

1.   Adjustment  Clauses  -  Transactions  with  affiliates. 

Section  305  of  the  Bill  would  forbid  the  FPC  to 
permit  the  inclusion  in  an  automatic  adjustment  clause  of 
the  expenses  of  goods  or  services  purchased  by  a  public 
utility  from  any  person  who  controls,  is  controlled  by, 
or  under  common  control  with  such  utility.   (This  provi- 
sion parallels  the  provision  in  Section  203(b)(2)(A)  of  the 
bill  relating  to  adjustment  clauses  subject  to  State 
commission  regulation.)   In  my  judgment,  both  provisions 
of  the  bill  are  unsound  as  a  matter  of  public  policy, 
are  inconsistent  with  the  requirements  of  the  Public 
Utility  Holding  Company  Act  of  1935,  and  would  interpose 
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a  major  barrier  to  the  assurance  of  adequate  and  economic 
fuel  supply  -  which  is  one  of  the  major  challenges  facing  electric 
utilities  today.   I,  therefore,  urge  that  these  provisions  be 
deleted  from  the  bill. 

The  fact  that  the  bill  sanctions  adjustment  clauses 
(albeit  subject  to  certain  restrictions)  reflects  a  recogni- 
tion that  there  are  some  significant  costs  that  change  too 
rapidly  (up  or  down)  and  to  too  great  a  degree  to  be  dealt 
with  only  as  a  part  of  a  full-scale  rate  revision,  i.e., 
that  changes  in  such  costs  cannot  be  forecast  with  sufficient 
accuracy  to  achieve  the  intended  purpose  of  establishing  the 
appropriate  relationship  of  rate  base,  revenues,  expenses, 
and  cost  of  capital  during  the  future  period  when  new  rates 
will  be  in  effect.   If  such  future  costs  must  be  dealt  with 
solely  in  base  rates  and  if  the  forecast  of  such  future 
costs  is  too  high,  charges  to  consumers  will  be  too  high. 
If  the  forecast  is  too  low,  the  utility  will  be  unable  to 
achieve  the  level  of  return  intended  by  the  rate-making 
decision. 

In  the  electric  utility  industry,  fuel  costs  are 
the  primary  example,  although  there  are  others.   Almost 
all  regulatory  bodies  have  recognized  the  necessity  for  fuel 
adjustment  clauses  as  a  matter  of  sound  public  policy,  and  I 
assume  that  draftsman  of  the  bill  did  not  disagree.   The 
public  policy  considerations  that  support  such  adjustment 
clauses  do  not  disappear  when  the  changes  in  cost  are 
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experienced  through  an  intermediary  affiliate  rather  than 
directly.   On  the  contrary,  so  long  as  such  changes  in  cost 
are  appropriately  determined,  all  of  them  should  be  reflected 
in  the  adjustment  clause. 

It  is  worth  emphasizing  that  the  effect  of  includ- 
ing expenses  from  an  affiliate  may  well  be  to  reduce  the 
adjustment  charges  rather  than  to  increase  them.   For  example, 
the  purchase  of  base  load  energy  or  fuel  supplied  by  an 
affiliate  is  likely  to  reduce  the  level  of  over-all  costs, 
as  against  purchases  from  non-affiliates. 

There  is  no  question  that  there  have  been  imperfec- 
tions in  some  adjustment  clauses,  sometimes  as  a  result  of 
poor  design  of  the  clause  on  the  part  of  the  utility 
and  sometimes  as  a  result  of  a  decision  by  the  regulatory 
agency  for  reasons  that  were  not  borne  out  by  subsequent 
events.   In  some  jurisdictions  they  operate  inequitably 
against  utilities  where  low  cost  energy  from  a  major  base-load 
generating  facility  is  taken  into  account  immediately  (thereby 
reducing  the  fuel  adjustment  charge)  even  though  base  rates 
are  not  adjusted  until  one  or  two  years  later  to  reflect  the 
investment  that  made  such  l^w  cost  energy  available.   While 
there  have  been  some  instances  in  which  the  charges  under 
the  clause  have  been  above  actual  cost,  the  fact  that  very 
few  electric  utilities  have  earned  their  allowed  rate  of 
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return,  let  alone  their  actual  costs  of  capital,  suggest 
that  customers  have  not  been  unfairly  treated  even  in  these 
instances . 

With  the  experience  of  the  last  few  years,  fuel 
adjustment  clauses  have  been  and  are  being  improved.   This 
kind  of  periodic  fine-tuning  can  clearly  be  done  more 
appropriately  either  in  regulatory  rule-making  proceedings  or 
in  individual  rate  cases  than  by  specific  legislative  stand- 
ards . 

In  the  case  of  companies  subject  to  the  Public 
Utility  Holding  Company  Act  of  1935,  Section  305  and 
203(b)(2)(A)  would  be  particularly  inappropriate.   That  Act 
require,  in  effect,  that  the  major  electric  utility  facili- 
ties of  all  the  operating  companies  in  the  System  be 
economically  operated  as  a  single  and  coordinated  system. 
Usually  this  will  mean  that  major  facilities  have  to  be 
planned  and  installed  on  a  basis  best  designed  to  meet  the 
needs  of  all  the  electric  utilities  in  the  System.   This  will 
affect  the  size  and  location  of  facilities  in  order  to  take 
advantage  of  a  variety  of  factors,  including  fuel  supply. 
Substantial  sales  of  power  and  energy  by  one  company  to 
another  are,  in  reality,  required  by  that  Act.   The  rules 
under  the  Act  require  transactions  between  affiliates  at 
cost  -  but  such  cost  also  has  to  include  the  cost  of 
capital.   I  do  not  believe  that  the  bill  could  be  intended 
to  undo  the  beneficial  results  produced  by  this  41-year 
old  statute. 
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Let  me  illustrate  these  comments  by  reference  to 
two  of  the  public  utility  holding  company  systems  with  which 
I  am  familiar. 

The  General  Public  Utilities  ("GPU")  System  serves 
a  24,000  square  mile  area  in  Pennsylvania  and  New  Jersey. 
The  western  portion  of  that  system  includes  coal-mining 
areas  and  the  eastern  portion  borders  on  the  Atlantic  Ocean. 
The  SEC  found  in  1951  that  the  GPU  System  met  the  standards 
of  the  Act  largely  on  the  basis  of  the  System's  program  at 
that  time  to  concentrate  a  substantial  part  of  the  base-load 
System  generating  capacity  in  the  coal-mining  area  and  to 
transmit  part  of  tb,e  energy  eastward  to  the  central  and 
eastern  portions  of  the  System.   This  resulted  in  a  substantial 
savings  in  cost  for  all  companies  in  the  System  and,  therefore, 
in  their  charges  to  customers.   There  were  also  advantages 
in  that  one  company  in  the  System  could  install  larger 
generating  units  than  would  be  permitted  by  its  own  load, 
with  resulting  reductions  in  capital  and  operating  costs 
per  kilowatt. 

The  result  of  this  program  was  reflected  in  sub- 
stantial sales  (at  cost)  by  the  western  System  company 
under  rates  filed  with  the  FPC,  which  have  been  periodically 
revised  as  circumstances  changed. 

When  nuclear  generation  became  economically 
advantageous  in  the  GPU  System  area  in  the  early  1960's, 
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the  same  approach  was  used  but  this  time  the  initial  nuclear 
plant  was  located  in  the  Eastern  portion  of  the  System  and 
there  were  substantial  sales  to  the  Western  affiliates. 
Again,  the  net  effect  was  to  reduce  total  costs  for  each 
Company  and  thereby  to  benefit  the  customers  of  each  Com- 
pany. 

In  addition  to  these  transactions  which  arise  out 
of  planning  for  the  power  supply  requirements  for  the  System 
as  a  whole  on  an  optimum  basis,  there  is  a  substantial  volume 
of  interchange  transactions  among  the  affiliates  in  the  GPU 
System.   Such  transactions  are  a  consequence  of  the  economic 
loading  sequentially  of  all  the  generating  units  in  the  GPU 
System  in  accordance  with  the  standard  operations  of  the 
Pennsylvania-New  Jersey-Maryland  Interconnection  and  which 
the  GPU  Companies  are  a  part.   Once  again  this  is  designed 
to  achieve  the  most  economic  power  supply  for  all  the  companies 
in  the  System  and,  therefore,  for  their  customers. 

Only  a  relatively  small  part  -  less  than  3%  -  of 
the  revenues  of  the  GPU  System  are  derived  from  sales  to 
full  or  partial  requirements  wholesale  for  resale  customers, 
so  that  the  major  impact  of  the  transactions  that  I  have 
been  describing  relate  to  retail  sales.   I  am  not  at  all 
clear  how  the  provisions  of  Section  305  and  Section  203(b)(2)(A) 
of  the  Bill  would  be  applied,  if  those  provisions  were  to 
be  enacted  in  their  present  form.   If,  however,  this  were 
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to  occur,  the  result  would  be  unsatisfactory  on  almost  any 
basis  that  can  be  conceived  of.   For  example,  if  the  pur- 
chasing company  were  required  to  include  in  the  base  period 
and  adjustment  period  costs,  the  charges  that  it  would 
have  paid  if  the  purchase  had  been  made  from  a  non-affiliate, 
the  result  would  be  to  increase  its  charges  to  its  customers. 
If  it  were  required  to  exclude  both  its  actual  costs  and 
the  alternative  of  the  cost  that  would  have  been  applicable 
if  the  purchase  had  been  from  a  non-affiliated,  provision 
for  such  costs  would  then  have  to  be  made  on  an  estimated 
basis  in  base  rates  of  the  purchasing  company  or  by  allowance 
in  its  rate  of  return,  both  of  which  would  be  inconsistent 
with  the  objective  of  adjustment  clauses.   If  the  cost  were 
not  to  be  allowed  in  any  fashion,  the  result  would  be  clearly 
confiscatory. 

The  pattern  in  the  New  England  Electric  System 
("NEES")  is  somewhat  different  from  that  of  the  GPU  System, 
although  the  objective  is  the  same.   In  the  case  of  NEES, 
the  generating  facilities  of  the  System  companies  are  con- 
centrated in  a  single  company,  New  England  Power  Company 
("NEPCO")  which  supplies  the  major'  part  of  the  energy 
requirements  of  the  affiliated  operating  companies.   In 
addition,  the  NEES  System  owns  varying  participations 
in  various  Yankee  companies  in  New  England,  which  also 
supply  a  part  of  the  NEES  System  energy  requirements  and 
which  are  probably  affiliates  of  NEES  for  the  purpose  of 
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the  bill.   Once  again,  these  arrangements  are  designed  to 
provide  pov/er  supply  with  requisite  reliability  as  economically 
as  is  feasible.   Virtually  all  of  MEPCO's  sales  are  subject 
to  rate  regulation  by  the  FPC.   The  bulk  of  the  NEES  System 
revenues  are  derived  from  retail  sales.   NEPCO  makes  some 
sales  to  wholesale  for  resale  customers  and  some  of  its 
operating  affiliates  have  in  the  past  made,  and  in  the 
future  may  make,  sales  to  wholesale  for  resale  customers. 

Under  Section  203(b)(2)(A)  of  the  Bill,  the  State 
commissions  regulating  the  operating  company  affiliates  of 
NEPCO  would  be  precluded  from  including  in  the  adjustment 
clauses  authorized  by  such  State  commissions  charges  made 
to  them  by  NEPCO  or  the  Yankee  Companies  pursuant  to  rates 
approved  by  the  FPC.   Yet  the  State  commissions  may  well 
conclude  that  rate  regulation  of  the  operating  companies 
in  the  NEES  System  would  be  most  effective  with  such 
adjustment  clauses.   Likewise,  under  Section  305  of  the 
proposed  Bill,  the  operating  companies  making  wholesale 
sales  for  resale  would  be  required  to  exclude  charges  from 
NEPCO  and  the  Yankee  Companies  from  the  adjustment  clause  of  the 
operating  company  relating  to  such  wholesale  sales.   The 
result  would  be  that  the  FPC  could  authorize  NEPCO  to  make  a 
charge  to  a  NEES  operating  company,  but  could  not  authorize 
a  NEES  operating  company  to  pass  that  increased  charge  along 
through  an  adjustment  clause.   Since  the  whole  basis  under 
the  Holding  Company  Act  for  permitting  the  continued  operation 
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of  registered  public  utility  holding  company  systems  is  to 
achieve  the  practical  result  of  operation  of  the  System 
as  a  single  economic  unit,  but  to  preserve  State  laws  and 
State  regulation,  the  result  of  these  two  Sections 
cannot  be  reconciled  with  that  Act. 

Earlier,  in  discussing  this  subject,  I  noted  that 
under  the  standards  of  the  Holding  Company  Act,  and  also 
under  the  standards  of  the  Federal  Power  Act,  transactions 
must  be  at  cost.   One  of  the  elements  of  cost  is,  of  course, 
the  cost  of  capital.   In  reality  there  has  been  little 
difficulty  in  applying  this  standard  under  these  two  acts, 
and  the  particular  provision  which  I  have  been  discussing 
would  undo  much  of  the  progress  achieved  over  the  past  four 
decades  in  carrying  out  the  provisions  of  those  two  Acts. 

A  related  problem  arises  in  connection  with  fuel 
supply.   Only  a  few  years  ago,  an  electric  utility  could 
generally  obtain  adequate  fuel  supply  from  non-affiliates 
and  did  not  find  it  necessary  to  undertake  major  efforts  and 
investments  in  fuel  supply.   But  this  is  no  longer  generally 
true.   A  great  many  electric  utilities  are  now  facing  the 
necessity  of  undertaking  a  larger  role  in  providing  for  their 
own  fuel  supply,  frequently  in  States  outside  those  in  which 
their  public  utility  operations  are  conducted.   This  may 
involve  the  acquisition  of  coal  reserves,  the  financing  of 
the  development  of  mines,  uranium  exploration  activities  and 
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the  like.   Sometimes  this  can  be  done  by  the  utility  itself, 
but  generally  a  separate  corporation  must  be  established  in 
order  to  meet  State  law  requirements,  indenture  provisions, 
charter  provisions,  financing  constraints,  collective  bargaining 
agreements  and  the  like.   Section  305  and  Section  203(b)(2)(A) 
would,  on  their  face,  preclude  the  inclusion  of  charges 
made  by  these  fuel  affiliates  in  the  operation  of  adjustment 
clauses.   If  this  is  the  case,  the  result  would  be  to  deprive 
the  utility  of  the  opportunity  to  achieve  the  most  economic 
fuel  supply  since,  in  practical  effect,  they  would  then  be 
forced  to  rely  upon  a  supply  from  non-affiliates,  even 
though  more  costly  and  less  reliable. 

In  summary,  I  suggest  that  these  provisions  of 
the  Bill  are  highly  counter-productive.   I  believe  that  there 
is  no  major  impediment  under  existing  law  to  the  limitation 
to  cost  of  the  elements  going  into  the  operation  of  automatic 
adjustment  clauses  whether  the  cost  is  that  of  the  utility 
itself  or  of  an  affiliate,  and  that  utilities  and  their 
regulatory  agencies  at  the  State  and  Federal  level  can 
reasonably  be  expected  to  achieve  adjustment  clauses  that 
will  track  such  costs  in  a  realistic  and  timely  fashion. 


2.   Adjustment  Clauses  -  Percentage  Limitations 
on  Recovery  of  Cost. 


Section  305  of  the  Bill  would  forbid  the  FPC  to 
approve  an  automatic  adjustment  clause  which  provides  for 
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recovery  of  more  than  85%  of  the  amount  by  which  (a)  the 
amount  of  actual  covered  expenses  exceeds  (b)  1057o  of  the 
base  period  covered  expenses.   This  provision  parallels 
the  provision  in  Section  203(b)(2)(A)  of  the  Bill  relating 
to  adjustment  clauses  subject  to  State  Commission  regulation. 
While  I  have  understood  that  this  limitation  was  designed 
to  provide  "incentive"  in  the  purchase  of  goods  and  services , 
I  believe  that  the  provision  is  ill-conceived  and  would  make 
rate  regulation  much  more  difficult.   Many  State  and  Federal 
agencies  have  been  enlarging  their  review  of  utility  procure- 
ment practices,  and  it  is  understandable  and  desirable  that 
they  should  be  doing  so.   But  these  provisions  of  the  Bill 
would  disallow  a  portion  of  increased  costs  no  matter  how 
diligent  and  effective  the  utility's  procurement  practices 
have  been.   The  only  alternative  would  be  to  make  provision 
for  this  portion  of  the  disallowed  costs  on  an  estimated 
basis  in  the  utility's  base  rates,  which  would  be  impractical 
and  undercut  the  purpose  of  an  adjustment  clause,  or  to  deny 
the  utility  any  recovery  of  that  portion  of  its  costs,  which 
would  be  contrary  to  the  stated  purpose  of  rate  regulation, 
namely,  to  allow  a  utility  an  opportunity  to  recover  its 
prudently  incurred  costs  including  the  cost  of  its  capital. 

It  should  be  borne  in  mind  that  many  of  the  costs 
involved  in  automatic  adjustment  clauses  are  wholly  beyond 
the  control  of  a  utility.   Some  recent  examples  with  a 
major  impact  were  the  pricing  actions  and  embargo  of  the  OPEC 
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Nations,  the  import  tax  on  imported  fuel  oil  imposed  by  the 
Federal  government,  the  costs  resulting  from  the  Federal 
fuel  oil  allocation  program,  the  additional  costs  of  coal 
resulting  from  collective  bargaining  agreements  with 
the  United  Mine  Workers,  OSFiA  regulations,  "black  lung" 
benefits,  and  ICC-approved  rail  rate  increases,  State  fran- 
chise, gross  receipts,  energy  and  fuel  taxes.   If  the 
Federal  government  is  unable  to  contain  inflation  to  a 
satisfactory  degree,  it  is  unreasonable  for  Congress  to  adopt 
legislation  denying  recovery  of  a  part  of  the  inflation  in 
costs  experienced  by  utilities,  premised  on  the  belief 
that  utility  managers  can  contain  inflation  if  they  are 
given  the  incentive  to  do  so. 

If  the  procurement  practices  of  a  particular 
utility  -  or  of  a  particular  governmental  agency  -  are  not 
satisfactory,  they  should  be  improved, . and  the  legislative 
committee  and  regulatory  agency  review  on  that  score  may 
be  helpful.   However,  I  would  point  out  that  regulatory  and 
legislative  bodies  ought  to  bring  a  degree  of  realism  to  the 
subject.   Specifically,  I  suggest  that  those  utility  managers 
who  agreed  to  increases  in  prices  under  their  fuel  supply 
contracts  at  the  height  of  the  fuel  supply  crisis  in  late 
1973  and  1974,  when,  without  such  price  increases,  their 
fuel  supplies  would  have  been  cut  were  not  necessarily  in- 
correct in  believing  that  they  could  not  fuel  their  boilers 
with  law  suits. 
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Assuming  that  costs  are  prudently  incurred,  equity 
the  maintenance  of  a  viable  electric  utility  industry,  and 
even  Constitutional  principles  require  that  a  utility  have 
a  realistic  opportunity  to  receive  revenues  adequate  to 
cover  all  such  costs  and  not  just  a  portion  of  them. 

3 .   Construction  work  in  progress  ("CVJ1P"). 

Section  306  of  the  bill  would  forbid  the  FPC  to 
include  any  portion  of  CWIP  in  rate  base.   I  submit  that 
this  provision  of  the  bill  is  contrary  to  the  public  inter- 
est and  can  only  result,  in  the  long  run,  in  substantially 
higher  costs  to  customers. 

CWIP  reflects  an  investment  made  in  response  to 
the  public  utility  obligation  to  serve.   In  this  connec- 
tion, it  is  interesting  that  the  draftsman  of  the  bill 
provides  in  Section  303  of  the  bill,  for  reinforcement  of 
that  public  utility  obligation  as  applied  to  wholesale 
for  resale  customers,  but  only  three  sections  later  would 
refuse  to  recognize  in  rate  base  the  investment  mandated 
by  that  obligation. 

More  than  50  years  ago,  in  his  concurring 
opinion  in  the  Southwestern  Bell  Telephone  Company  case 
which  is  generally  regarded  as  the  foundation  of  modern 
rate  regulation,  Mr.  Justice  Brandeis  stated  that  it  was 
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the  investment  made  by  bondholders  and  stockholders,  not 
the  physical  property  of  a  utility,  that  should  be  employed 
as  a  utility's  rate  base.   The  inclusion  of  CWIP  in  rate 
base  is  completely  consistent  with  that  approach. 

The  FPC  is  conducting  a  rulemaking  proceeding  to 
determine  whether,  and  to  what  extent,  CWIP  should  be 
included  in  rate  base.   More  than  100  written  comments , 
some  of  very  great  length  and  supported  by  detailed  studies 
were  filed  with  the  FPC.   On  March  9,  1976,  the  FPC  heard 
more  than  10  hours  of  oral  argument  on  the  subject  from 
more  than  50  witnesses.   VJe  believe  that  the  record  in 
that  proceeding  establishes  clearly  that 

(1)  the  inclusion  of  CWIP  in  rate  base 
rests  upon  a  sound  legal  foundation, 

(2)  the  inclusion  of  CWIP  in  rate  base 
has  the  long-run  effect  of  reducing  costs  to 
customers,  and 

(3)  the  inclusion  of  at  least  some  CWIP 
in  rate  base  is  necessary  to  permit  the 
optimum  development  of  the  Nation's  energy 
resources  and  to  reduce  its  dependence  upon 
imported  fuel. 

We  must,  of  course,  await  the  outcome  of  that  proceeding  to 
ascertain  whether  the  FPC  concurs  in  that  assessment  of  the 
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record.   I  firmly  believe  that  it  will  do  so.   At  the  present  time 
more  than  20  State  commissions  permit  the  inclusion  of  some  CWIP 
in  rate  base  and  the  matter  is  under  consideration  in  other 
States. 

The  reason  that  the  inclusion  of  CWIP  has  become 
of  such  great  importance  is  that  inflation  in  costs  and 
the  lengthening  of  construction  periods  have  required  ap- 
proximately a  10-fold  increase  over  the  past  decade  of  the 
portion  of  investment  in  a  utility  that  is  involved  in 
CWIP.   In  many  companies,  as  much  as  one  third  to  one-half 
of  the  total  investment  is  embodied  in  CWIP,  and  the  trend 
has  increased  even  in  the  past  two  years. 

The  draftsmen  of  Section  203(c)(1)(A)  apparently 
recognized  the  necessity  for  permitting  a  State  regulatory 
agency  to  include  up  to  two-thirds  of  CWIP  in  rate  base.   I 
believe  that  there  can  be  no  logic  in  not  granting  the  FPC 
at  least  as  much  authority.   Indeed,  I  respectfully  suggest 
that  there  is  no  reason  for  restricting  either  a  State 
commission  or  the  FPC  in  this  respect.   The  situation 
will  differ  from  company  to  company  as  well  as  from 
State  to  State.   A  regulatory  agency  needs  a  great  deal  of 
flexibility  in  order  to  achieve  the  correct  end  result, 
and  this  is  one  element. 

In  summary,  the  subject  is  so  important  that  it 
cannot  -  must  not  -  be  dealt  with  by  a  legislative  strait- 
jacket.   Section  306  should  not  be  enacted. 
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4.   Limitation  on  Filing  of  Rate  Increases 

Section  304  of  the  bill  would  prohibit  the  filing 
of  a  rate  increase  by  a  public  utility  so  long  as  the  FPC 
has  pending  before  it  for  final  determination  any  rate 
schedule  previously  filed  by  such  public  utility. 

In  practical  effect,  this  would  permit  a  public 
utility  to  file  a  rate  increase  only  every  3-5  years,  in 
the  absence  of  a  radical  change  in  the  FPC  procedures  and 
decision-making  ability.   Given  the  FPC's  responsibilities 
in  both  the  electric  utility  and  natural  gas  industries, 
it  is  unrealistic  to  expect  such  a  radical  change. 

At  the  present  time,  a  public  utility  nay  file  a 
proposed  rate  change  employing  a  test  year  that  ends  not 
later  than  12  months  after  the  proposed  effective  date  of 
the  new  rates.   Such  filing  must  be  accompanied  by  elaborate 
data  and  supporting  testimony,  including  historical  data 
for  a  period  ending  not  more  than  seven  months  prior  to  the 
filing.   If  the  filing  employs  concepts  or  methodologies 
not  previously  accepted  by  the  FPC,  the  rate  increase 
may  be  summarily  rejected  and  the  FPC  has  not  hesitated 
to  employ  such  rejection  even  when  the  filing  employs  a 
concept  or  methodology  that  is  the  subject  of  a  rulemaking 
initiated  by  the  FPC  and  pending  before  it. 
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Assuming  that  the  filing  is  not  rejected,  the  FPC 
may  suspend  the  increase  for  up  to  five  months  after  the 
proposed  effective  date  of  the  increase,  which  may  not  be 
less  than  60  days  after  the  filing  of  the  cost  of  service 
data  relating  to  the  new  proposed  rates.   Motions  and 
replies  are  likely  to  be  submitted  and  these  frequently 
require  some  time  for  disposition. 

There  then  begins  the  lengthy  process  of  data 
requests  and  the  preparation  and  filing  of  prepared  testi- 
mony of  intervenors  and  the  staff  and  of  prepared  rebuttal 
testimony.   Some  time  thereafter,  the  proceeding  is  set  for 
hearing.   Following  the  hearings,  briefs  and  reply  briefs 
are  filed  and  the  administrative  law  judge  prepares  his 
recommended  decision.   Exceptions  thereto  and  supporting 
briefs  are  then  filed  with  the  FPC  and  ultimately  the  FPC 
reaches  a  decision.   Not  infrequently,  petitions  for  rehearing 
are  filed  and  the  FPC  must  act  on  them. 

Unless  there  is  a  settlement  along  the  way,  the 
process  is  likely  to  take  3  years  or  longer.   With  the  rapid 
changes  in  costs,  including  the  fact  that  the  increases  in 
rate  base,  operating  costs  and  costs  of  capital  are  rapidly 
outstripping  increases  in  revenues,  it  is  often  essential 
to  the  maintenance  of  its  ability  to  finance  its  construc- 
tion program  that  a  utility  file  successive  rate  increases 
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so  that  it  can  have  as  many  as  three  or  four  increases  pending 
before  the  FPC  reaches  a  final  decision  on  the  first.   The 
customer  is  protected  to  a  significant  degree  by  the  fact 
that  the  increase  is  almost  invariably  subject  to  refund. 
The  utility,  on  the  other  hand,  cannot  ever  collect  an  in- 
crease retroactively,  so  that,  if  it  is  not  permitted  to 
file  rate  increases  when  changes  in  its  costs  make  this 
appropriate,  it  will  suffer  a  permanent  loss. 

There  can  be  no  doubt  that  all  parties,  and 
particularly  the  utility,  would  be  in  a  better  position  if  it 
were  feasible  for  the  FPC  to  reach  a  final  decision  on  the 
filing  within  three  to  five  months.   But  clearly  this  is 
not  feasible,  and,  indeed,  the  wholesale  for  resale  cus- 
tomers would  urge  that  they  were  denied  due  process  if  the 
FPC  attempted  to  dispose  of  rate  increases  on  such  a  basis. 
While  I  believe  that  there  is  room  for  substantial  accelera- 
tion by  the  FPC  in  the  final  disposition  of  rate  cases,  I 
believe  it  is  unrealistic  to  expect  that  the  FPC  can  do 
a  great  deal  on  this  score,  even  in  the  absence  of  enact- 
ment of  Section  304,  since  the  FPC  has  a  great  many  respons- 
ibilities in  addition  to  reaching  decisions  on  electric 
utility  rate  charges. 

Section  304  of  the  bill  would  change  this  situa- 
tion -  for  the  worse.   It  would  provide  an  almost  irresistible 
incentive  for  wholesale  for  resale  customers  to  lengthen 
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to  FPC  approval)  prior  to  final  decision  by  the  FPC.   Sec- 
tion 304  of  the  bill  would  destroy  this  mutuality  of 
inter  :n.   It  would  not  only  lengthen 

the  period  required  for  disposition  of  proceedings  but 
it  would  also  significantly  reduce  the  likelihood  of  settle- 
ment of  proceedir 
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The  drastic  curtailment  of  construction  programs  of 
public  utilities  during  the  past  two  years  were  Lax 
occasioned  by  financing  constraints  -  i.e.,  by  insufficient 
earnings  to  meet  the  criteria  of  indentures  and  charters 
governing  the  issuance  of  new  securities  - 
recession  has  only  obscured  the  adverse  long-terr.  conse- 
quences of  such  curtailments.   Even  under  the  present  Stat 
some  utilities  have  not  been  able  to  finance  needed  facili- 
ties with  a  suspension  period  for  as  long  as  five  months  and 
have  found  it  necessary  to  seek  emergency  relief. 
Section  304,  there  would  not  even  be  a  statutory  basis  for 
emergency  relief.   For  a  utility  with  substantial  revenues 
subject  to  FPC  regulation,  Section  304  could  only  result 
a  disastrous  impairment  of  ability  to  meet  its  public 
utility  responsibilities. 

5 .   Marginal  Cost  Pricing. 

In  the  light  of  the  emphasis  given  to  marg ;j 
ratemaking  in  Title  II  of  the  bill,  the  absence  of  any  re: 
ence  to  the  subject  in  Title  III  is  striking.   :       206 
provides  that  covered  municipal  and  coopera: 
shall  apply  the  standards  of  Section  203  in  establishing 
their  own  rates,  but  it  does  not  require  an  outside  ag<. 
to  review  their  compliance  and  many  such  s       ..ill  be 
exempt  even  from  Section  206  by  virtue  of  Section  202.   Thus. 
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6.       ::•:-::::::. 

Several  of  the  provisions  of  Part  III  contain  impli- 
cations that  public  utilities  are  employing  unfair  methods  of 
competition  and  that  the  Federal  Power  Act  requires  amend- 
ment to  preclude  such  actions  in  the  future.   I  suggest  that 
these  implications  are  today  unsupported  in  fact  and  that 
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Congress  should  not  lend  credence  to  them.   Indeed,  I  Sugg- 
that  the  shoe  is  very  much  on  the  other  foot. 

Let  me  first  make  clear  that  I  believe  that  the 
majority  of  public  utilities  and  publicly-owned  an_ 
systems  are  now  working  together  effectively  to  serve  the 
Nation's  power  needs  within  the  Limits  t>£  their  re 

financial  and  other  capabilities.   Public  utilities 
to  have  difficulties  in  understanding  why  the  form  of  z'r.e 
institution  through  which  a  particular 
(public  utility  versus  cooperative,  for  i 
feet  the  level  of  the  costs  that 

electric  bill,  and  that,  if  any  justification  fc. 
ference  in  treatment  existed  in  the  pasr.  it  has  Long  si 
disappeared.   Nevertheless,  they  have  growr. 
living  with  this  disparity.   Public  utilities  also  h 
difficulty  in  understanding  why  the  public  intere? 
lengthy  regulatory  proceedings  for  rate  char 
utility  but  ordinarily  does  not  in  the  case  of  a  municipal 
or  cooperative  system,  but  again  they  have  grown  accustomed 
to  living  with  it.   Finally,  public  utilities  have  dif- 
ficulty in  understanding  why  municipal  and  cooperative 
systems  should  have  a  variety  of  forums  (e.g.,  FPC,  NRC,  ai 
the  courts)  in  which  to  make  complaints,  whereas  such 
are  not  available  for  complaints  by  public  utilities. 

The  central  issue  is  the  basis  upon  which  all 
ultimate  consumers  are  to  be  served.   The  ultimate  source  of 
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the  capital  required  to  provide  the  facilities  necessary  for 
such  service  is  the  same,  i.e.,  the  savings  of  the  Nation's 
citizens,  regardless  of  whether  the  facilities  are  owned  by 
a  public  utility  or  a  cooperative  or  a  governmental  agency. 
There  is  no  justification  for  one  customer  to  have  a  sub- 
stantial tax  component  in  his  electric  bill  and  an  identical 
customer  to  be  relieved  of  such  taxes.   There  is  no  reason 
for  one  customer  to  pay  rates  determined  by  an  independent 
regulatory  agency  to  be  fair  and  reasonable  but  for  another 
to  pay  rates  not  subjected  to  regulatory  scrutiny.   The 
whole  subject  of  competition  should  be  put  in  perspective 
and,  if  the  Congress  intends  to  deal  with  that  issue,  it 
should  do  so  with  a  comprehensive  and  unbiased  examination 
of  the  realities  and  how  the  interests  of  the  great  majority 
of  the  Nation's  citizens  can  be  best  served. 


There  are  many  other  matters  of  importance  in 
Part  III  which  are  deserving  of  comment,  but  which  I  have 
not  addressed  because  this  statement  is  already  too  long. 
I  appreciate  the  opportunity  afforded  to  me  to  appear 
before  the  Committee. 


Thomas  M.  Debevoise 
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APPENDIX  A 


STATEMENT  OF  EDUCATIONAL  AND 
PROFESSIONAL  BACKGROUND 
OF  THOMAS  M.  DEBEVOISE 


I  received  a  B.A.  degree  from  Yale  University  in  1950 
and  LL.B.  degree  from  Columbia  Law  School  in  195 A.   From 
1954  to  1956  I  was  an  Assistant  U.  S.  Attorney  for  the 
Southern  District  of  New  York.   I  practiced  law  in  the  State 
of  Vermont  thereafter  and  served  as  Attorney  General  of  the 
State  of  Vermont  during  the  period  1960-62. 

In  1962,  I  became  Assistant  General  Counsel  of 
the  Federal  Power  Commission  in  charge  of  electric  utility 
matters  and  served  in  that  capacity  during  the  period  1962- 
64. 

While  I  was  at  the  Federal  Power  Commission,  I 
served  as  chairman  of  the  Legal  Advisory  Committee  of  the 
Commission's  National  Power  Survey.   I  left  the  Federal 
Power  Commission  in  1964  and  opened  my  own  law  office  in  the 
District  of  Columbia  and  a  year  later  participated  in  the 
formation  of  the  District  of  Columbia  law  firm  of  Debevoise 
&  Liberman.   I  continued  as  senior  partner  of  that  firm  from 
1965  through  1974,  with  the  larger  part  of  my  practice  being 
devoted  to  electric  utility  matters. 

In  1974  I  became  Dean  of  the  Vermont  Law  School, 
Woodstock,  Vermont,  and  counsel  to  the  Debevoise  &  Liberman 
firm  and  I  am  presently  serving  in  those  capacities. 
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I  am  a  member  of  the  bar  of  the  District  of  Columbia 
and  of  the  States  of  Mew  York  and  Vermont,  and  of  American, 
District  of  Columbia,  Federal,  Federal  Power  and  Vermont  Bar 
Associations  and  of  the  Association  of  the  Bar  of  the  City 
of  New  York. 


751 


Statement  by  Alex  Radin,  Executive  Director, 
American  Public  Power  Association,  Washington,  D.C. 
before  Subcommittee  on  Energy  and  Power  of  the 
House  Interstate  and  Foreign  Commerce  Committee 
April  5,  1976 

My  name  is  Alex  Radin.   I  am  Executive  Director  of  the  American  Public  Power 
Association,  a  national  organization  representing  more  than  1400  local  publicly  owned 
electric  utilities  in  48  Scates,  Guam,  the  Virgin  Islands, Puerto  Rico,  and  American 
Samoa. 

Our  Association  is  pleased  tc  offer  views  on  H.R.  12461  and  related  legislative 
proposals.   We  are  especially  interested  in  wholesale  electric  rate  regulation,  the 
subject  of  the  panel  in  which  I  am  participating,  because  667  of  the  more  than  2,200 
municipal  and  other  local  publicly  owned  electric  utilities  purchase  all  or  part  of 
their  wholesale  power  requirements  from  private  power  companies  subject  to  the 
jurisdiction  of  the  Federal  Power  Commission. 

Although  I  will  confine  my  testimony  today  to  the  subject  of  wholesale  rate 
regulation,  members  of  our  Association  also  have  a  vital  interest  in  other  provisions 
of  this  bill.   If  agreeable  with  the  committee,  I  would  like  to  submit  our  views  on 
other  provisions  separately,  before  the  record  of  these  hearings  is  closed. 

Our  concern  with  the  state  of  wholesale  electric  rate  regulation  stems  from  the 
fact  that  we  do  not  feel  that  the  consumer  protection  provisions  of  the  Federal  Power 
Act  which  were  mandated  by  the  Congress  in  1935  have  been  adequately  carried  out  in 
recent  years.   Among  other  things,  those  consumer  protection  provisions  were  designed 
to  achieve  these  objectives:  first,  to  protect  wholesale  purchasers  of  electric  power 
from  anticompetitive  abuse;  and  second,  to  insure  that  wholesale  electric  rates  are 
set  at  just  and  reasonable  levels. 

To  put  our  concern  in  perspective,  it  is  important  to  understand  that  local 
publicly  owned  electric  utilities  (most  of  which  are  owned  and  operated  on  a  non-profit 
basis  by  municipalities),  rural  electric  cooperatives,  and  small  private  power  companies 
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are  the  wholesale  purchasers  meant  to  be  protected  under  Parts  II  and  III  of  the 
Federal  Power  Act,  both  in  terms  of  reasonable  rates  and  in  maintaining  competitive 
opportunities  in  the  wholesale  power  market. 

The  vast  disparity  in  the  average  size  and  resources  of  the  wholesale  purchasers 
and  the  supplying  privately  owned  utilities  demonstrates  the  need  for  the  protection 
of  the  smaller  purchasing  utilities  by  the  Federal  Power  Commission.   Although  there 
are  some  large  local  publicly  owned  electric  utilities,  such  as  those  serving  the 
cities  of  Los  Angeles,  Seattle,  Memphis,  Jacksonville  and  others,  the  average  local 
public  power  system  is  quite  small,  serving  an  estimated  5,000  meters.   By  contrast, 
the  average  privately  owned  electric  utility  serves  more  than  281,000  meters. 

These  figures  highlight  the  extent  to  which  the  wholesale  purchasers  of  electric 
power  must  rely  upon  FPC  for  protection  against  excessive  rates  and  anticompetitive 
practices. 

Another  factor  to  keep  in  mind  in  judging  the  significance  of  the 
consumer  protection  features  of  the  Federal  Power  Act  is  the  relative  importance  of 
wholesale  sales  to  the  seller  and  the  purchaser  of  wholesale  power.   Revenues  from 
wholesale  sales  to  the  average  privately  owned  power  company  account  for  only  about 
8.2%  of  total  electric  operating  revenues,  and  only  1.5%  of  the  revenues  of  the  average 
private  power  company  are  derived  from  wholesale  sales  to  publicly  owned  electric 
utilities.   On  the  other  hand,  purchased  power  costs  of  the  local  public  power  systems 
served  by  privately  owned  utilities  represent  an  estimated  70%  or  more  of  the  total 
electric  operating  and  maintenance  expenses  of  the  average  publicly  owned  electric  utility. 

Thus,  an  increase  in  wholesale  rates  by  a  private  power  company  could  have 
relatively  little  impact  on  that  utility's  financial  standing,  but  a  very  significant 
effect  on  the  expenses  of  the  purchasing  utility.   In  fact,  wholesale  power  costs 
represent  the  largest  single  item  of  expense  of  a  utility;  consequently,  the  level 
of  wholesale  rates  could  mean  life  or  death  for  a  utility  dependent  upon  wholesale 
purchases  of  power. 
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The  legislation  which  this  subcommittee  is  considering  would  reaffirm  and 
strengthen  the  consumer  protection  mandate  of  1935  in  several  areas  of  wholesale 
regulation  and  competition.   Such  an  updating  of  the  Act  is  necessary  if  our  nation's 
pluralistic  electric  power  industry  is  to  survive  with  active,  competitive  participation 
by  small  publicly  owned  electric  utilities. 
Need  to  Expedite  ETC  Action  on  Wholesale  Rate  Cases 

As  presently  constituted,  the  wholesale  rate  filing  provisions  of  Section  205(e) 
of  the  Federal  Power  Act  are  seriously  deficient.   That  section  authorizes  the 
Commission,  in  its  discretion,  to  suspend  rate  increase  filings  for  up  to  five  months. 
After  the  suspension  period  the  rates  go  into  effect  without  any  determination  as  to 
whether  they  are  lawful,  until  a  final  order  is  rendered  by  the  Commission. 

Rates  collected  until  final  disposition  by  the  Commission  are  subject  to  refund 
to  the  purchasing  utility,  and  it  may  appear  that  the  refund  provisions  offer 
protection  to  the  wholesale  purchaser.   However,  in  the  real  world  this  is  not  true. 

In  the  first  place,  during  the  period  in  which  an  increase  is  pending  before  the 
Commission,  the  purchaser  pays  a  rate  which  has  not  been  declared  lawful.   The  period 
before  the  rate  case  is  finally  resolved  by  the  Commission  may  drag  on  for  many  months, 
if  not  years.   We  are  aware  of  some  cases  which  have  been  pending  before  the  Commission 
for  three  or  four  years  without  a  decision  having  been  rendered. 

Secondly,  the  Commission  has  frequently  allowed  successive  rate  increases  to  go 
into  effect  before  the  first  one  has  been  decided.   This  situation  results  in  the 
so-called  "pancaking"  of  rate  increases,  one  on  top  of  another. 

To  further  compound  the  problem,  the  wholesale  rate  charged  a  municipal  utility 
may  in  fact  be  higher  than  some  retail  rates  charged  by  the  supplying  utility  in  a 
competing  service  area. 

What  this  adds  up  to  is  a  situation  whereby  the  wholesale  purchaser  intended 
to  be  protected  by  the  Federal  Power  Act,  both  as  to  rates  and  as  a  viable  compel itor, 


754 


may  be  forced  to  charge  higher  retail  rates  than  the  neighboring  company  which  acts 
both  as  a  wholesale  supplier  and  a  retail  competitor. 

It  is  obvious  that  consumers  of  the  purchasing  utility  will  not  long  endure 
this  situation.   They  may  thus  be  forced  to  favor  a  sale  of  the  purchasing  utility  to 
its  large  private  power  company  supplier — not  because  its  operations  are  not  viable, 
not  because  it  is  less  efficient,  and  not  because  of  poor  service,  but  because  delay 
at  the  Commission  and  deficiencies  of  Section  205(e)  are  thwarting  the  mandate  of  the 
entire  Act  -  which  is  to  protect  and  preserve  a  competitive,  pluralistic  electric 
industry. 

Section  304  of  H.R.  12461  would  provide  some  relief  to  the  problem  described 
by  prohibiting  "pancaking"  of  wholesale  rate  increases  before  the  Commission,  but  it 
retains  the  current  five-month  suspension  provisions.   APPA  supports  this 
provision,  but  believes  that  it  should  be  amended  along  the  lines  of  Section  4  of 
H.R.  12608,  which  would  change  Section  205(e)  of  the  Federal  Power  Act  to  provide 
that,  "No  rate  or  charge,  or  any  portion  thereof,  sought  to  be  increased  by  a  public 
utility  under  this  section  shall  become  effective  until  hearings  have  been  completed 
and  a  final  order  issued  by  the  Commission  upholding  the  lawfulness  of  all  or  a  portion 
of  any  such  increase."  This  amendment  would  stop  the  "pancaking"  of  wholesale  rate 
increases  and  insure  that  purchasing  utilities  are  paying  only  rates  found  lawful  by 
the  Commission. 

It  should  be  noted  that  under  Section  4  of  H.R.  12608,  a  portion  of  an  increase 
may  be  found  lawful,  while  other  parts  are  being  contested.   Such  a  procedure  is 
consistent  with  the  practice  followed  by  many  state  commissions,  and  should  act  as 
an  incentive  for  the  Commission  to  dispose  of  rate  cases  expeditiously,  and  as  an 
incentive  for  supplying  companies  to  present  cost  figures  most  likely  to  be  found 
lawful  either  in  whole  or  in  part,  without  protracted  hearings. 

We  note  that  the  Commission  has  taken  cognizance  of  the  problem  of  delays  in 
deciding  rate  cases  by  announcing  last  week  that  it  would  take  certain  steps  to 
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reduce  regulatory  lag.   The  present  Commission  is  to  be  commended  for  its  efforts  in 
this  direction,  but  it  is  impossible  to  know  at  this  point  whether  the  procedures 
contemplated  by  the  Commission  will  in  fact  speed  up  its  processing  of  rate  cases, 
and  if  so,  to  what  extent. 

In  any  event,  we  feel  that  amendment  of  the  Federal  Power  Act  along  the  lines 
we  have  discussed  would  be  the  most  effective  means  of  insuring  more  expeditious 
handling  of  rate  cases  by  the  Commission. 

Many  of  the  problems  associated  with  Section  205(e)  come  about  because  the  small 
purchasing  utility  is  in  a  position  of  being  a  captive  wholesale  customer.   Yet,  within 
the  last  decade  there  have  been  numerous  cases  which  have  confirmed  the  fact  that 
private  power  companies  are  subject  to  the  antitrust  laws  and  that  there  is  no  "natural 
monopoly"  in  the  sale  of  power  at  wholesale.   What  this  means  is  that  every  electric 
utility,  large  or  small,  public  or  private,  has  a  legal  right  to  enter  a  wholesale 
power  market  whereby  it  can  purchase  power  from  any  supplier  -  not  just  a  neighboring 
utility  -  and  where  it  can  expect  equal  treatment  in  receiving  transmission  service, 
coordination  of  facilities,  pooling  of  generating  resources,  and  participation  in 
bulk  power  supply  transactions. 

As  noted  by  the  United  States  Supreme 
Court  in  a  1973  decision:  "There  is  nothing  in  the  legislative  history  which  reveals 
the  purpose  to  insulate  electric  power  companies  from  the  antitrust  laws.   To  the 
contrary,  the  history  of  Part  II  of  the  Federal  Power  Act  indicates  an  overriding 
policy  of  maintaining  competition  to  the  maximum  extent  possible  consistent  with  the 
public  interest."  Otter  Tail  Power  Co.  v.   U.S.,  410  U.S.  366,  374  (1973). 

In  another  decision,  the  Court  stated  that  the  Commission  "possesses  broad 
regulatory  authority  ...  (and)  is  charged  with  responsibility  for  considering  anti- 
trust policy  under  its  statute."   Gulf  States  Utilities  v.  FPC,  411  U.S.  747,  761  (1973) 
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These  cases,  and  others,  have  unequivocally  held  that  the  Commission  has  a  duty 
to  consider  antitrust  matters  and  order  appropriate  remedies.   However,  the  present 
Commission  acts  as  if  it  had  not  received  copies  of  the  opinions  cited,  and  consistently 
ignores  allegations  of  anticompetitive  practices.   The  Supreme  Court  (and  APPA  agrees) 
believes  that  the  present  Act  imposes  a  duty  on  the  Commission  to  insure  a  free-flowing 
wholesale  market  for  electric  power. 

To  assure  that  this  mandate  is  fulfilled,  APPA  supports  several  sections  of 
H.R.  12461  which  would  help  to  guarantee  that  even  an  unsympathetic  Commission  will  be 
more  faithful  in  carrying  out  its  antitrust  mandates. 
Prohibition  Against  Unfair  Competition 

Section  307  of  H.R.  12461  would  empower  the  Commission  to  prohibit  any  "unfair 
method  of  competition,"  either  on  its  own  motion  or  on  complaint,  and  provide  for  the 
rejection  of  filings  which  would  result  in  an  unfair  method  of  competition,  such  as 
proposed  wholesale  rates  which  are  higher  than  retail  rates  of  the  wholesale  supplier. 
This  addition  to  the  Federal  Power  Act  would  arm  the  Commission  with  the  flexibility 
to  deal  with  anticompetitive  problems  in  their  incipiency. 

For  example,  if  a  pooling  contract  filed  with  the  Commission  contained  provisions 
restricting  entry,  it  could  be  challenged  at  the  time  of  the  filing,  rather  than 
forcing  the  excluded  utility  to  engage  in  long,  expensive  antitrust  struggles  in  the 
courts  or  before  the  Commission.   Blatant  anticompetitive  practices  such  as  refusals 
to  sell,  exchange,  or  transmit  power  at  wholesale  also  could  be  challenged.   Contractual 
provisions  restricting  the  right  of  wholesale  customers  to  interconnect,  pool,  install 
generation,  expand  territory,  or  deal  with  other  utilities  also  could  be  eliminated. 

The  purpose  of  Section  307  is  not  new  to  the  electric  industry.   In  1970,  the 
Atomic  Energy  Act  was  amended  to  provide  for  prelicensing  antitrust  review  of  nuclear 
power  generating  facilities.   Under  this  amendment,  the  Nuclear  Regulatory  Commission 
was  given  a  mandate  to" look,  at  anticompetitive  matters  in  their  incipiency.   That 
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amendment  was  not  an  attack  on  those  utilities  seeking  nuclear  power  plant  licenses. 
It  reflected  the  need  for  insuring  competition  in  the  wholesale  power  market. 

We  believe  that  the  amendment  has  worked  well  for  all  electric  utilities  involved, 
and  for  consumers.   It  has  facilitated  better  coordination  among  utilities  in  the 
planning,  construction  and  utilization  of  electric  facilities,  and  has  permitted 
smaller  utilities  access  to  units  to  which  they  otherwise  would  have  been  precluded 
from  obtaining  a  share  of  ownership  or  output. 

A  paper  presented  on  March  10,  1976  by  David  W.  Penn  of  the  Antitrust  and  Indemnity 
Group,  Nuclear  Reactor  Regulation,  U.S.  Nuclear  Regulatory  Commission,  entitled, 
"The  NRC's  Antitrust  License  Conditions  and  the  Structure  of  the  Electric  Utility 
Industry,"  described  the  various  license  conditions  effected  by  NRC  antitrust  review. 
They  fall  in  five  general  categories:  unit  access  (through  direct  ownership  or  sale 
of  power),  transmission  services,  coordinated  operations,  planning,  and  contractual 
provisions. 

With  few  exceptions,  antitrust  review  at  NRC  has  not  resulted  in  contested  cases, 
and  there  is  virtually  no  evidence' of  delay.   Yet,  for  the  small  electric  utility,  this 
amendment  has  opened  new  opportunities.   For  example,  the  Pascoag,  R.I.,  Fire  District 
&  Electric  Co.  (a  municipally  owned  utility  serving  2800  customers)  recently  acquired 
.05%  ownership  of  a  1100  megawatt  nuclear  power  plant  to  be  built  in  Maine.   Power 
from  that  plant  will  flow  to  Pascoag  through  transmission  lines  associated  with  the 
New  England  Power  Pool,  which  represents  a  coordinated  effort  of  public  and  private 
electric  utilities  in  that  region. 

APPA  believes  that  experience  under  the  Atomic  Energy  Act  has  been  good  for  all 
segments  of  the  electric  industry.   It  is  time  to  amend  the  Federal  Power  Act. 
to  accomplish  the  same  effective  results  in  all  areas  of  wholesale  power  supply  - 
not  just  those  associated  with  nuclear  power  plants.   To  achieve  this-,  objective, 
we  strongly  support  Section  307  of  H.R.  12461. 
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Amendments  Would  Promote  Interconnections,  Power  Pooling 

However,  other  steps  are  necessary,  too.   A  legal  right  or  a  fair  opportunity 
without  a  means  to  implement  it  is  not  worth  much.   Consider,  for  example,  the  Pascoag 
Fire  District  situation:  assuming  it  had  been  offered  only  ownership  without  trans- 
mission rights,  such  ownership  alone  would  not  have  made  a  single  kilowatt  hour 
available  to  the  Fire  District  from  the  nuclear  plant  in  Maine. 

Wholesale  power  market  conditions  should  make  it  possible  for  every  utility  to 
sell  and  buy  power  in  the  most  economically  feasible  and  competitive  manner.   However, 
the  present  provisions  of  the  Federal  Power  Act  are  not  adequate  to  achieve  this  purpose. 

The  1935  mandate  contained  in  Section  202(a)  of  the  Act  which  instructed  the 
Commission  to  encourage  "voluntary"  interconnections  should  be  stricken,  and  replaced 
with  the  new  standard  proposed  in  Section  302(a)  of  H.R.  12461,  which  would  instruct* 
the  Commission  to  promote  interconnections  "for  the  purpose  of  assuring  the  goals 
set  forth  in  this  part  and  to  assure  maximum  competitive  opportunities  for  the  purchase 
and  sale  of  electric  energy  at  wholesale  at  the  lowest  possible  cost." 

Section  302(b)  of  H.R.  12461  would  amend  Section  202(b)  of  the  Act,  empowering  the 

Commission  to  order  transmission  services,  wheeling,  pooling,  and  coordination.   It 

would  thus  insure  that  the  Act  reflected  the  current  state  of  bulk  power  supply 

technology  and  arrangements.   The  1970  National  Power  Survey  issued  by  the  Federal 

Power  Commission  stated  both  the  problem  and  the  solution  in  two  brief  paragraphs: 

Simultaneous  outages  of  major  generating  plants,  delays 
in  placing  new  generation  in  service  on  schedule,  fuel  shortages, 
and  unforeseen  power  demands  have  jeopardized  or  degraded  bulk, 
power  supply  in  some  sections  of  the  country.   Overall  system 
stability  must  be  protected  at  all  times  in  spite  of  these 
difficulties,  so  there  is  need  to  provide  large  blocks  of 
economic  and  reliable  generation,  and  to  provide  transmission 
networks  capable  of  transferring  large  amounts  of  power  from 
one  area  to  another. 

The  electric  utility  industry  can  achieve  full  coordination, 
without  altering  its  pluralistic  character,  by  coordinating  the 
planning,  construction,  and  operating  activities  of  all  utility 
groups  in  areas  with  loads  of  sufficient  size  to  realize  all 
the  potential  benefits  of  modern  technology,  and  by  strengthening 
generation  and  transmission  facilities  as  necessary  for  assuring 
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adequacy  and  reliability  of  power  supply.   Certainly,  from 
both  the  resource  conservation  and  economy  of  service  view- 
points, coordination  among  all  of  the  utilities  within  the 
respective  regions  should  be  a  major  objective. 

The  importance  of  amending  Section  202(b)  cannot  be  overstated.   Advancement  in 
the  planning  and  building  of  transmission  facilities  and  coordination  has  varied  from 
region  to  region  for  many  years,  and  the  Federal  Power  Act  has  not  proved  to  be  entirely 
adequate  in  assuring  such  arrangements  in  areas  of  the  country  where  coordination  and 
fair  opportunity  for  participation  by  all  electric  utilities  has  not  taken  place. 

For  example,  the  New  England  Power  Pool  was  the  result  of  proceedings  initiated 

by  small  utilities  in  many  forur^,  including  FPC,  the  Securities  and  Exchange  Commission, 

and  the  former  Atomic  Energy  Commission.   Had  the  Federal  Power  Act  been  amended  in 

the  manner  proposed  in  Section  302(b)  of  H.R.  12461,  it  is  possible  that  a  great  deal 

of  expense  and  litigatory  delay  could  have  been  avoided  while  achieving  the  benefits 

of  NEP00L.   Recently,  Mr.  James  Tribble  of  the  New  England  Electric  System  described 

the  progress  being  made  under  that  agreement: 

"The  Pool  has  operated  successfully  since  1971.   Reliability 
and  economy  have  been  improved  markedly  by  central  dispatching. 
Economies  of  scale  ara  being  realized  as  numerous  jointly-owned 
generating  units  are  committed  and  interpool  purchases  arranged. 
Membership  in  NEP00L  has  grown  to  include  over  50  utilities 
having  over  98%  of  the  total  New  England  load.   This  record  of 
success  is  expected  to  continue  in  the  future." 

Secretary  of  the  Interior  Thomas  Kleppe  recently  indicated  that  the  Department 

of  the  Interior  will  ask  Congress  to  authorize  a  second  direct  current  intertie 

between  the  Pacific  Northwest  and  the  Pacific  Southwest.   This  transmission  facility 

would  be  some  1,054  miles  in  length  and,  as  Secretary  Kleppe  noted,  would  substitute 

hydroelectric  power  for  more  expensive  oil,  and  reduce  the  need  for  additional 

generating  capacity.   All  this  would  be  possible  by  building  a  line  which  would  enable 

the  transfer  of  energy  between  regions,  and  save  at  least  $84  million  annually, 

according  to  the  Secretary. 
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Although  excellent  progress  has  been  made  in  many  regions  in  recent  years  in 
assuring  better  coordination  and  pooling  of  all  utilities  (as  witness  the  Pacific 
Northwest-Pacific  Southwest  intertie  and  the  NEPOOL  arrangement  in  New  England) ,  there 
are  still  cases  of  municipal  utilities  being  denied  access  to  transmission  and  other 
such  arrangements. 

We  believe  that  the  amendment  to  Section  202(a)  of  the  Federal  Power  Act  by 
Section  302(b)  of  H.R.  12461  would  assure  small  as  well  as  large  electric  utilities  of 
such  bulk  power  supply  services  as  emergency  back-up,  high-voltage  service,  reserve 
sharing,  seasonal  exchanges,  central  dispatching,  and  other  sarvices  which  are  essential 
to  effective  pooling  and  coordination. 

APPA  also  supports  the  provisions  of  Section  301  of  H.R.  12461, which  would  require 
each  public  utility  to  make  new  or  increased  capacity  in  transmission  and  generating 
facilities  available  to  other  utilities  within  certain  "planning  areas." 

This  amendment  would  be  of  particular  value  to  small  electric  systems  which  may 
face  the  prospect  of  shutting  down  generators  because  of  unavailability  of  natural  gas. 
It  could  also  be  useful  to  utilities  which  might  be  ordered  to  shut  down  or  convert 
oil-fired  plants  as  a  conservation  measure.   The  amendment  proposed  by  Section  301 
would  give  such  utilities  an  opportunity  to  participate  in  a  more  economical  power 
supply  than  might  otherwise  be  available.   It  could  also  make  possible  better  coordination 
of  power  facilities  within  a  region. 
Continuity  of  Wholesale  Power  Supply  Must  Be  Assured 

In  recent  months  some  private  power  companies  subject  to  the  jurisdiction  of  the 
FPC  have  given  notice  to  their  wholesale  customers  that  power  supply  will  be  on  a 
day-to-day  basis.   Again,  it  is  the  small  purchasing  utility  which  is  placed  in  a 
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precarious  position  by  such  an  action.   Without  the  assurance  of  continuous  service 
the  wholesale  purchasing  utility  is  placed  at  a  competitive  disadvantage,  and  may 
find  it  difficult  to  retain  or  attract  industry  concerned  about  an  assured  power 
supply.   The  wholesale  purchaser  also  may  be  forced  to  pursue  uneconomic  power  supply 
choices  in  order  to  serve  its  retail  customers. 

The  reason  given  for  such  curtailment  actions  is  anticipated  power  deficiencies 
of  the  supplier.  Such  actions  raise  quest  ions »which  are  addressed  in  Section  303  of 
H.R.  12461,  and  Section  3  of  H.R.  12608.  Both  sections  would  amend  Section  202(c)  of 
the  Federal  Power  Act  in  order  to  assure  "continuity  of  service"  to  wholesale  purchasers 
require  reporting  of  anticipated  deficiencies  of  power,  provide  for  fair  curtailment 
plans,  and  authorize  the  Commission  to  order  interconnections  and  other  arrangements 
to  alleviate  power  shortages. 

APPA  believes  that  the  current  provisions  of  the  Federal  Power  Act  do  not  allow 
a  public  utility  to  withdraw  service  from  a  wholesale  customer  after  service  has  been 
initiated.   When  a  contractual  relationship  has  been  established  between  the  supplier 
and  the  wholesale  customer,  a  public  utility  obligation  is  placed  upon  that  supplier, 
which  includes  the  duty  to  serve  without  undue  discrimination  or  unfair  preference. 
A  right  of  a  customer  to  service  implies  an  obligation  by  the  supplier  to  provide 
service  on  a  continuous  basis.   In  light  of  the  competitive  status  between  supplier 
and  wholesale  customer,  the  public  utility  responsibility  imposed  by  the  Act   means 
that  the  supplier  may  not  keep  his  retail  customers  on  continuous  service  while  cutting 
off  power  to  the  wholesale  customer.   These  issues  are  currently  being  litigated  before 
the  Commission. 

Assuming  that  APPA's  interpretation  of  the  Act  is  upheld,  we  still  believe  that 
the  amendments  to  Section  202(c)  are  necessary,  for  several  reasons:   First,  a 
statutory  method  for  evaluating  the  availability  of  power  would  be  initiated;  second, 
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new  criteria  for  curtailment  of  retail  customers  would  be  mandated;  and  third,  specific 
authority  would  be  given  to  the  Commission  to  take  those  steps  necessary  to  cope  with 
power  shortages,  should  they  arise. 

Although  Section  305  is  entitled  "Fuel  Adjustment  Clause",  the  language  in  the 
body  of  the  bill  (page  37,  line  23;  page  38,  lines  A,  5,  10,  19,  20,  and  23; 
oage  39,  line  1)  uses  the  term  "automatic  adjustment  clause."  This  language  should 
be  changed  either  to  "automatic  fuel  adjustment  clause"  or  simply  "fuel  adjustment 
clause."  Otherwise,  this  language  may  be  used  to  justify  Commission  approval  of  a 
wide  variety  of  long-sought  automatic  "adjusters,"  including  so-called  "commodity" 
clauses,  "tax"  clauses,  "labor"  clauses,  etc. 

Section  305  would  limit  the  pass-through  of  increased  fuel  costs  to  less  than 
100%  of  the  increase  even  after  some  increase  (5%  above  mean  base  price)  had  been 
completely  absorbed  without  rate  increases.   This  limitation  presumably  is  intended 
to  shield  consumers  from  the  full  brunt  of  rate  increases  resulting  from  rising  fuel 
costs,  and  to  encourage  diligent  efforts  by  utilities  to  hold  down  fuel  costs  wherever 
possible.   This  limitation  on  "pass  through"  may  be  desirable  over  some  range  of  fuel 
price  changes  but  it  may  be  unreasonable  in  the  event  of  incidents  of  very  sharp  and 
rapid  increases  in  fuel  cost  such  as  occurred  during  the  Arab  oil  embargo  of  1973. 
Perhaps  both  utilities  and  consumers  could  be  afforded  protection  if  the  full  pass 
through  were  allowed  after  fuel  had  risen  beyond  a  certain  point  above  the  "base," 
with  the  proviso  that  such  increases  would  be  subject  to  refund  after  subsequent 
evidentiary  hearing. 
Auditing  of  Fuel  Purchasing  Practices 

APPA  supports  enactment  of  the  provisions  of  Section  305  of  H.R.  12461,  and 
Section  7  of  H.R.  12608,  both  of  which  would  provide  for  audits  by  the  Commission 
of  fuel  acquisition  practices  and  empower  it  to  halt  any  practice  which  is 
"unreasonably  discriminatory  or  anticompetitive  in  nature." 
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The  Commission  has  embarked  on  a  number  of  fuel  purchasing  audits  and  investigations, 
and  it  should  be  commended  for  these  efforts.   The  proposed  amendment,  however,  would 
create  an  ongoing  program  of  auditing  fuel  purchases,  insuring  that  the  interest  of 
any  future  Commission  is  not  diverted  from  this  important  aspect  of  utility  rate- 
making  . 

In  addition,  the  standards  requiring  competitive  fuel  purchases  by  public  utilities 
would  assure  consumers  that  the  price  paid  for  fuel  is  the  result  of  hard  bargaining. 
This  requirement  is  badly  needed  in  light  of  the  fact  that  fuel  costs  can  presently 
be  passed  on  without  continuous  scrutiny  by  the  Commission  under  a  competitive  purchasing 
standard. 

There  are  two  additional  provisions  concerning  wholesale  rateizaking  that  APPA 
hopes  will  be  supported  by  the  Subcommittee:  * 

1.  Inclusion  of  "construction  work  in  progress"  (CWIP)  in  the  rate  base  should 
be  prohibited.   Such  a  prohibition  is  covered  both  in  Section  306  of  H.R.  12461  and 
Section  6  of  H.R.  12608,  which  limits  costs  that  may  be  included  in  the  rate  base  to 
facilities  which  are  "used  and  useful."   The  standard  of  "used  and  useful"  is  currently 
contained  in  the  regulations  of  the  Commission,  but  FPC  is  now  considering  a  rulemaking 
which  would  allow  CWIP. 

2.  Use  of  a  future  test  year  in  establishing  wholesale  electric  rates  should  be 
prevented  by  requiring  rates  to  be  based  on  "actual  costs  which  are  known  and  measurable 
with  reasonable  accuracy  at  the  time  of  the  filing..."   Such  a  prohibition  would  be 
called  for  in  Section  6  of  H.R.  12608.   This  standard  was  contained  in  the  Commission's 
regulations  until  recently,  when  the  Commission  adopted  a  rulemaking  allowing  use  of 
future  test  year  data.   We  believe  that  rates  should  not  be  based  on  hypothetical, 
conjectural  estimates  which  might  well  become  self-fulfilling. 
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APPA  supports  the  concept  of  a  Public  Counsel  within  the  Federal  Power  Commission, 
as  would  be  established  in  Section  308  of  H.R.  12461.   However,  as  an  alternative, 
we  would  also  suggest  that  the  Subcommittee  look,  at  the  possibility  of  adopting 
amendments  to  the  Act  which  would  insure  more  independent  participation  in  proceedings 
by  the  staff  of  the  Commission. 


In  conclusion,  APPA  would  like  to  commend  the  Subcommittee  for  considering 
urgently  needed  changes  in  those  parts  of  the  Federal  Power  Act  which  concern 
wholesale  regulation.   Not  since  its  enactment  in  1935  has  the  Act  been  examined 
seriously  to  see  if  it  is  fulfilling  its  original  mandate.   We  believe  that  the  Act 
does  need  to  be  amended  if  wholesale  purchasers  are  to  be  assured  of  competitive 
opportunities  and  reasonable  rates.   APPA  urges  the  enactment  of  amendments  to  the 
Act  which  would  accomplish  these  purposes. 
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Statement  of  the 

National  Rural  Electric  Cooperative  Association 

Before  the 

Subcommittee  on  Energy  and  Power  of  the 

House  Interstate  and  Foreign  Commerce  Committee 

on  H.R.  12461 

April  5,  1976 

Mr.  Chairman,  and  members  of  the  Subcommittee  on  Energy  and  Power 
of  the  House  Interstate  and  Foreign  Commerce  Committee,  my  name  is 
Robert  D.  Partridge.   I  am  Executive  Vice  President  and  General  Manager  of 
the  National  Rural  Electric  Cooperative  Association.   I  am  accompanied  by 
David  B.  Graham,  NRECA  Corporate  Counsel.   We  appreciate  the  opportunity  to 
appear  before  you  today  and  offer  testimony  on  the  "Electric  Utility  Rate 
Reform  and  Regulatory  Improvement  Act." 

The  National  Rural  Electric  Cooperative  Association  (NRECA)  is  the 
national  service  organization  whose  membership  consists  of  over  1,000  non 
profit  rural  electric  cooperatives  which  provide  central  station  electricity 
to  approximately  25  million  people  in  45  states.   Over  900  of  our  members 
are  electric  distribution  cooperatives  while  approximately  50  of  our  members 
are  bulk  power  supply  systems  which  generate  electricity  and  transmit  it  at 
wholesale  to  the  distribution  systems.   Rural  electric  cooperatives  generate 
about  1/3  of  the  power  they  sell  at  retail.   About  1/3  of  our  power  is  purchased 
at  wholesale  from  Federal  and  other  governmental  power  marketing  agencies. 
The  remaining  1/3  of  the  power  we  sell  at  retail  is  purchased  at  wholesale 
from  investor  owned  utilities. 

First,  we  would  like  to  thank  the  Subcommittee  for  responding  to  many 
of  the  suggestions  we  made  last  December  in  comments  submitted  on  an  earlier 
version  of  this  bill.   We  appreciated  the  opportunity  provided  Rt  th.it  time 
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to  express   r  -.     views   on  proposed   legislation  which   could  have  such   far 
reaching   consequences   for  the  electric  utility    industry. 

whoi  :  s.m  '-  r'-.,-:.p  xi:cotta-[  - 

Our  primary  interest  in  this  panel  and  in  Title  III  of  II. R.  124&] 
stems  from  the  fact  that  electric  cooperatives  purchase  substantial  quantities 
of  electric  power  from  investor  owned  utilities  and  then  distribute  that 
power  at  retail.   We  believe  the  Committee  would  gain  a  good  understanding 
of  some  of  the  wholesale  power  negotiation  problems  encountered  by  electric 
cooperatives,  which   would  be  alleviated  by  enactment  of  Sections  301  through 
3C4  and  Section  307  of  this  bill  (or  the  comparable  sections  of  H.R.  12608),  if 
we  outline  for  you  one  cooperative's  experience  in  negotiating  for  use  of 
an  investor  owned  bulk  power  transmission  facility.   With  the  Subcommittee's 
permission,  we  will  not  name  either  the  cooperative  or  the  company  because 
we  obviously  do  not  wish  to  jeopardize  the  ongoing  negotiations. 

Although  the  generation  and  transmission  coop  has  agreed  to  pay  the 
total  cost  of  interconnection  facilities,  the  company  is  only  offering  a 
ten  year  contract  under  renewal  conditions  which  would  make  it  impossible 
for  the  coop  to  ;. rrange  for  the  necessary  long  term  financing.   If  this 
,>ro')lem  could  be  solved,  the  coop  wants  disputes  to  be  settled  through  either 
binding  arbitration  or  litigation,  but  not  both  because  of  past  e.xpe  ience 
with  companies  that  regulari ly  choose  to  litigate  when  arbitration  decisions 
do  not  favor  the  companies.   The  companies  prefer  to  re • ain  the  right  to  arb  i  ■ 
trat i on  and  subsequent  litigation. 

Service  schedule;  offered  pursuant  to  tl   above  contract  by  the 
do  not  provide  sufficient  time  in  the  event  of  termination  to  sec  re 
alternate  arrangements,  and  one  company  is  insisting  that  it  have  first  priority 
on  all  i  cess  encrg)  that  thi  coop  might  have  available.  Such  an  arrangement 
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would  preclude  the  coop  from  obtaining  the  best  price  for  the  power  from 
conipe  t  i  n  g  compan  i  c r  . 

Most  proposals  for  firm  energy  sales  between  the  parties  provide 
for  incremental  fuel  cost  rather  than  average  fuel  costs.   This  mean 
that  all  energy  purchased  by  the  coop  would  be  paid  for  at  incremental 
cost  based  on  oil  prices.   The  coop  is  insisting  that  incremental  energy 
charges  for  firm  power  purchases  should  be  based  on  the  company's  average 
system  fuel  cost.   These  purchases  and  sales  are  contracted  for  over 
a  fixed  period  of  time. 

One  company  is  willing  to  allow  the  coop  to  use  its  existing  bulk 
transmission  system  as  long  as  it  be  h  retains  first  priority  for  use  of 
the  facility  and  the  specified  capacity  contracted  for  '"  the  coop  is 
used  only  for  service  to  the  coop's  members.   The  coop  insists  that  if  it 
is  to  contra- t  for  a  specified  amount  of  transmission  cap; city,  such  capacity 
should  be  available  to  the  coop  for  service  not  only  to  its  members,  bur 
for  any  other  use  up  to  the  full  amount  contracted  for  anj for  which  the 
coop  will  be  paying. 

Two  of  the  companies  are  offering  to  transmit  power  provided  capacity 
is  available  in  the  companies  transmission  line,  with  no  assurance  that  a,, 
tional  capacity  will  be  made  available  upon  reasonable  advance  notice  by  the 
coop.   This  is  perhaps  one  of  the  coop's  greatest  area:  of  disagreement  with 
the  company  as  the  coop  feels  that  if  it  is  to  enter  into  a  long  term  trans- 
mission service  agreement,  in  order  to  meet  the  needs  of  iresen  or  fu1 
member  distribution  coops,  the  company  n.u-t  agree  to  cither  provide  addit: 
capacity  over  its  present  system  where  deliver; 
capacity  available  at  an  alti        at  i  on  off  of  the  t  iun 

i  in  close  proximity  to  the  coop's  requii 
is  agreoah  ]  ■  to  pay  n\    I  he   i        rvi  ce  for 
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that  the  company  must  obligate   itself  to  provide  the   transmission   capacity 
required   if  it    is   to  be   a  workable   arrangement.      The   coop   is   willing  to 
provide  the   investment   required  to  take  service   from  the  transmission   system. 
UNi~.HR  MFD  (OPS   OF   COM!\.1'TT10\ 

In   addition   to   the  situation  we  have  just  outlined,   we  believe  Section 
307  of  !I.R.    12461,   entitled  "Unfair  Methods  of  Competion,"  as  well   as   Section 
5   of  II.  R.    126CT  ,  would  prove  very  helpful    in   alleviating  a  problem  facing 
cooperatives   in   Louisiana,   Arkansas,   Missis.- ippi    and  southern  Missiouri, 
as  well   as   consumers  of  Arkansas   Power  f,  Light  Co.,   Mississippi   Power  $ 
Light,   Arkansas -Missouri   Power  Co.,    and  New  Orleans   Public  Service  Co. 
The   consumer-members   of  these   cooperatives   as  well   as   consumers   of  these 
companies   are  being  forced   to  subsidize  one  totally-owned  subsidiary  of 
Middle  South  Utilities,      Inc.,    Louisiana  Power  5   Light.      Lach  of  the  afore- 
mentioned    companies   is   also  a  total ly-owued  subsidiary  of  Middle  South 
Utilities,    Inc. 

In  repeated  testimony  and  numerous  public  statements,  Middle  South   Inc. 
has   stressed  that   the   fuel   supply,    intercommunications,   power  supply   inter- 
changes,  generation,   etc.    are   operated   in   the   "best   interest  of  the   total 
four  state   system",    including  the   interconnect    oi    with  TVA  and  SPA. 

Total   retail   and  wholesale   rate   increases   approved  o     pending   for  the 
Kiddle  South   companies   exceed  $145  million,   L.P.    f,   L.   being   an  exception. 
Although   Middle  South    own',    its    fuel    supply    company     Systems   '.'uels    Inc., 
the   disparity   of  fue"    adjustments    rang'     from  as    low   as    56   cents   per    1000  kwh 
on  the  L.P.    ■',  L.    system  to  $17. oo  per   1000  kwh   to  New  Orleans  Public  Sei    Lee 
consumers  and   from   $14.00   to   $16.00   for  consumers   of  the  other  companies 
I  by  Middle  South   lit  i  1 1  ■ 
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Therefore,    it  is   a  reasonable  assurm  tion  that   inasmuch  as  L.    P.    5   L. 
is   the  only  company  of  the     'addle  South   system  t      t  has   competition,   that    it   is 
being  given   a  favorable   fuel    and  power  supply  advantage  at   the  expense  of 
consumers  of  the  operating  companies   in  New  Orleans,  Mississippi,   Arkansas 
and  Missouri    including  the   consumers  of  the  Electric  Coop  through  wholesale 
rates . 

Since   the  welfare   of  consumers   and  the  rural   electric  coops   in  more  than 
one  s:  ate  arc   involved,  we  have  urged  the   Federal   Po\%i_r  Commission  and 
the  U.  S.    Department  of  Justice  to   investigate   the  business  practices  of 
Middle  South  Utilities   Inc.    in  relation  to  its   totally-owned  companies 
and  the  rural   electric  cooperative?,   particularly  those   of  L.P.    5   L.    in 
relation  to  New  Orleans   Public  Service   and  the   Louisiana  electric  coops  whose 
wholesale  rates  were  recently  increased  9Xi  by  L.P.    5  L, 
OTHP.R  TI.Ll-S   01;  Il.R.    12461 

Unfortunately,   we  have  reservations,    if  not  very  serious   concerns. 
about  several   sections   of  the  bill  which  we   feel  we  should  bring  to  the 
attention  of  the   svbooBaittee. 
Lifeline   Rates 

The  rural   electric  coo;  are  particularity   concerned  about 

lative  efforts   to  encourage  so  called  "lifeline"  rates.      We   real. 
Sec.    20?    (3)    (D)   provide  'alternative  means...   to  alleviate  the 

burden   to   low-income  residential   electric   consumers  of  tl  costs  of 

electric  energy'1     can  be  utilized  by   affected  utilities,   but  we   arc  afraid 
that    th(    practical    effect    of   sue  ion  will  be  that    "life! 

• 
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-    - 
:..;    -;      _r     -__     =  .    :    diced      Lifeline     rates    could  provide,   but   irhidi    would 

:  o . 
1 
: 

.    utilities,  residential 
-thi rd  of  : 
:i  fro*  the  comx-ercial  and  indu:?- 
a  life  -i  a   low    U 

j  have  si;  tei  :tric  cooperative 

utilities.      The  sc^  d  mdust: 

artificially 
lowered   residential  rat-  ries   and  most  rural   . 

a  very  difficult  position.      It   coulc  effect  of  dr:~. 

desirable  industry,   and  re  job?,   out   of  rural   electric  service  areas. 

Another  important   characteristic  unique  to  rural   electric  cooperatives 
is   the  extreme!  6  .ed  costs  involved  in  providing  electric  service  to 

regardless  of  the  amount  of  electricity  used.      The 
i.e.,   the  number  o:  '  ;on   line,  of  rural   elc.-t: 

is   only  one-tenth  of  that  of  investor- owr..  Les.      Rural  electrics  serve 

only   four  considers  per  mile  whereas    investor-owned  utilities   have  ov 

:1c.      More  th:      $1,000   in  equipment   other  than  that 
generation   is   required  to  serve  each  rural  electric  consumer.      It    c  costs 

a  rural   e  10  per  month  to  serve  each   consumer  before 

he  uses  one  kilowatt-hour  of  electricity.      Ui  te,   howev 

r  month   minimum  cost  would  not   be   recover  ^ing 

rhii    ,   much   of  the   costs  of  s 
these   con?  Cher   consumers.      In 
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systems,  much  of  the  burden  v;ould  b  :  placed  upon  family  farms  with  possible 

serious  impact  upon  the  cost  and  availability  of  food  and  fiber. 

EUEL  ADJUSTMENT  CLAUSES 

Electric  cooperative  members,  just  like  all  other  consumers  of  electricity, 

do  not  wish  to  see  fuel  adjustment  passthroughs  abused  and  their  electric 

utility  bills  unjustly  raised  (see  earlier  comments  regarding  Middle  South 

Utilities,  Inc.)-   At  the  same  time,  however,  we  believe  such  fuel  clauses 

should  not  be  arbitrarily  United  to  recover  only  a  certain  percentage 

of  the  legitimate  fuel  costs.   [Se  tion  203  (b)  (2)  (A)]   As  Mr.  Leatherman 

of  Arkansas  Electric  Co-ops,  Inc.,  points  out: 

"I  presume  the  logic  of  only  allowing  a  partial  recover:.-  of  fuel 
costs  is  on  the  assumption  that  inefficiency  exists.   If  that  is 
so  then  the  adjustment  clause  should  be  revised,  accounts  audited 
or  methods  of  purchase  examined.   But  to  arbitrarily  allow  only  a 
portion  of  the  actual  cost  has  no  logic.   Who  is  going  to  pay  the 
balance?  The  base  rates  will  have  to  be  increased  to  make  up  for 
this  los -- .  Otherwise,  someone  other  than  the  ratepayer  would  have 
to  make  up  the   Lfference.   Charge  it  to  the  stockholder? 
unless  you  raise  the  rate  of  return  or  reconcile  the  cessation  of 
additions  to  equity  capital. 

In  a  municipal  utility,  will  the  city  council  make  up  this  differ- 
ence? Mot  likely. 

What  about  a  cooperative?  Wi ' 1  it  assess   ach  of  its  members?   But 
they  are  the  sas.ie  consumers  >uu  have  onl>  charged  a  portion  of  the 
cost.   This  is  going  in  a  circle. 

It  all  adds  up  to  one  fundamental  fact.  The  costs  of  fuel  or  any 
other  expense  of  operation  of  a  utility  can  come  from  only  one  sour. 

the  ratepayer." 

LOAD  HWAG2XENT 

..'e  believe  the  application  of  load  management  techniques  is  and  will 
continue  to  prove  very  productive  for  both  the  electric  utility  industry  and 

r  ultimate  consumers.    Dairy  land  Power  Cooper,  it 
Power,  Inc.  in  Ohio  and  udak  Rural  I  lectric  Cooperative  in  N        Ota 
;ire  three  electric  cooperatives  that  have 

oine  time.   Yet  tliey,  like  u.my  of  our  nci 
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tensive  co^ts   they  ..ould   incur  if  this    legislation 
pre  .      xanple,   Mr.    Ymce  Slatt,   Manager  of 

Inland  Power  $  Light  Company,    a  member  cooperative   in   the  State  or  Washington 

that  under  Sec.  205  (C)  (1)  (B) ,  gathering  daily  kilowatt  demand 
load  curve  data  will  be  very  difficult  and  extremely  expensive  because  most 
coops  do  not  have   daily  kilowatt  demand  meters. 

.  lse,    compliance  with  other  parts  of  the  bill   such   as  Section 
_    3    (aj    (4)    (B)$(C),    and  Section  203   (b)    (4)  Mould  entail 
significant   costs  which  electric  consumers  would  have  to  hear. 
Certain.  -     -    those   costs   could  be  avoided.      For  example,   we  would 

the   substitution  of  an  audit   for  an  evidentiary  hearing     in 
- :ion  203    (b)    (4)   which   calls   for  review  of  automatic   fuel    adjustment 
by  the  State  regulatory   authority.      It   anyone  was   dissatisfied 
the   audit,   the:  "  -ould  complain   and  request   that   an  evidentiary  hear- 
ing    be   conducted.      Evidentiary  hearings   are  very  expensive   and  thus, 
<-ses,   unnecessary  expense   could  be  saved  if  no  one   Celt   they 
;d  be   required.      Similarily,    unnecessary  expense   could  be   avoided 
203    (aj    (4)    (li)    and    (C) .      Unless  a  consumers' 
changed,    it  ..ould  not  seem  necessary   to  periodically 
1  him     a  copy  of  the   same  schedule.      It"  a  consumer  wants   to  compare 
Lings  with   the  previous  year,   he   c.uld  easily   retain   the   bills    for  the 

:e   doing 


STATEMENT  OF 

WILLIAM  W.  LINDSAY 

ASSISTANT  CHIEF,  OFFICE  OF  ECONOMICS 

FEDERAL  POWER  COMMISSION 


HEARINGS  ON  H.R.  12461 

BEFORE  THE  SUBCOMMITTEE  ON  ENERGY  AND  POWER 

COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


WASHINGTON,  D.C. 
APRIL  5,  1976 


7/0 


My  name  is  William  W.  Lindsay.   I  am  Assistant  Chief, 
Office  of  Economics,  Federal  Power  Commission.   For  a  period 
of  about  11  years  until  July  1975,  I  served  as  Chief, 
Division  .of  Rates  and  Corporate  Regulation,  Bureau  of  Power. 

My  statement  concerning  H.R.  12461  will  be  confined  to 
three  sections  of  the  bill  relating  to  wholesale  electric 
rate  regulation:  Sections  303,  304,  and  307.  1/ 
Section  303--Continuance  of  Service 

This  section  of  the  bill  would  make  three  changes  in  the 
present  Section  202(c),  the  emergency  section,  of  the  Federal 
Power  Act: 

(1)   It  would  give  the  Commission  the  authority  to  order, 
under  conditions  of  emergency,  "pooling,  coordination,  wheeling 
or  other  transmission  service"  in  addition  to  its  present 
authority  to  order  "such  temporary  connections  of  facilities 
and  such  generation,  delivery,  interchange  or  transmission  of 
electric  energy  as  in  its  judgment  will  best  meet  the  emergency 
and  serve  the  public  interest."  While  I  see  no  objection  to 
inclusion  of  this  language,  I  do  not  believe  that  it  would  add 
to  the  Commission's  present  authority  under  the  Act,  since  I  see 


1/  The  views  expressed  in  this  statement  are  those  of  the  author 
and  do  not  necessarily  reflect  the  views  of  the  Federal  Power 
Commission  or  any  of  its  members. 
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nothing  inherent  in  "pooling,  coordination,  wheeling  or 
other  transmission  service"  that  is  not  already  contained 
in  "connection  of  facilities .. .generation,  delivery, 
interchange  or  transmission  of  electric  energy."  If, 
however,  there  is  any  difference,  I  would  support  the 
inclusion  since  I  believe  that  the  Commission  should  have 
full  authority  to  deal  with  emergencies  of  the  types  out- 
lined in  the  Act. 

(2)   The  bill  would  strike  the  word  "temporary"  in  the 
first  sentence  of  Section  202(c)  as  modifying  the  "connec- 
tions of  facilities"  that  the  Commission  may  order.   Presum- 
ably, this  would  broaden  the  Commission's  authority  such 
that  under  Section  202(c)  it  could  order  not  only  temporary 
connections  for  the  duration  of  the  emergency,  but  also 
connections  that  would  continue  to  be  required  beyond  the 
duration  of  the  emergency.   If  so,  it  would  enable  the 
Commission  to  order  such  connections  of  facilities  "either 
upon  its  own  motion  or  upon  complaint  with  or  without  notice, 
hearing  or  report."  2/  It  would  therefore  extend  the 


2/     This  authority  is  not  limited  to  "public  utilities,"  but 

extends  _o  publicly-owned  and  cooperatively-owned  utilities 
as  well.  See  Commission  Order  No.  520,  issued  November  29, 
1974  in  docket  No.  RM75-3,  p.  11. 


/  /  / 


Commission's  power  beyond  that  now  contained  in  Section 
202(b)  since  under  the  latter  section  it  can  only  order  an 
interconnection  "upon  application  of  any  State  Commission 
or  of  any  person  engaged  in  the  transmission  or  sale  of 
electric  energy  and  after  notice  to  each  State  Commission 
and  public  utility  affected  and  after  opportunity  for 
hearing . . . . " 

In  addition,  it  should  be  noted  that  Section  202(d) 
also  deals  with  temporary  connections  during  the  continuance 
of  an  emergency  and,  in  effect,  provides  that  a  person  making 
such  temporary  connections,  and  not  otherwise  subject  to 
Commission  jurisdiction,  would  not  thereby  become  jurisdic- 
tional.  Presumably,  a  nontemporary  connection  ordered  by 
the  Commission  under  202(c)  could  enable  the  Commission  to 
assert  jurisdiction  where  it  did  not  have  it  before.   This 
wculd  not  be  possible  under  202(b),  which  limits  the  Coanisfl 
to  directing  "public  utilities"  to  interconnect. 

If  the  removal  of  the  word  "temporary"  would  have  the 
effect  described  above,  I  do  not  think  the  change  should  be 
made.   I  do  not  think  the  Commission  should  be  empowered  to 
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order  permanent  interconnections  of  facilities  without 
notice  and  opportunity  for  hearing. 

(3)   It  would  insert  a  new  sentence  after  the  first 
sentence  of  Section  202(c)  as  follows: 

The  Commission  shall  require,  in  order  to  insure 
continuity  of  service  to  wholesale  customers,  each 
public  utility  to  report  promptly  any  anticipated 
deficiency  of  power  which  would  affect  the  utility's 
capability  of  serving  its  wholesale  customers,  and 
may  (1)  require  by  order  the  utility  to  accommodate 
such  deficiency  in  a  manner  which  affects  the  retail 
customers  of  the  utility  and  the  retail  customers  of 
the  utility's  wholesale  customers  in  an  equal  and 
nondiscriminatory  manner  and  (2)  require  by  order 
such  connections  of  facilities  and  such  generation, 
delivery,  interchange,  transmission  of  electric 
energy,  pooling,  wheeling,  or  other  transmission 
service  as  in  its  judgment  will  best  serve  the  public 
interest. 

This  appears  to  be  an  effort  to  deal  with  cases  of 
anticipated  power  deficiencies  in  such  manner  as  to  avoid 
discrimination  as  between  a  utility's  retail  customers  and  the 
retail  customers  of  the  utility's  wholesale  customers.   This 
provision  seems  to  me  to  be  commendable  and  worthy  of  support. 
There  are,  however,  two  points  that  should  be  noted: 

(i)   The  inserted  sentence  deals  only  with  "public  utili- 
ties" whereas  the  balance  of  Section  202(c)  has  been  interpreted 
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to  cover  a  broader  group  including  publicly-owned  and 
cooperatively-owned  systems.   Some  confusion  might 
therefore  be  avoided  if  the  sentence  were  put  into  a 
separate  section  of  the  Act. 

(ii)  The  term  "wholesale  customers,"  which  appears  in 
several  places  in  the  sentence,  is  not  defined  in  the  bill. 
Section  201(d)  of  the  Federal  Power  Act,  however,  states: 
"The  term  'sale  of  electric  energy  at  wholesale'  when  used 
in  this  Part  means  a  sale  of  electric  energy  to  any  person 
for  resale."  Thus  "wholesale  customer"  could  be  interpreted 
to  include  a- large  "public  utility"  that  merely  buys  a  little 
emergency  energy  or  economy  energy  occasionally  from  the 
selling  utility.   If  that  were  the  proper  interpretation,  the 
bill  could  impose  an  exceedingly  large  and  complex  burden  on 
The  Commission.   If,  on  the  other  hand,  the  sentence  is 
intended  to  be  limited  to  wholesale  customers  that  purchase  all 
or  most  of  their  power  requirements  from  a  bulk  power  supplier 
in  the  form  of  firm  power  for  resale,  the  concept  of 
"wholesale  customer"  should  be  carefully  limited. 


'SO 


Section  3 04 --Prohibit ion  on  Pendency 
of  Cumulative  Rate  Applications 

This  section  provides  for  amendment  of  Section  205(e) 

of  the  Act  by  adding  the  following: 

A  public  utility  may  not  file  a'  schedule  which 
seeks  to  increase  a  rate  or  charge  so  long  as 
the  Commission  has  pending  before  it  for  final 
determination  any  schedule  previously  filed  by 
such  public  utility. 

Such  a  provision  reflects  an  understandable  concern  for 

the  succession  of  wholesale  rate  increase  proposals  filed 

with  the  Commission  in  recent  years.   Table  1  summarizes  the 

formal  electric  rate  proceedings  pending  before  the  Commission 

from  FY-1970  to  the  end  of  December  1975.   It  will  be  noted 

Table  1 

Formal  Wholesale  Electric  Rate  Cases 
FY-1970  Through  December  31,  1975 


FY 

Pending - 

Start  of 

Year 

Received 

During 
Year 

Di 

of 

sposed 
During 
Year 

Pending - 

End  of 

Year 

1976 

(6  mo  s  .  ) 

179 

79* 

29* 

229** 

1975 

135 

114 

70 

179 

1974 

97 

76 

38 

135 

1973 

60 

57 

20 

97 

1972 

43 

24 

7 

60 

1971 

28 

23 

8 

43 

1970 

28 

7 

7 

28 

Tor  6-month  period  ended  December  31,  1975 
Li  of  end  of  Tecember  1975. 
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that  the  number  of  pending  cases  has  increased  over  eight- 
fold during  this  five  and  one-half  year  period.   If  considera^ 
tion  is  limited  to  rate  increase  cases,  the  picture  darkens 
further.   At  the  end  of  FY-1970,  there  were  six  such  cases 
pending,  aggregating  $3,600,000  in  proposed  increases.   As 
of  the  end  of  December  1975,  there  were  118  cases  pending, 
aggregating  $600  million  in  proposed  increases.   Some 
appreciation  of  the  significance  of  the  $600  million  figure 
may  be  gleaned  from  the  fact  that  it  is  more  than  40%  of  the 
total  revenue  ($1.4  billion)  that  was  collected  by  the 
privately-owned  sector  of  the  electric  power  industry  from 
sales  for  resale  in  1970. 

The  unprecedented  growth  in  electric  rate  proceedings 
is  partly  the  result  of  the  fact  that  a  good  many  companies 
have  so-called  "pancaked"  rate  increase  proposals  pending. 
To  appreciate  the  meaning  of  this,  a  brief  review  of  the 
provisions  of  the  Federal  Power  Act  relating  to  proposed  rate 
increases  may  be  helpful.   A  public  utility  seeking  a  rate 
increase  must  file  its  application  in  accordance  with  the 
Commission's  Regulations  not  less  than  30  days  prior  to  the 
time  it  proposes  to  make  the  increased  rates  effective. 
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Depending  upon  the  specific  circumstances,  the  Commission 

may  then  accept,  reject,  or  suspend  the  proposed  increase. 

If,  as  has  been  typical,  it  suspends  the  increase,  the 

period  of  suspension  may  vary  from  one  day  up  to  a  maximum 

of  five  months.   During  the  suspension  period,  the  old  rates 

remain  in  effect.   At  the  end  of  the  suspension  period,  the 

proposed  rates  go  into  effect  subject  to  refund  with 

interest  which  is  currently  at  the  rate  of  nine  percent. 

If  after  hearings  the  Commission  fixes  a  rate  below  that 
proposed,  refunds  with  interest  are  ordered  for  the  period 

during  which  the  higher  rates  were  in  effect.   "Pancaking" 
occurs  when  the  utility  files  for  a  new  rate  increase  prior 
to  the  issuance  of  a  Commission  order  disposing  of  an  increase 
proposed  earlier. 

At  the  present  time,  there  are  about  15  companies  that 
have  pancaked  rate  schedule  filings  pending  before  the 
Commission.   In  several  instances,  the  pancaking  has 
proceeded  beyond  the  second  level.   One  of  the  more 
unfortunate  examples  of  pancaking  is  to  be  found  in  the 
case  of  the  New  England  Power  Company  which  has  four  rate 
increases  currently  pending,  as  follows: 
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Rate  Docket  Date  of  Commission   Proposed  Increase 
No .    No .    Suspension  Order     Amount    Percent 

R-7  E-8251  7-30-73  $12,500,000  5.8 

R-8  E-8641  3-29-74  39,700,000  10.4 

R-9  E-9140  12-31-74  25,300,000  5.1 

R-10  ER76-304  12-31-75  28,600,000  6.0 

Pancaking,  of  course,  results  from  extended  regulatory 
lag  in  circumstances  of  rapidly  increasing  costs.   Some  of 
the  unhappy  results  are  as  follows.   First,  the  wholesale 
customer  does  not  know  until  the  cases  are  decided  what  the 
final  prices  of  his  power  purchases  are.   He  therefore  must 
either  charge  his  own  customers  rates  based  on  the  rates  he 
is  paying  with  a  view  to  passing  on  such  refunds  as  he  gets, 
or  attempt  to  charge  rates  based  on  his  best  guess  as  to 
what  the  price  of  wholesale  power  will  turn  out  to  be.   To 
do  the  former,  he  may  find  it  necessary  to  raise  rates  to 
such  a  level  that  usage  by  his  customers  is  affected  and  he 
thereby  risks  failure  to  meet  his  revenue  requirements.   In 
addition,  he  must  then  incur  the  cost  necessary  Co  assure  a  fair 
distribution  of  refunds  among  his  own  customers.   To  do  the 
latter,  he  risks  making  a  bad  guess  as  to  what  the  final 
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wholesale  price  will  be.   Second,  the  wholesale  customer 
finds  himself,  in  effect,  making  an  involuntary  loan  to 
the  selling  utility  at  whatever  rate  of  interest  is 
deemed  proper  by  the  Federal  Power  Commission.   Third, 
the  wholesale  customer  may  find  himself  not  only  in 
continual,  costly  litigation,  but  in  several  pieces  of 
litigation  at  the  same  time. 

The  public  utility  may  also  be  disadvantaged  by 
pancaking  increases.   Its  proposed  increases  in  revenue  are 
subject  to  refund  of  an  amount  that  is  an  unknown  until  the 
Commission  decides  the  several  rate  cases.   This  may  adversely 
affect  its  ability  to  raise  new  capital  and  may  increase  its 
cost  of  capital.   It,  too,  faces  the  problem  of  continued, 
costly,  multiple  litigation. 

Finally,  to  the  extent  that  consumers  are  charged  some- 
thing other  than  the  appropriate  price  for  electricity  for 
extended  periods  of  time,  they  are  receiving  the  wrong  price 
signals  which  may  not  only  result  in  resource  misallocation 
but  also  may  increase  the  difficulty  of  forecasting  loads 
and  planning  facilities  for  the  future. 

Having  listed  the  unfortunate  results  of  extended 
regulatory  lag  and  the  pancaking  of  rate  increases  that 
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accompanies  it,  I  must  nevertheless  state  that  I  do  not 
believe  Section  304  is  a  desirable  means  of  dealing  with 
the  problem.   The  reason  is  that  under  conditions  of  rapidly 
rising  costs,  an  electric  utility  must  have  the  opportunity 
to  try  to  keep  its  rates  abreast  of  its  costs.   To  the  extent 
that  it  fails  to  do  this,  resources  are  misallocated  and  che 
utility's  financial  condition  may  deteriorate,  causing  its 
cost  of  capital  to  rise  and  its  ability  to  raise  new  capital 
to  be  impaired.   In  a  period  of  rising  costs,  Section  304  would 
put  the  utility  at  considerable  disadvantage  to  the  extent  that 

there  was  any  lag  in  moving  proposed  rate  increases  to  conclu- 
sion. At  the  present  time,  it  is  not  at  all  uncommon  for  fully 
litigated  cases  to  require  two  or  three  years  between  the  time 
of  filing  and  the  issuance  of  a  final  Commission  order.   During 
the  period  1972  through  1975,  fully  litigated  cases  required  an 
average  of  two  and  one-half  years.   Section  304  would  probably 
have  the  effect  of  increasing  any  incentive  the  wholesale 
customers  might  have  for  delaying  the  progress  of  rate  cases. 

Efforts  to  avoid  the  disadvantageous  results  of  regulatory 
lag  and  pancaking  of  rates  should  be  aimed  at  reducing  che 
regulatory  lag  rather  than  at  the  resulting  pancaking  of  rate 
increases.   Some  of  the  means  available  for  this  purpose 
include:   (1)  greater  specification  of  filing  requiremen :s , 
(2)  streamlining  of  hearing  procedures,  [3)  generic  proceed- 
ings and  rulemakings  dealing  with  specific  recurrent  issues. 
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(4)  strengthening  of  staff,  (5)  facilitation  of  settlements 
where  possible,  and  (6)  specification  and  clarification  of 
policies  and  precedents. 

The  language  of  Section  304  would,  perhaps  unintentionally, 
go  beyond  the  prevention  of  pancaking  of  rate  increases  for 
it  would  not  permit  a  rate  increase  to  be  filed  so  long  as 
the  Commission  had  before  it  for  final  determination  "any 
schedule  previously  filed"  (emphasis  added)  by  the  public 
utility.   Thus,  if  the  Commission  for  one  reason  or  another  had 
pending  before  it  an  action  to  make  some  minor  change  in  a  rate 

schedule,  such  as  a  technical  change  in  the  method  "of 
determining  "billing  demand,"  the  utility  could  not  file 
an  increase  until  the  Commission  issued  a  final  determina- 
tion of  the  technical  issue  which  might  involve  very  little 
change  in  revenue  or  in  fact  might  involve  a  decrease. 
Further,  a  proposed  increase  in  rate  to,  say,  a  set  of 
municipal  customers  could  not  be  filed  even  if  the  rate 
schedule  pending  before  the  Commission  involved  an  entirely 
different  service  to  an  entirely  different  set  of  wholesale 
customers  such  as  a  short  term  power  rate  to  large,  fully 
integrated  public  utilities.   If  the  intent  of  the  bill  is 
merely  to  prevent  pancaking,  language  changes  could  easily 
be  made  zo   rectify  these  difficulties. 
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Section  3Q7--Unfair  Methods  of  Competition 

This  section  provides  that  whenever  the  Commission  finds, 
after  opportunity  for  hearing,  that  a  public  utility  is  engag- 
ing in  unfair  competition  or  has  filed  a  rate  schedule  that 
would  result  in  unfair  competition,  it  shall  prohibit  such 
unfair  competition  or  reject  such  filing. 

The  Commission  has  asserted  considerable  authority  under 
the  present  Act  to  deal  with  cases  of  allegedly  unfair  competi- 
tion.  It  has,  for  example,  forced  the  deletion  of  restrictive 
provisions  and  dual  rates  from  rate  schedules.   It  has  made 
clear  that  it  will  take  anticompetitive  consequences  into 
account  in  passing  upon  proposed  mergers.   It  has  set  hearings 
on  many  complaints  by  small  systems  alleging  anticompetitive 
behavior  on  the  part  of  neighboring  large  systems  in  refusing 
to  enter  into  coordination  agreements  on  terms  sought  by  the 
small  systems.   In  addition,  the  Supreme  Court  has  held  that 
the  Commission,  as  a  general  rule,  must  consider  allegations 
of  anticompetitive  consequences  of  securities  issuances  proposed 
under  Section  204  of  the  Act. 
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The  Commission  has,  however,  taken  the  position  that 
there  are  cases  involving  possible  anticompetitive  issues 
that  it  has  no  jurisdiction  to  hear  or  authority  to  remedy. 
One  prominent  example  of  such  a  case  is  Conway  Corporation, 
et  al.  v.  F.P.C.   In  that  case,  intervenor  municipal  and 
cooperative  wholesale  customers  had  alleged  that  the  utility's 
proposed  wholesale  rate  increase  represented  "an  attempt  to 
squeeze  petitioners  or  some  of  them  out  of  competition  and  to 
make  them  more  susceptible  to  the  persistent  attempts  of  the 
company  to  take  over  the  publicly -owned  systems  in  the  state," 
and  asked  that  the  Commission  reject  the  increase.   In  denying 
intervention  on  this  question,  the  Commission  referred  to  an 
earlier  order  3/  which  sets  minimum  standards  that  a  petitioner 
must  meet  to  obtain  a  hearing  on  anticompetitive  issues.   Such 
standards  require  that  the  petitioner  clearly  specify: 
"(1)  the  facts  relied  upon,  (2)  the  anticompetitive  practices 
challenged,  and  (3)  the  requested  relief  which  is  within  this 
Commission's  authority  to  direct."  The  Commission  held  that 
petitioners  had  failed  to  meet  the  third  criterion.   Its 
37   Indiana  and  Michigan  Electric  Company,  49  FPC  1232  (1973). 
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reason  was  that  the  "price  squeeze"  was  alleged  to  be  in 
the  form  of  a  higher  rate  charged  by  the  public  utility 
to  its  wholesale  customers  than  to  its  industrial  customers 
which  allegedly  impaired  the  ability  of  the  wholesale 
customers  to  compete  for  industrial  business.   It  characterized 
the  relief  suggested  by  the  customers  as  "a  rate  related  not 
to  wholesale  costs  but  rather  related  to  /the  utility's/ 
industrial  rates,"  which  are  not  subject  to  Commission 
jurisdiction.   The  D.C.  Circuit  Court  of  Appeals  reversed  the 
Commission,  but  the  Supreme  Court  has  granted  certiorari. 

It  follows  from  the  foregoing  that  while  the  Commission 
has  authority  to  weigh  certain  allegations  of  anticompetitive 
effects,  and  is  indeed  required  to  do,  Section  307  would 
probably  expand  that  authority.   While  one  could  hardly 
disagree  with  the  proposition  that  unfair  competition  should 

be  prevented,  there  is  one  point  that  should  be  noted. 
The  bill  provides  that  if  the  Commission  finds  that 
a  public  utility  has  filed  any  contract,  agreement,  tariff 
or  schedule  which  would  result  in  unfair  competition,  it 
should  reject  the  filing.   The  Commission,  however,  is 
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normally  required  to  act  on  a  rate  schedule  filing  within  a 
time  frame  that  is  much  too  short  to  permit  an  opportunity 
for  an  evidentiary  hearing  prior  to  taking  action  on  the 
filing.   To  reject  the  filing  after  it  has  been  in  effect 
for  a  period  of  time  could  cause  undue  hardship  to  the 
utility,  its  wholesale  customers  or  both.  Rather  than 
require  rejection  of  the  filing,  it  would  be  preferable  to 
authorize  the  Commission  to  direct  the  public  utility  to  make 
such  changes  in  the  filing  as  will  eliminate  the  unfair 
competition. 
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STATEMENT  OF  RIC1IALD  L.  OLSON,  ATTORNEY, 

BOARDMAN,  SUHR,  CURRY  &  FIELD 

MADISON,  WISCONSIN 

Hearings  before  the  Subcommittee  on  Energy  and  Power  of  the 
Committee  on  Interstate  and  Foreign  Commerce 
April  5,  1976 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before  the  sub- 
committee to  present  testimony  on  the  subject  of  electric  utility  rate  regulation. 

My  particular  interest  is  in  the  regulation  of  wholesale  electric  rates 
to  small  publicly  owned  systems,  and  in  the  opportunity  for  such  systems  to  find 
alternate  sources  of  supply. 

I  have  previously  testified  on  the  subject  of  regulatory  reform  before  the 
Senate  Committee  on  Government  operations.   A  copy  of  that  statement,  which 
presents  in  detail  some  of  the  problems  of  municipal  systems  with  respect  to 
FPC  regulation,  is  attached  to  this  statement  as  Appendix  A. 

To  that  discussion  I  wish  to  add  some  comments  on  issues  raised  in  H.R. 
124C1,  expecially  Title  III. 

Section  304  would  help  to  lessen  the  impact  of  pancaking  rate  cases. 
An  even  better  solution  to  the  problem  would  be  enactment  o-f  Section  A  of  H.R. 
12608  which  would  not  permit  a  rate  to  go  into  effect  until  after  hearings  arc 
completed.   To  illustrate  the  problem:  several  months  ago  we  settled  a  case 
involving  Wisconsin  Power  and  Light  Company.   The  settlement  involved  reducing  a 
requested  $5  million  rate  increase  to  $4  million.   The  commission  has  n< 
approved  the  settlement,  which  means  that  the  municipals  continue  to  pay  excessive 
charges  at  the  rate  of  $1  million  par  year.   In  the  meantime,  WP&L  has  filed  for 
another  $4  million  increase  and  the  commission  allow 
1976  subject  to  refund.   On  its  : 

WPM.  to  prevail,  the  FPC  must  allow  a  25X  increase  Ln  return  on  equity 
reverse  its  position  on  several  issues. 
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Someday,  of  course,  the  old  settlement  will  be  approved  and  more  than  $1 
million  returned  with  interest.   Sometime  later,  another  amount  in  the  millions 
will  be  paid  back,  with  interest,  from  the  new  rate  case.   By  Chat  time,  WP&I. 
will  have  filed  for  another  $4  or  $5  million  increase  —  which  the  cities  will 
pay  no  matter  how  exhorbitant,  subject  to  refunds,  after  a  brief  suspension  period. 
The  end  result  is  that  the  cities  are  always  paying  too  much.   Their  rates,  in 
turn,  are  always  too  high,  putting  them  at  a  serious  competitive  disadvantage 
with  respect  to  rates. 

In  other  words,  whether  the  supplier  wins  or  loses  the  rate  cases,  the 
timing  and  magnitude  of  the  filings,  always  allowed  speedily  to  go  into  effect 
by  the  FPC,  keep  municipals  at  a  continuing  disadvantage. 

Section  305  provides  a  useful  limit  on  adjustment  clauses,  but  the  section 
should  be  limited  to  fuel  to  avoid  an  inference  that  labor,  tax  and  other  adjust- 
ments all  permissible. 

Section  306  is  necessary  to  avoid  forcing  municipals  seeking  their  own 
generation  to  pay  for  plants  they  will  never  use.   CWIP  in  the  rate  base  would 
be  a  serious  deterrent  to  developing  alternate  sources  of  bulk  power  supply. 
Furthermore,  it  would  permit  the  private  utilities  to  raise  rates  signil  i cmt  1  \ 
on  the  basis  of  speculation  as  to  construction  in  projected  test  years.   The 
temptation  to  overestimate  at  the  expense  of  municipals  would  be  irresistable. 

Section  307  is  needed  to  require  the  FPC  to  eliminate  unfair  and  anti- 
competitive practices.   The  most  glaring  inequity  now  facing  municipal  systems 
in  Wisconsin  is  the  "price  squeeze."  Wholesale  rates  for  most  Wisconsin  utilities 
are  higher  than  retail  rates  to  large  industrial  customers.   Not  only  are  they 

lower  on  a  unit  cost  basis,  but  the  rate  design  of  (he  I  wo  rate  structure  makes 

it    Lrapossible   for  a  municipal    to  compete   foi    new  demand  metered  customers,   oi    to 

ret  a  in  all  nl  its  aid  cus  I  " 

For  some  specifics  about  the  price  squeeze,  and  other  problems,  there  are 
attached  to  this  statement  the  petitions  to  Lnterveneand  petitions  for  rehearing 

In  1TC  Dockets  BR  76-303  (Wisconsin  F I ,  -ct  lie  I'owe  r/W  i  scons  i  n  Hlghigan  Power)  and 

EH  7(>-V)'>   (Northern  States  rower.)  (Appendices  n.c.n  and  v..) 
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For  a  more  graphic  illustration,  consider  the  case  of  one  of  the  Wisconsin 
cities  buying  from  NSP.   In  the  city  there  is  a  feed  mill.   The  feed  mill 
company  also  has  a  mill  in  a  nearby  city  where  NSP  provides  retail  service.   When 
the  latest  increase  went  into  effect,  the  municipal  utility  rate  to  this 
customer  more  than  doubled.   As  a  result  the  miller  now  finds  it  more 
economical  to  transport  grain  from  the  city  served  by  the  municipal  utility  to 
the;  city  served  by  NSP  and  have  all  the  grinding  done  in  that  city.   The  mun- 
icipal system  has,  for  all  practical  purposes,  lost  a  customer  to  its  wholesaler/ 
competitor.   Something  must  be  done  to  correct  this  inequity. 

Because  of  the  serious  problems  now  faced  by  municipal  systems  purchasing 
all  power  requirements  under  rates  "regulated"  by  the  FPC,  municipal  systems 
increasingly  are  turning  to  joint  action  to  furnish  their  own  power  supply.   The 
only  way  this  alternative  can  be  made  feasible  is  through  assurances  of  reasonable 
participation  rights,  transmission  rights,  interconnections,  reserve  sharing,  etc. 
from  the  private  companies.   For  this  reason,  sections  301-303  or  H.R.  12461  are 
extremely  important.   They  aie  important  for  the  investor  owned  segment  of  the 
industry  too,  because  by  permitting  municipals  to  supply  their  own  needs,  the 
capital  demands  on  private  utilities  will  be  reduced. 

I  have  no  comments  on  H.R.  2633  except  to  say  trhat  I  disagree  with  most 
of  its  provisions  for  the  same  reasons  I  would  support  Title  111  of  H.R.  12461. 

I  have  also  reviewed  H.R.  12608  introduced  recently  by  Mr.  McFall.  The 
bill  shares,  in  somewhat  different  language,  the  virtues  of  Title  111  of  H.R. 
12461.   My  clients  would  support  either  bill. 

These  are  the  provisions  of  most  direct  Interest  to  ne.   l  would  be  hapj 
question.-,  about  the  provisions  discussed  here  today  —  or  other  ; 
of  the  bills  not  so  discussed.   I  would  note  in  passing  that  $500,000  in  1978 
and  $2,000,000  in  1979  for  representation  of  consumer  interests  won't  pay  tor 
many  cases.   It  is  not  uncommon ,  when  the  s takes  are  high,  for  a  I 
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cost  the  municipal  system  well  over  $100,000  in  witness  and  attorneys  fees 
(mostly  expert  witnesses).   $2,000,000  annually  will  not  pay  for  all  of  the 
contested  FPC  cases. 

Thank  you  for  listening.   This  has  been  short  and  perhaps  hard  to  follow 
because  of  reference  to  appendices.   I  would,  however,  attempt  now  to  answer 
any  of  your  questions. 

Respectfully  submitted 


Richard  L.  Olson 
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EXHIBIT  A 


Statement  of  Richard  L.  Olson 

To  be  presented  to  the  Senate 

Committee  on  Government 

Operations 

December  5,  1975 

1.   INTRODUCTION. 

For  the  past  15  years,  a  growing  part  of  my  law  practice 
has  consisted  of  representing  municipally  owned  electric  utilities 
in  formal  and  informal  proceedings  before  state  and  federal  regulatory 
egencies.   In  the  last  4  years,  rate  cases  before  the  Federal 
Power  Commission  have  absorbed  a  distressingly  large  part  of 
my  life. 

In  the  last  few  months  we  have  settled  cases  involving  applications 
for  rate  increases  with  all  of  the  major  wholesalers  in  Wisconsin: 
Wisconsin  Electric  Power  Company  (WEP) ,  Wisconsin  Michigan  Power 
Company  (WM) ,  Wisconsin  Public  Service  Corporation  (WPS) ,  Wisconsin 
Power  &  Light  Company  (WP&L)  and  Northern  States  Power  Company, 
Wisconsin  (NSPW)  .   The  Commission  has  not  y.et  approved  any  of 
the  settlements,  although  some  are  several  months  old. 

Nevertheless,  within  the  last  few  weeks,  all  of  them  have 
filed  for  new  increases: 

Amount  requested      %  increase 
9/22/75  WPS  $1,186,277 

11/26/75  WPL  $4,075,889 

11/28/75  WEP/WM  $3,443,689 

12/01/75  NSPW  $1,128,000 

$9,833,855  21.8%  wt .  av. 


22% 

18.3% 

26.3% 

26% 
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These  substantial  increases  in  every  case  follow  closely 
upon  a  series  of  substantial  increases.   For  example: 
Wisconsin  Public  Service  Corporation 

E-7627  -  filed  April  24,  1971 

Av.  cost  per  KWH  in  TY  19  70 
increase  requested 
settlement 

E-8157  -  filed  April  24,  1973 

Av.  cost  per  KWH  in  TY  1972 
increase  requested 
settlement 

E-8867  -  filed  June  24,  1974 

Av.  cost  per  KWH  in  TY  74-75 
increase  requested 
settlement 

ER  76-150  -  filed  Sept.  22,  1975 
Av.  cost  per  KWH  in  TY  75-76 
increase  requested 
av.  cost  per  KWH  proposed 

Until  December  1,  19  71,  the  average  cost  of  power  for  the 
municipal  customers  of  WPS  was  1.134^/KWH.   The  filing  in  ER 
76-150  requests  an  effective  date  of  November  25,  1975,  and, 
if  the  FPC  follows  true  to  form,  it  will  be  granted.   If  so, 
the  cost  to  the  municipals  will  have  gone  from  1.134*5  to  2.819*5/KWH 
or  148. 6%  in  the  space  of  4  years!   In  addition  these  municipals 
are  now  organizing  for  exhausting  and  expensive  rate  litigation 
for  the  4th  time  in  as  many  years. 

I  observe  two  general  reactions  to  this  situation:   First, 
the  process  does  not  seem  to  satisfy  anyone,  but  the  municipal 
customers  are  especially  skeptical  whether  anyone  in  Washington 
has  any  interest  in  protecting  the  consumer  in  this  kind  of  proceeding 
Second,  municipal  utilities  must  find  another  way  to  stabilize 


1.134*5 
$606,728 
410,000 

28.5% 
19% 

1.444*! 
$300,427 
226,000 

9.9% 

7.4% 

1.749*5 
$1,116,306 
773,271 

27.9% 
19.3% 

2.308*5 

$1,186,277 

2.819*5 

22%  i 
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their  costs  and  protect  their  own  interests.   In  Wisconsin,  municipal 
utilities  have  begun  in  earnest  a  program  intended  to  free  them 
from  customer  status  and  from  F.P.C.  determination  of  their  major 
costs.   In  short,  they  will  seek  to  become  owners  of  their  own 
generating  facilities. 

Ownership,  of  course,  is  a  distant  remedy,  and  in  the  meantime 
they  must  cope  with  immediate  problems.   In  this  connection  a 
recent  publication  by  the  Wisconsin  Public  Service  Commission 
is  revealing.   Bulletin  No.  8  lists  net  operating  revenues  for 
electric  utilities  in  Wisconsin  as  follows: 

1972  1973  1974 

Private  112,246,986      130,596,584       132,753,227 

Municipal  3,273,898        3,754,209  614,951 

So  who  is  in  trouble?   From  1973  to  1974  private  utilities  managed 
to  continue  the  increase  in  their  net,  this  time  by  a  modest 
1.6%,  while  municipals  were  dropping  by  84%.   Part  of  the  answer 
to  the  discrepancy,  inconsistency  between  federal  and  state  regulation 
will  be  explained  later. 

2.   THE  CAST  OF  CHARACTERS. 

Statistics  can  be  both  misleading  and  dull.   Nevertheless, 
some  figures  are  important  as  a  basis  for  what  I  have  to  say 
this  morning. 

There  are  85  municipally  owned  electric  utilities  in  Wisconsin. 
In  1974  these  85  utilities  accounted  for: 

7.36%  of  all  electric  revenues  $56,358,786 

$765,974,369 

0.47%  of  all  net  electric  revenues     $621 , 451 

$131,234,673 
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9.2%  of  all  KWH  sold  2,676,920  MWH 

29,026,069  MWH 

9.9%  of  all  customers  159,573 

1,616,004 

2.3%  of  all  generation  680  ,021  MWH 

29,409,450  MWH 

Sixty-five  of  the  municipals  purchase  all  of  their  power; 

81  purchase  most  of  it;  only  4  generate  substantially  all  of 

their  requirements. 

KWH  sales  for  the  whole  group  of  85  are  only  1/5  those  of 

WEP,  1/2  those  of  WP&L  or  3/5  those  of  WPS. 

The  averages  for  municipal  utilities  in  Wisconsin  in  1974 

are: 

85  municipals    65  wholesale  purchaser: 

Gross  revenues  $663,045  $527,444 

Net  operating  revenues     $7,311  $12,971 

MWH  sales  31,493  25,500 

Customers  1877  1612 

Of  the  85  utilities,  65  purchase  substantially  all  of  their 

requirements  from  6  utilities  subject  to  FPC  jurisdiction.   The 

others  either  generate  or  purchase  from  paper  companies  or  cooperatives 

One  of  the  6  sellers  has  only  one  customer  and  2  are  a  parent 

and  its  subsidiary  which  now  file  rate  applications  jointly. 

Thus,  as  a  practical  matter,  the  rates  of  only  4  systems  are 

being  regulated  by  the  FPC  in  Wisconsin.   The  volume  of  sales 

of  the  65  purchasing  municipal  utilities  was  1,645,255  MWH  in 

1974.   Of  sales  in  Wisconsin  totaling  29,026,089  MWH  that  year, 
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this  means  only  5.7%  were  subject  to  FPC  jurisdiction. 
The  significance  of  all  this  is: 

(1)  The  Federal  Power  Commissions  consumer  constituency 

in  Wisconsin  consists  primarily  of  about  65  very  small 
municipal  systems  and  a  few  cooperatives. 

(2)  The  industry  to  be  regulated  in  Wisconsin  consists 
primarily  of  4  large  utility  systems. 

(3)  The  Federal  Power  Commissions  jurisdiction  in  Wisconsin 
extends  to  only  5.7%  of  total  electric  sales. 

These  statistics  for  Wisconsin  are  fairly  representative.   On 

a  national  basis,  FPC  jurisdiction  extends  only  to  approximately 

10%  of  all  electric  energy  sold.   The  first  two  points  are  significant 

when  considering  the  balance  of  power  involved  in  a  rate  case 

before  the  FPC;  the  third  is  relevant  when  considering  the  signif ic?.r.cc; 

of  the  FPC  as  an  instrument  of  effecting  economic,  environmental 

and  energy  policies  of  the  electric  utility  industry  in  the  United 

States.   The  FPC  is  not  where  the  action  is  in  electric  utility 

regulation.   Most  sales  are  regulated  by  states,  municipalities 

or  no  one. 

Any  effort  at  reform  of  electric  utility  regulation  at  the 
federal  level  must  first  recognize  the  nature  of  the  consumer 
being  protected,  the  industry  being  regulated,  and  the  limited 
scope  of  the  regulator.   With  some  notable  exceptions,  the  consumer 
generally  is  small,  unorganized,  understaffed,  in  present  financial 
difficulty,  and  not  just  a  little  bit  intimidated  by  the  volumes 
of  documents  in  an  application,  the  somber  and  officious  notices 
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and  orders,  and  the  fact  that  all  of  this  ponderous  business 
can  only  take  place  in  Washington.   In  short,  the  consumer  is 
a  little  guy. 

The  regulated  industries,  by  contrast,  are  giants.   WEP 
alone  sells  5  times  as  many  KWH's  as  do  all  the  municipal  utilities 
in  Wisconsin  combined.  Most  of  the  opposite  adjectives  apply. 
They  are  large,  well-staffed  and  familiar  with  the  process. 

The  regulator  is  like  a  doctor  whose  practice  is  limited 
to  the  little  toe,  but  who  tries  to  cure  a  low  back  pain  by  prompt, 
generous  and  innovative  treatment  of  the  toe.   So  long  as  90% 
or  more  of  the  electric  utility  body  politic  is  off  limits  to 
the  FPC,  any  White  House  sponsored  economic  medicine  through 
it  may  give  symptomatic  relief  to  the  patient  but  may  also  kill 
his  customers. 

3.   THE  PROBLEMS  OF  A  SMALL  MUNICIPAL  ELECTRIC  UTILITY; 
ONE  DAY  SUSPENSIONS. 

The  FPC  has  authority  under  the  Federal  Power  Act  to  suspend 

a  proposed  rate  for  from  one  day  to  5  months  and  then  allow  it 

to  go  into  effect  subject  to  refund.   Until  1973,  most  suspensions 

were  for  5  months.   One  day  suspensions  were  rare.   During  1973 

there  were  several  60  and  90  day  suspensions.   Starting  in  the 

last  quarter  of  1973,  and  continuing  until  recently,  virtually 

all  filings  were  suspended  for  one  day.   It  seems  obvious  that 

this  was  a  policy  decision,  but  it  was  never  announced  or  explained, 

and  there  was  no  forum  to  debate  the  issue  successfully.   This 

appears  to  be  further  evidence  of  the  FPC  responsiveness  to  administrati 
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pleas  for  aid  to  the  electric  utility  industry.   The  exercise 
of  unfettered  and  unchallengeable  discretion  to  allow  an  increase 
immediately  rather  than  5  months  hence,  is  a  cheap,  easy  and 
safe  way  to  respond  to  Executive  branch  imperatives.   It  is  also 
possible  that  this  series  of  automatic  one  day  suspensions  is 
based  on  some  intelligible  and  supportable  economic  policy. 
But  if  so,  why  has  the  Commission  been  so  loathe  to  provide  an 
explanation? 

This  policy  creates  two  very  serious  problems  for  municipal 
electric  utilities.   The  first  arises  from  the  speed  and  magnitude 
of  the  increases.   Many  of  the  filings  by  Wisconsin  utilities 
in  the  last  2  years  have  purported  to  be  30  to  40%  increases. 
In  fact,  because  of  some  changes  such  as  altering  the  method 
of  calculating  a  fuel  clause  adjustment,  many  of  the  municipal 
utilities  have  experienced  50  to  60%  increases.   Some  of  the 
current  filings  are  introducing  new  concepts  of  rate  design  which 
sharply  distort  the  application  of  the  increases  to  different 
customers.   These  too  may  have  the  effect  of  increases,  again, 
in  the  50%  range. 

For  purchasing  utilities,  the  cost  of  power  represents  70 
to  80%  of  the  total  cost  of  service.   Thus,  these  rate  increases 
have  increased  the  total  cost  of  service  in  some  cases  by  30 
to  40%.   And  with  one  day  suspensions  these  staggering  increases 
can  occur  31  days  after  filing!   No  privately  owned  electric 
utility  has  experienced  dramatic  increases  like  that. 

A  resulting  problem  involves  the  time  it  takes  to  increase 
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rates  to  the  municipal  utility  customers  to  avoid  serious  loss. 
In  Wisconsin,  the  retail  rates  of  municipal  utilities  are  regulated 
by  the  Public  Service  Commission  and  cannot  be  raised  unilaterally. 
Rate  increases  may  go  into  effect  only  after  a  public  hearing. 
Obviously,  31  days  is  not  enough  time  for  a  hearing,  especially 
where  increases  may  affect  up  to  6  5  municipals  at  the  same  time. 
The  Wisconsin  Commission  has  permitted  the  use  of  a  purchased 
power  adjustment  clause  in  an  attempt  to  avoid  a  hiatus  between 
the  wholesale  and  retail  rate  changes.   Unfortunately,  the  solution 
has  not  proved  to  be  fully  effective.   When  it  is  not  effective, 
the  municipal  loses  money,  and  continues  to  lose  money  until 
there  can  be  a  hearing  and  order.   Remember  the  net  operating  revenue 
figures  discussed  earlier?   From  1973  to  1974  net  revenues  for 
private  utilities  increased  by  1.6%  while  those  for  municipal 
utilities  dropped  84%.   Being  caught  in  between  wholesale  costs 
which  can  zoom  up  50%  in  31  days  and  sales  prices  which  may  not 
be  fully  adjusted  for  months  is  a  major  reason  for  the  decline 
in  municipal  revenues. 

This  regulatory  trap  is  especially  serious  with  the  filings 
now  being  made.   WPS  has  told  the  Wisconsin  Commission  that  it 
cannot  implement  time  of  day  (TOD)  rates  for  residential  customers 
until  1977.   Implementation  as  to  other  classes  of  customers 
depends  upon  the  availability  of  metering.   Yet  WPS,  on  September 
22,  1975,  filed  with  the  FPC  for  a  rate  increase  and  proposed 
TOD  rates  for  its  municipal  customers.   Presumably,  those  rates 
will  go  into  effect  for  municipals  with  the  usual  unseemly  haste. 
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And  where  do  the  municipals  find  the  metering  for  their  residential 
and  commercial  customers  which  WPS  can't  find  yet  for  its  retail 
customers? 

Another  element  of  the  recent  filings  is  the  dramatic  shift 
to  single  block  and  presumably  fully  cost  related  demand  and 
energy  charges.   For  example,  in  the  November  28,  19  75  filing 
by  WEP/MW  the  demand  charge  was  raised  from  $2.32  per  KW  on  the 
first  2500  KW  of  billed  demand  and  $1.80  per  KW  for  all  demand 
over  2500  KW  to  a  new  proposed  rate  of  $6.70  per  KW.   The  energy 
charges  decrease  to  a  flat  .942^  per  kilowatt  hour.   In  addition, 
a  70%  demand  rachet  relating  to  the  prior  11  months  is  added. 

The  effect  of  this  on  municipal  utilities  can  be  quite  drastic. 
Naturally,  in  designing  rates  for  its  customers  the  municipal 
utilities  employ  the  cost  relationships  that  appear  in  their 
wholesale  power  bills.   Thus  for  a  demand  and  energy  metered 
customer  the  demand  portion  could  be  priced  commensurate  with 
the  $2.32/$1.80  figure  in  the  municipal  utility's  costs.   Now 
suddenly  a  kilowatt  of  demand  is  going  to  cost  $6.70.   Immediately 
there  will  no  longer  be  a  tracking  of  cost  of  service  to  the 
municipal  utility's  customers.   This  will  make  a  substantial 
difference  depending  upon  whether  the  customer  has  a  high  or 
low  load  factor.   In  order  to  restore  proper  relationships  the 
utility  v/ill  have  to  change  its  rate  design  for  retail  customers. 
This  cannot  be  done  through  the  mechanism  of  a  purchase  cost 
adjustment  clause  and  can  only  be  done  through  a  formal  rate 
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proceeding.   At  the  moment  the  Wisconsin  Public  Service  Commission 
is  inundated  with  rate  cases.   The  prospect  of  any  municipal 
utility  expediting  a  change  in  rate  design  for  its  retail  customers 
to  resolve  the  problem  that  will  be  created  by  the  Wisconsin 
Electric  Power  filing  is  remote  at  best.   In  the  meantime,  even 
if  the  purchased  cost  adjustment  clause  aids  in  partially  offsetting 
the  loss  of  revenues,  a  surcharged  customer  picking  up  an  excess 
cost  now  properly  allocable  to  low  load  factor  demand  metered 
customers,  may  successfully  charge  that  the  existing  rate  structure 
is  discriminatory  and  seek  refunds  for  excess  charges. 

When  considering  the  series  of  problems  which  I  have  discussed 
so  far  and  others  which  I  may  not  have  time  to  get  to,  an  uneasy 
thought  occurs.   There  was  a  time  in  the  not  too  distant  past 
when  privately  owned  electric  utilities  made  it  an  avowed  practice 
to  seek  the  elimination  of  municipally  owned  systems  from  the 
electric  utility  industry.   (Consider  for  example  the  evidence 
concerning  "municipal  acquisitions"  in  the  series  of  cases  involving 
Elbow  Lake,  Minnesota  and  Otter  Tail  Power  Company).   Municipal 
acquisition  was  a  policy  actively  pursued  by  Wisconsin  utilities 
until  fairly  recently.   We  have  been  advised  that  this  is  no 
longer  true  and  indeed  there  has  been  little  evidence  of  buyout 
efforts  in  recent  years  in  this  state.   It  would  be  naive,  however, 
to  assume  that  the  thought  has  disappeared  entirely.   In  this 
connection,  one  must  wonder  whether  the  energy  crisis,  inflation, 
regulatory  lag  and  environmental  concerns  have  come  together 
to  create  a  situation  today  which  is  so  perilous  for  municipal 
electric  utilities  that  privately  owned  utilities  by  simply  doing 
what  La  legal,  economically  valid,  and  sanctioned  by  environmentalists 
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may  acquire  municipal  systems  by  default.   In  the  current  series 

of  filings  involving  Wisconsin  utilities,  if  the  FPC  does  not 

grant  five  month  suspensions,  if  the  Wisconsin  Commission  does 

not  with  considerable  dispatch  aid  the  municipal  utilities  in 

restructuring  their  rates,  and  then  if  some  of  the  excesses  of 

the  filings  are  not  modified  by  the  Commission  in  the  rate  proceeding 

many  Wisconsin  municipal  utilities,  already  in  financial  difficulty, 

may  come  under  extreme  pressure  to  sell  out  to  private  power 

companies . 

One  other  factor  comes  into  play.   For  some  inexplicable 
reason  the  Wisconsin  Public  Service  Commission,  while  allowing 
up  to  12%  on  equity  to  privately  owned  electric  utilities,  has 
steadfastly  maintained  for  at  least  15  years  despite  inflation, 
changes  in  municipal  bond  rates,  and  various  other  factors,  that 
the  rate  of  return  to  a  municipal  utility  shall  not  exceed  6%. 
Where  a  6%  return  is  the  maximum  allowable,  a  municipal  utility's 
cushion  against  economically  difficult  times  is  very  thin  indeed. 

The  one  day  suspension  problem  must  be  resolved.   We  recognize 
that  undue  delays  may  create  economic  hardship  for  the  selling 
private  utility,  just  as  we  have  already  pointed  out  the  economic 
hardship  that  a  one  day  suspension  imposes  on  the  buying  municipal 
utility.   Nevertheless,  there  must  be  an  acceptable  compromise. 
A  method  which  has  emerged  in  Wisconsin  Public  Service  Commission 
proceedings  commends  itself.   Under  Wisconsin  procedure  there 
can  be  no  rate  increases  until  after  a  hearing.   Major  rate  cases 
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customarily  take  a  year  or  more.   However,  what  ordinarily  happens 
is  that  an  abbreviated  hearing  is  conducted  very  soon  after  the 
filing  for  the  purpose  of  determining  whether  an  interim  increase 
should  be  allowed  immediately.   If,  for  example,  in  a  prior  proceeding 
the  Commission  has  allowed  the  company  to  earn  12%  on  its  equity 
and  in  fact  it  has  earned  only  9%,  the  Commission  has  been  allowing, 
on  an  interim  basis,  rates  sufficient  to  make  up  that  deficit. 
The  interim  increase  is  usually  applied  in  the  form  of  a  surcharge 
so  that  no  sharp  changes  in  rate  design  or  the  relationship  between 
classes  occurs.   The  permanent  increase  and  changes  in  rate  design 
must  then  await  the  outcome  of  further  and  more  complete  hearings. 
The  use  of  an  interim  order  provides  prompt  and  usually  reasonable 
increases  to  offset  deterioration  in  earnings,  but  major  changes, 
such  as  where  the  company  asks  for  a  higher  rate  of  return  or 
a  different  rate  design,  are  fully  heard  before  allowed  to  go 
into  effect. 

While  there  may  be  flaws  in  such  a  system  it  would  be  a 
vast  improvement  over  the  present  practice  of  the  FPC. 

One  final  note  on  FPC  procedure.  Pres'umably  the  FPC  deems 
it  sufficient  protection  for  the  municipal  utility  that  it  provides 
for  a  refund  plus  interest  if  the  final  decision  is  that  the 
proposed  rate  is  excessive.  This  is  no  solution.  Obviously 
it  cannot  do  anything  for  the  change  in  rate  design  problem. 
Further  the  interest  rate  allowed  is  substantially  below  the 
company's  cost  of  capital  and  the  allowance  for  refund  may  simply 
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encourage  excessive  requests  as  a  source  of  cheap  funds.   Furthermore, 
refunds  frequently  must  be  passed  back  to  the  municipal  utility's 
retail  customers.   While  it  is  a  simple  matter  for  the  private 
utility  to  keep  records  of  payments  to  10  or  20  wholesale  customers, 
the  municipal  utilities  face  the  problem  of  paying  refunds  to 
hundreds  or  maybe  thousands  of  small  retail  customers.   The  logistics 
of  such  refunds  make  the  refund  solution  very  unattractive  for 
municipals. 

4.   OBSERVATIONS  CONCERNING  SUGGESTIONS  IN  SENATE  RESOLUTION  71. 

Paragraph  (8)  of  Senate  Resolution  71  asks  that  you  evaluate 
a  series  of  proposals.   Since  many  of  them  highlight  problems 
and  concerns  that  I've  experienced  in  practicing  before  the  Federal 
Power  Commission  I  would  like  to  comment  briefly  on  a  number 
of  them. 

(A)   Enunciation  of  Broad  Policy  Guidelines .   The  theory, 
I  suppose,  is  that  the  Commissioners  can  make  broad  sweeping 
judgments  on  matters  such  as  the  use  of  tax  accrual  offsets  against 
cash  working  capital  and  thus  avoid  litigating  that  issue  in 
each  case.   While  this  has  some  superficial  attraction,  it  reveals 
the  flaw  of  failure  to  comprehend  the  nature  of  the  customer 
being  protected.   The  consumer  is  a  small  municipal  system  without 
a  staff  of  economic  and  regulatory  consultants  and  in  which  no 
one  reads  the  Federal  Register.   In  the  State  of  Wisconsin  in 
the  last  ten  years  I  have  been  very  proud  to  be  part  of  the  respoi: 
and  cooperative  effort  of  municipal  utilities  to  oppose  rate 
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increases.   They  have  fought  them  all  and  they  have  been  very 
successful.   However  it  is  one  thing  to  join  together  under  the 
threat  of  a  five  million  dollar  rate  increase  and  quite  another 
to  consider  sending  someone  to  Washington  to  testify  on  a  proposed 
rule  change,  such  as  one  relating  to  construction  work  in  progress. 

Someone  on  this  Committee  ought  to  read  one  of  the  typical 
FPC  announcements  of  a  proposed  rule  change.   They  are  certainly 
not  written  with  the  small  town  municipal  utility  manager  in 
mind.   Even  if  the  notice  is  understandable,  the  issues  are  very 
often  those  which  a  cost  of  service  consultant  would  be  able 
to  evaluate  but  this  may  not  be  true  of  the  small  municipal  manager. 
He  may  not  realize  that  a  proposed  policy  decision  will  affect 
him  somewhere  in  the  future.   Even  if  he  does  recognize  the  problem, 
it  is  often  difficult  to  persuade  the  utility  board  to  spend 
the  kind  of  money  it  takes  to  send  a  lawyer  or  a  consultant  to 
Washington  to  testify  on  the  matter.   It  has  been  my  observation 
that  many  rule  changes  have  taken  place  in  the  last  few  years 
that  should  have  been  opposed  by  every  municipal  system  in  the 
country  but  in  fact  have  been  opposed  by  none  from  Wisconsin, 
none  from  most  of  the  states  with  small  systems,  but  only  by 
organizations  such  as  American  Public  Power  Association  and  by 
larger  municipal  systems.   If  major  policy  decisions  are  going 
to  be  made  on  an  abstract  basis  and  not  as  a  part  of  a  specific 
rate  controversy  a  very  important  segment  of  those  directly  affected 
will  not  be  there  to  be  heard. 

(B)   More  Independence  From  the  Executive  Branch.   Yes.   Amen. 
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(C)  Single  Administrator .   If  there  are  five  commissioners 
the  chances  are  five  times  as  good  that  someone  on  that  body 
will  have  some  common  sense  and  may  even  be  interested  in  the 
consumer's  point  of  view.   I  like  that.   If  there  were  only  one 
commissioner  or  administrator  then  I  think  of  some  past  commissioners 
as  being  the  administrator  and  I  have  to  confess  that  I  do  not 

like  it  at  all. 

(D)  Improved  Procedures  for  Selecting  Commissioners .   This 
is  very  important.   In  the  past  15  years  the  FPC  has  changed 

its  character  completely.   In  fact,  it  has  done  so  twice.   These 
changes  relate  absolutely  to  the  kind  of  people  who  are  appointed 
to  the  Commission.   No  agency  as  important  and  sensitive  as  this 
one  should  go  through  such  gyrations.   Right  now  if  I  had  my 
choice  between  changing  the  Commission  and  changing  Commissioners, 
I  would  change  the  Commissioners. 

(E)  Limit  the  Movement  Between  Agency  and  Industry.   This 
should  be  done.   One  of  the  problems  that  we  always  face  in  dealing 
with  the  Federal  Power  Commission  is  the  endless  changes  in  personnel. 
It  is  not  uncommon  to  deal  with  three  or  four  different  staff 

counsel  in  the  course  of  one  proceeding.   It  is  especially  disconcerting 
when  you  learn  that  a  staff  attorney  has  left  the  Commission 
to  join  the  staff  of  a  regulated  utility. 

(F)  Paying  Costs  of  Intervenors .   No  doubt  the  whole  question 
of  a  public  intervenor  will  be  considered.   In  Wisconsin,  the 
municipal  utilities  have  been  able  to  organize  themselves  for 
active  and  effective  intervention.   The  interventions  have  been 
successful  enough  so  that  the  savings  have  always  exceeded  the 
cost.   However  I  suspect  that  this  is  not  the  case  all  over 


810 


country.  Also  we  are  fortunate  in  Wisconsin  in  that  there  are 
sufficient  numbers  of  municipals  purchasing  from  each  supplier 
to  make  the  cost  manageable  for  each  participant.  In  the  many 
cases  where  a  wholesale  supplier  may  have  only  two  or  three  small 
customers  they  may  be  very  much  in  need  of  a  public  intervenor 
or  reimbursement  of  the  costs  of  intervention. 

(G)   Substituting  Direct  Subsidies  for  Cumbersome  Regulatory 
Schemes,  Etc.   One  of  the  most  distressing  things  about  going 
through  a  rate  case  is  the  realization  that  the  whole  process 
is  fundamentally  dishonest.   Utilities  are  required  in  effect 
to  keep  one  set  of  books  for  tax  purposes,  another  for  rate  purposes, 
another  for  shareholders,  and  probably  a  few  others  for  good 
measure.   A  good  example  of  the  nonsense  is  the  investment  tax 
credit.   Congress  has  granted  utilities  a  10%  investment  tax 
credit.   In  fact  they  do  not  need  a  tax  break  to  encourage  investment, 
Investment  in  a  utility  is  made  as  a  result  of  the  requirement 
that  they  perform  their  utility  obligation  to  provide  service 
to  the  public.   Nevertheless  this  substantial  tax  benefit  is 
given.   Congress  also  says  that  in  fixing  rates  no  regulatory 
body  may  behave  as  though  the  credit  exists  or  else  it  will  be 
taken  away.   As  a  result,  in  a  rate  case  we  go  through  the  charade 
of  including  in  the  cost  of  service  substantial  expense  for  income 
taxes  which  everybody  knows  is  not  there. 

The  dishonesty  is  Lhat  if  the  company  really  should  have 
money,  the  rate  of  return  should  be  raised  and  the  shell 
game  with  taxes  should  be  eliminated. 
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The  Federal  Power  Commission  is  currently  engaged  in  a  whole 
series  of  these  maneuvers.   I  suspect  that  the  Commission  would 
probably  like  to  give  a  higher  rate  of  return.   But  no  one  likes 
to  be  the  bearer  of  unpleasant  news.   Instead  what  happens  is 
that  the  rate  base  gets  artificially  inflated  by,  for  example, 
decreeing  that  money  that  is  there  (tax  accruals)  will  be  treated 
as  though  it  is  not  there  so  that  it  will  not  be  seen  to  offset 
the  need  for  working  capital.   I  would  prefer  to  purify  the  ground 
rules  and  let  some  common  sense  and  logic  prevail.   After  all 
the  underbrush  is  cleared  away,  then  let  us  determine  an  honest 
and  realistic  rate  of  return. 

(H)   Lessen  Paperwork.   If  this  committee  finds  a  way  to 
implement  paragraph  H  in  the  form  of  legislation,  and  if  an  agency 
so  mandated  finds  a  way  to  carry  it  out,  then  all  concerned  should 
be  granted  sainthood. 

However  I  would  encourage  you  to  try.   To  the  fellow  from 
a  small  town,  the  filing  rules  and  the  requirements  for  paper 
in  an  FPC  proceeding  are  just  incredible.   The  FPC  requires  that 
an  original  and  14  copies  of  most  papers  be  filed  with  it.   This 
seems  most  unreasonable.   Why  not  require  filing  some  reasonable 
number  like  3  or  4  and  then  if  the  Commission  finds  it  needs 
extra  copies  make  the  copies  at  the  FPC.   I  have  it  on  good  authority 
that  the  Federal  Power  Commission  has  a  few  copying  machines. 

The  movement  of  paper  to,  from,  and  within  the  Commission 
is  also  a  source  of  considerable  frustration  to  the  participant 
in  rate  proceedings.   A  document  nay  be  "issued"  from  some  ofi. 
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EXHIBIT  B 


United  States  of  America 
Federal  Power  Commission 


Northern  States  Power  Company      )       Docket  No.  ER76-305 
(Wisconsin) 


Petition  for  Rehearing  by  the  cities  and  villages  of 
Bangor,  Black  River  Falls,  Bloomer,  Cornell, 
New  Richmond,  Spooner,  Rice  Lake,  Westby,  and 
Whitehall,  Wisconsin  (the  "Petitioners") 


On  March  1,  19  76,  the  Commission  issued  an  order  in  the  above 
docket  entitled  Order  Granting  Timely  Petitions  to  Intervene  and 
Denying  Motion  for  Five  Month  Suspension  Period  (the  "Order")  which, 
inter  alia,  permitted  intervention  by  the  Petitioners  in  this 
proceeding. 

On  behalf  of  the  Petitioners,  we  hereby  petition  the  Commission 
to  reconsider  by  rehearing  the  following  portions  of  the  Order: 

1.  Exclusion  of  "price  squeeze"  and  anticompetitive 
conduct  issues  from  the  proceeding;  and 

2.  Denial  of  the  Petitioners'  motion  that  the 
proposed  rate  increase  tendered  for  filing  by  the 
company  on  November  28,  1975,  be  suspended 

for  five  months. 

In  support  of  this  petition,  we  rely  upon  the  following  grounds: 

Price  Squeeze  and  Anticompetitive  Conduct 

1.   The  Commission  has  refused  to  consider  the  "price  squeeze" 
issue  despite  the  decision  in  Conway  Corporation  v.  FPC,  510  F.2d 
1264  (1975)  because  the  mandate  of  the  Court  in  Conway  has  been 
stayed  pending  a  decision  by  the  Supreme  Court  and  because  the 
Commission  does  not  believe  it  has  authority  to  deal  with  dis- 
crimination between  the  amount  of  a  jurisdictional  rate  and  a  non- 
jurisdictional  rate.   We  respectfully  submit  that  the  price  squeeze 
of  which  the  Petitioners  complain  is  both  different  in  degree  and 
kind  from  the  previous  price  squeeze  issues  which  have  been 
brought  to  the  Commission's  attention.   The  Commission's  refusals 
zo  consider  those  issues  does  not  mean  that  it  must  or  should 
refuse  to  hear  all  aspects  of  the  Petitioners*  complaint  of  a  price 
squeeze  and  of  anticompetitive  aspects  of  this  fil. 
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2.  In  previous  instances  the  discrimination  involved  was 
solely  between  the  levels  at  which  given  wholesale  rates  were 

set  in  comparison  to  given  retail  rates.   The  Commission  has  refused 
consideration  of  such  discrimination  on  the  ground  that  it  cannot 
determine  the  reasonableness  of  a  wholesale  rate  by  reference 
to  a  retail  rate.   This  sort  of  blatant  discrimination  between 
rates  exists  and  is  exaggerated  by  the  present  filing  and  the 
Petitioners  believe,  along  with  the  Court  of  Appeals  for  the 
District  of  Columbia,  that  the  Commission  has  a  duty  to  consider 
this  fact  in  reviewing  the  rates  initiated  by  NSP.   However,  NSP 
in  the  present  filing  has  in  addition  proposed  a  rate  design  which 
will  have  substantial  anticompetitive  effects  and  which  creates  a 
new  kind  of  price  squeeze.   This  rate  design  is  unnecessarily 
anticompetitive  in  that  it  abruptly  and  arbitrarily  shifts  the 
concentration  of  prices  to  demand. 

The  rates  filed  in  this  proceeding  call  for  demand  charges 
of  $6.96  per  kilowatt  per  month  for  the  first  200  kilowatts  or 
less  of  billed  demand  and  $6.66  per  kilowatt  per  month  for  over 
200  kilowatts  of  billed  demand.   Upon  information  and  belief,  the 
demand  charge  in  the  current  NSP  large  power  rate  is  approximately 
$2.50/KW  with  an  1800  KVA  minimum  of  $4,050.   It  is  patently  ob- 
vious that  this  difference  in  rate  design  places  the  Petitioners 
at  a  competitive  disadvantage.   How  can  the  Petitioners  attract 
or  hold  demand  metered  industrial  customers  if  they  must  pay 
$6.96  and  $6.66/KW  in  demand  charges  when  their  supplier/competitor 
(NSP)  charges  only  $2.50/KW? 

Furthermore,  each  Petitioner  must  justify  its  rates  on  a 
cost  of  service  basis.   For  demand  metered  customers  the  demand 
charge  henceforth  must  be  altered  to  adjust  for  the  $6.96  -  6.66  cost 
No  Petitioner  presently  has  a  demand  charge  for  its  retail  customers 
even  approaching  this  figure.   To  change  the  demand  rate  to  be 
consistent  with  costs  requires  an  application,  hearing  and  order. 
It  will  be  months  before  this  can  be  achieved.   Purchase  cost 
adjustment  clauses  relate  to  the  general  level  of  rates  and  amount 
to  a  surcharge;  they  do  not  and  cannot  do  anything  about  rate  design. 

3.  Although  the  Commission  may  feel  that  it  should  not  look 
at  the  levels  of  a  company's  retail  rates  to  determine  whether 

a  given  wholesale  rate  will  yield  a  just  and  reasonable  return 
on  the  investment  required  to  supply  wholesale  customers,  it  does 
not  follow  that  the  Commission  is  barred  from  considering  the  anti- 
competitive effects  of  the  proposed  innovations  in  rate  design.   The 
Commission  may  determine  the  amount  of  revenue  which  must  be  raised 
by  use  of  its  own  yardsticks  and  then  require  that  this  amount  be 
raised  through  a  rate  design  which  will  not  have  drastically  anti- 
competitive effects  on  the  electric  utility  industry  as  a  whole. 
Such  a  requirement  would  obviously  be  in  the  public  interest. 
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The  consideration  here  requested  in  no  way  threatens  the 
C;--ission's  prerogative  to  determine  whether  the  level  of  the 
wholesale  rates  requested  is  just  and  reasonable.   For  the  Commission 
to  shut  its  eyes  to  the  anticompetitive  ramifications  of,  and 
motives  behind,  the  rate  design  proposed  in  this  filing  would  be 
an  inexcusable  breach  of  the  Commission's  duty  to  regulate  the  sale 
of  electric  energy  at  wholesale  in  the  public  interest.   See,   Gulf 
States  Utilities  Company  v.  Federal  Povrer  Commission,  411  U.S. 
747,  758.   If  the  Commission  refuses  to  consider  this  aspect  of 
the  Petitioners'  claim  of  a  price  squeeze,  it  will  be  responsible 
for  needlessly  threatening  the  survival  of  the  municipal  customers 
of  the  applicant. 

4.  This  filing  contains  claims  that  this  Commission  has 
rejected  in  the  past.   These  include,  for  example,  a  claimed 
rate  of  return  on  equity  of  15  percent.   Nothing  approaching 
this  amount  has  ever  been  allowed  by  the  Commission.   Yet  by  its 
order,  rates  were  permitted  to  go  into  effect  March  2,  1976,  which 
reflect  this  improper  claim,  and  which  on  their  face  are  excessive 
and  cannot  be  sustained. 

It  is  no  answer  to  say  there  will  be  refunds  of  that  excess. 
The  Petitioners  must  pay  these  rates  now.   The  proceeding  could 
easily  last  one  and  one-half  to  two  years  before  refunds  are  paid. 
During  those  years  potential  customers  of  the  Petitioners  will  be 
making  location  decisions  based  on  rates  as  they  exist.   The  prospect 
cf  a  future  refund  is  not  a  strong  selling  point.   The  Commission's 
order,  requiring  payment  of  patently  excessive  rates  during  the  pro- 
ceedings places  the  Petitioners  at  a  serious  competitive  disadvantage. 
'-'r.e   knowledge  that  the  recent  practice  of  this  Commission  has  been 
to  allow  rates  which  are  not  sustained  ultimately  to  go  into  effect 
speedily  places  an  additional  price  squeeze  weapon  in  the  hands 
of  the  applicant:   By  continuously  filing  excessive  rate  requests, 
the  applicant  can  force  the  Petitioners  into  a  continuous  competitive 
disadvantage.   If  an  order  or  settlement  ultimately  requires  a  refund, 
all  the  applicant  need  do  is  promptly  file  for  another  excessive 
rate  increase.   Even  though  justice  may  ultimately  be  done,  this 
dees  not  wipe  out  the  fact  that  from  day  to  day  by  the  timing  and 
magnitude  of  requests,  the  Petitioners  can  be  subjected  to  unnecessary 
economic  hardship  and  placed  at  a  competitive  disadvantage.   This 
aspect  of  a  price  squeeze  is  certainly  within  the  power  of  the 
Commission  to  review  and  remedy.   Also,  allowing  five-month  sus- 
pensions would  help  soften  the  unfair  advantage  now  employed  by 
suppliers  such  as  NSP  in  this  proceeding. 

Five-Month  Suspension 

5.  The  sixth  paragraph  of  the  Order  indicates  that  the 
Commission  decided  to  suspend  the  proposed  rates  for  only  two  months 
without  considering  the  motion  of  the  Petitioners  for  a  five-month 
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suspension.   The  order  attempts  to  cure  this  defect  by  stating  that 
t.he  Commission  reaffirms  that  decision  and  by  asserting  that  the 
period  of  suspension  is  a  matter  of  discretion  not  subject  to  judicial 
review.   We  trust  that  the  latter  justification  does  not  mean  that 
the  Commission  believes  it  can  exercise  its  discretion  arbitrarily 
or  in  a  discriminatory  fashion.   Since  we  believe  that  an  examination 
of  the  decision  will  indicate  that  the  decision  is  both  arbitrary 
and  discriminatory,  we  believe  a  rehearing  is  required. 

6.  A  blanket  reaffirmation  of  a  decision  made  without  con- 
sideration of  the  Petitioners'  arguments  and  at  a  time  when  the 
Commission  was  so  overwhelmed  with  new  filings  that  it  could  not 
possibly  give  ample  consideration  to  the  suspension  issue  should  not 
be  permitted  to  salvage  that  decision.   Obtaining  a  five-month  sus- 
pension is  of  vital  interest  to  the  wholesale  customers  the  Commission 
has  a  duty  to  protect.   At  the  very  least  the  Commission  owes  the 
Petitioners  a  full  rehearing  on  their  request  in  order  to  fulfill 

its  regulatory  duty.   The  masking  of  a  hasty  decision  behind  a 
recital  of  an  exercise  of  unreviewable  expertise  is  not  an  acceptable 
discharge  of  the  Commission's  duty  to  protect  the  public  interest. 

7.  In  Docket  ER76-149,  filed  at  approximately  the  same  time 
as  the  company's  proposed  increases,  the  Commission  granted  a 
five-month  suspension  to  municipal  interveners. 

The* Petitioners  demand  to  know  what  differences  justify 
granting  them  a  shorter  suspension  than  the  interveners  in  ER76-149, 
and  other  dockets  where  more  than  60-day  suspensions  have  been 
granted  within  the  last  four  months.   They  submit  that  in  December 
and  January  of  this  year  the  Commission  lacked  the  capacity  to 
analyze  thoroughly  and  individually  the  need  for  a  suspension  in 
each  filing  before  it  because  of  the  multiplicity  of  such  filings. 
Alnost  invariably  these  filings  followed  on  the  heels  of  rate  in- 
creases some  of  which  are  not  yet  final.   This  circumstance  demanded 
fair  and  consistent  treatment  of  the  wholesale  customers  affected 
by  such  rapid  increases.   We  believe  that  the  Commission  should  re- 
consider the  rulings  which  it  issued  during  that  period  and  grant 
the  Petitioners  in  this  proceeding  the  maximum  five-month  suspension 
which  it  has  seen  fit  to  approve  for  others  similarily  situated. 
Such  a  suspension  is  especially  necessary  in  this  instance  because 
of  the  effect  on  the  Petitioners  of  the  proposed  innovations  in 
rate  design  discussed  in  paragraph  2  of  this  motion. 

8.  The  public  interest  demands  that  the  proposed  increases 
be  very  carefully  examined  and  that  everything  possible  be  done 
to  prevent  or  dampen  the  inflationary  threat  presented.   The 
Petitioners  stress  the  absolutely  essential  need  they  have  for 

in  which  to  gain  approvals  necessary  to  adjust  their  retail 
rates.   The  company  has  the  luxury  of  proposing  rates  at  times 
of  its  own  choosing,  and  can  and  certainly  did  take  into  account 
the  possibility  of  a  five-month  suspension.   In  contrast,  the 
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Petitioners  have  no  control  over  v/hen  or  hov/  an  increase  will 
strike  or  how  much  time  they  will  have  in  which  to  adapt  or  suffer. 
The  Commission's  response  to  requests  for  suspensions  is  unpredictable 
and  its  failure  to  set  policy  in  this  regard  places  an  unfair  burden 
on  wholesale  customers.   This  failure  should  be  remedied  on  rehearing 


Respectfully  submitted 


Cities  and  villages  of  Bangor, 
Black  River  Falls,  Bloomer,  Cornell 
New  Richmond,  Spooner,  Rice  Lake, 
Whitehall,  and  Westby,  Wisconsin 
By 


<,.<£• 


.J/0< 


sOc 


Richard  L.  Olson 
Their  Attorney 


STATE  OF  WISCONSIN  ) 

)  ss . 
DANE  COUNTY         ) 


RICHARD  L.  OLSON,  being  first  duly  sworn,  deposes  and  says 
that  he  is  an  attorney  licensed  to  practice  law  in  Wisconsin ; 
that  he  has  been  retained  by  the  Petitioners  to  represent 
them  on  all  matters  relating  to  the  proceedings  in  Docket  ER76-305; 
that  as  attorney  for  the  Petitioners  he  has  signed  the  foregoing 
petition  for  rehearing  for  and  on  behalf  of  said  parties;  that  he 
is  authorized  to  do  so;  that  he  has  read  the  s  .d  pe  cition  and  is 
familiar  with  its  contents;  and  that  the  matters  set  forth  therein 
are  true  and  correct  to  the  best  of  his  knowledge,  information  and 
belief. 
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'/G 


C<!<*x 


Richard  L.  Olson 


Subscribed  and  sworn  to  before  me 

this     *2„2—  day of  J^V0^  ^v  '  3 

)  Ail 


NotaLry  Public,  D^ane  County ,\  Wisconsin 
My  Commission  is  permanent.! 
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EXHIBIT  C 


UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  POWER -COMMISSION 


Re:   Northern  States  Power 
Company  (Wisconsin) 
Wholesale  Rate  Filing 


Docket  No.  ER76-305 


PETITION  TO  INTERVENE 

and 

REQUEST  FOR  MAXIMUM  SUSPENSION  PERIOD 


The  cities  of  Bangor,  Bloomer,  Cornell,  New  Richmond,  Spooner, 
Rice  Lake  and  Westby,  Wisconsin,  pursuant  to  section  1.8  of  the 
Commission's  Rules  of  Practice  and  Procedure,  through  their  attorney, 
petition  for  an  order  permitting  their  intervention  in  the  above- 
entitled  proceeding  and  suspending  the  proposed  changes  in  electric 
service  tariffs  for  the  full  suspension  period.   This  petition 
is  to  supplement  a  telegram  sent  December  18,  1975,  as  an  initial 
petition  to  intervene.   A  copy  of  the  telegram  was  served  that 
day  on  all  parties  in  accordance  with  the  Commission's  Rules  of 
Procedure.   In  support  of  this  petition  the  municipalities  respectfully 
show  the  following: 

1.  Each  petitioner  is  a  municipal  corporation  in  the  Suate 

of  Wisconsin  and  each  is  a  wholesale  electric  customer  of  the  Northern 
States  Power  Company,  Wisconsin  (">!SP"),  under  rate  schedules  af- 
fected by  the  company's  filing  for  rate  increase  submitted  Novo. 
28,  1975,  but  dated  December  1,  1975,  and  described  in  the  Commission's 
notice  of  this  proceeding  dated  December  4,  1975.   This  notice 
was  received  on  December  16,  1975,  by  some  petitioners,  not  at 
all  by  the  management  of  several  utilities,  and  counsel  was  not 
aware  of  the  notice  until  4:45  p.m.,  CST,  December  17,  1975. 
respectfully  submit  that  this  is  insufficient  notice  in  that  there 
is  no  possibility  of  detailed  expert  review  of  the  application 
in  connection  with  a  petition  to  intervene,  and  further  in  t 
most  small  municipal  utilities  cannot  take  official  action 
short  notice.   Tor  example,  uoon  information  z~d    . 

management  of  several  other  municipalities  wish  to  intervene,  but 
their  governing  boards  do  not  meet  to  act  officially  on  intervention 
until  later  this  month  or  the  first  part  of  next  month. 

2.  Each  petitioner  operates  an  electric  distribution  svstem 
serving  customers  at  retail.   Upon  information  and 

petitioner  except  Black  River  Falls  purchases  all  or  substantially 
all  of  th<  energy  requirements  for  its  distribut 

system  and  for  municipal  use  fron  NSP .      The  principal  serv. 
of  each  petitioner  is  its  corporate  limits  and  the  imn 

3.  The  petitioners  each  have  a  direct  interest  in  this  pro- 
mt) beca>.        are  customers  to  I 

rate  increases.   The  interests  of  the  pctitir-: 
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represented  by  any  other  party  to  the  proceeding  and  each  may  be 
bound  by  a  Commission  determination  as  to  the  lav/fulness  of  the 
rates  and  other  matters  contained  in  the  application  or  arising 
out  of  any  investigation  related  to  the  application. 

4.  This  $1,128,439  request,  reflecting  an  alleged  26.6%  rate 
increase  follows  in  less  than  one  year  upon  a  $1,103,275.53  request, 
reflecting  a  39.33%  increase  which  went  into  effect  February  7, 
1975,  after  a  one  day  suspension.   If  allowed,  the  cumulative  effect 
of  the  two  increases  would  be  an  80%  increase  over  the  rates  in 
effect  through  January,  1975.   Applicant  seems  to  suggest  a  virtue 
in  that  it  had  not  increased  rates  for  municipalities  for  many 
years  prior  to  19  75.   Absent  proof,  one  can  only  assume  that  the 
company's  return  heretofore  has  been  deemed  adequate.   It  is  submit- 
ted that  80%  rate  increases  within  one  year  cannot  be  justified 

on  any  basis.   If  it  suggests  anything,  it  suggests  questionable 
management  which  should  not  be  rewarded  with  one  day  suspension 
of  these  iniquitous  rates. 

5.  Petitioners  reserve  the  right  to  question  whether  the 
municipal  contracts  fall  within  the  protection  of  the  Mobile  Sierra 
doctrine. 

6.  In  this  filing  NSP  seeks  a  15%  return  on  common  equity. 
This  is  unreasonable,  unlawful  and  will  result  in  unfair  discrimina- 
tion against  the  petitioners.   The  Federal  Power  Commission  has 

not  allowed  a  return  for  a  comparable  electric  utility  in  excess 
of  12.5%  in  any  Commission  opinion  where  rate  of  return  has  been 
a  disputed  issue.   The  Wisconsin  Public  Service  Commission,  which 
regulates  the  return  for  91.7%  of  MSP ' s  total  sales,  has  never 
allowed  NSP  greater  than  12%  on  its  common  equity  ecuivalent. 
It  would  indeed  be  ironic  if  the  Federal  Power  Commission  would 
seek  to  cure  any  imagined  financial  ills  of  NSP  by  penalizing  8.31 
of  the  customers  to  produce  an  excessive  return  to  "save"  a  company 
which  is  91.7%  outside  of  FPC  jurisdiction.   Furthermore,  the  whole- 
sale customers  compete  with  NSP  for  load  and  customers.   It  would 
merely  exaggerate  the  monopoly  price  squeeze  being  imposed  by  NSP 
to  allow  such  excessive  return  to  the  wholesaler  to  the  disadvantage 
of  its  wholesale  customers. 

7.  The  petitioners  have  not  had  sufficient  time  to  organize 
the  investigation  of,  or  to  investigate,  the  filing  submitted  by 

the  company,  but  upon  information  and  belief  allege  that  the  proposed 
increases  are  unnecessary,  and  that  the  present  wholesale  rates 
are  reasonable  and  adequate  and  enable  the  company  to  attract  capital 
on  a  reasonable  basis.   The  petitioners  specifically  deny  that 
the  proposed  rate  schedules  are  just,  reasonable,  lawful  or  nondiscrim- 
inatory . 

8.  A  preliminary  review  of  the  application,  without  benefit 
of  assistance         rt  analysts,  reveals  at  leant  the  following 

il  areas  of  disagreement. 

a)  The  requested  rate  of  return  is  shocking,  excessive, 

unreasonable,  unlawful  and  discriminatory.   The  claimed 
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return  on  equity  exceeds  by  25%  the  return  on  equity 
requested  in  its  most  recent  retail  case  before  the 
Wisconsin  Public  Service  Commission ,  2-U-8020,  and  also 
exceeds  by  that  ratio  the  amount  allowed.   The  rate  of 
return  allowed  on  net  investment  rate  base  was  9.34%, 
of  which  .89%  was  for  construction  work  in  progress  which 
is  not  allowed  by  the  FPC.   Therefore,  the  comparable 
rate  of  return  allowed  on  over  90%  of  NSP  sales  is 
9.34  minus  .89  or  8.45%.   The  company's  claimed  return 
of  9.82%  exceeds  this  by  16.2%! 

b)  The  use  of  a  December  31,  1976,  capitalization  to 
develop  a  rate  of  return  for  rates  to  be  effective 

as  early  as  January  1,  19  76,  is  improper,  unreasonable, 
unlawful  and  discriminatory. 

c)  The  claimed  allowance  of  $7,674,944  for  cash  working 
capital  is  excessive  and  unreasonable,  and  does  not 
take  into  account  appropriate  offsets  such  as  tax 
accruals . 

d)  The  claimed  income  tax  expenses  are  unreasonable  when 
compared  with  taxes  actually  paid.   In  1974  it  paid  no' 
federal  or  state  income  taxes,  and,  in  fact,  has  credits 
available  from  that  year. 

e)  The  capacity  allocation  factor  assigned  to  the  wholesale 
customers  in  the  company's  cost  of  service  study  is 
excessive  in  that  it  includes  the  peak  demands  of  Black 
River  Falls,  and  does  not  take  into  account  that  Black 
River  Falls  generates  at  the  company  request  in  order 

to  reduce  the  demand  on  the  system.   This  has  the  effect 
of  overstating  the  municipal  demand  allocation  by 
approximately  6%,  and  overstating  all  parts  of  the 
cost  of  service  study,  such  as  return  requirement, 
affected  by  this  allocation. 

By  listing  these  general  areas  of  disagreement,  the  petitioners  do 
not  admit  that  other  matters  set  forth  in  the  application  are  correct, 
but  instead  petitioners  specifically  deny  their  accuracy  and  put  the 
company  to  its  proof  on  all  such  matters. 

9.   The  applicant  maintains  policies  and  practices  which  are 
believed  to  be  anticompetitive  and  inconsistent  with  the  antitrust 
laws  of  the  United  States,  and  these  practices  are  proposed  to 
be  continued  in  the  proposed  rate  schedules  in  this  dc 
requirement  in  the  rate  schedule  that  service  will  only  be  provided 
under  a  10-year  contract  is  unreasonable  and  clearly  inhib        .ning 
for  alternate  bulk  power  supply.   The  provisions  in  service  a-jree: 
relating  to  interconnection,  as  amended  by  the  last  settlt 
ment,  do  not  reflect  that  the  cost  of  interconnection  shoul 
shared  on  the  basis  of  benefits  derived  by  each  party. 

10.   If  permitted,  the  proposed  rate  in  hich  would 

amount  to  80%  in  one  year,  will  ena  now 
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enjoys  a  monopoly  of  generating  and  transmission  systems  in  its 
service  area,  to  drive  small  municipal  systems  out  of  business. 
The  Interveners  purchase  virtually  all  of  their  requirements  from 
the  applicant  and  there  is  currently  no  economically  feasible  alter- 
native source  of  supply.   Enjoying  a  monopoly  control  over  the 
available  power  supply  and  transmission  system,  the  applicants 
are  at  once  the  source  of  Intervenors  supply  and  their  principal 
competitors  for  new  business  and  for  continuing  business.   Upon 
information  and  belief,  the  proposed  rate  increases  of  80%  will 
require  the  Intervenors  to  increase  their  rates  by  a  total  of  nearly 
55%,  thus  making  most  of  the  Intervenors'  retail  rates  substantially 
higher  than  comparable  rates  of  applicant,  and  especially  its  industrial 
rates.   Furthermore,  upon  information  and  belief,  the  proposed 
wholesale  rates  will  be  higher  than  the  company's  retail  industrial 
rate.   This  will  continue  and  accelerate  an  unlawful  price  squeeze 
imposed  by  the  applicant  upon  the  petitioners. 

11.  Power  supply  costs  represent  approximately  70%  of  the 
total  operating  expenses  and  65%  of  total  revenues  of  municipal 
electric  distribution  systems  in  Wisconsin  (Wisconsin  Public  Service 
Commission  Bulletin  48) .   Increases  totalling  80%  in  this  cost 
means  approximately  a  55%  increase  in  costs  to  the  municipal  systems 
and  it  means  that  expenses  will  exceed  present  revenues.   The  current 
increase  of  allegedly  only  26%  above  settlement  rates,  when  put 

into  effect  subject  to  refund,  becomes  an  accomplished  fact  which 
the  municipals  must  pay  whether  or  not  it  is  ultimately  proved 
to  be  reasonable.   In  order  to  absorb  this  economic  shock,  municipal 
systems  must  attempt  to  obtain  rate  increases  from  the  Wisconsin 
Public  Service  Commission.   Unlike  procedures  under  the  Federal 
Power  Act,  which  permit  imposition  of  rates  subject  to  refund  while 
hearings  are  conducted,  the  procedure  in  Wisconsin  is  that  no  increases 
are  allowed  until  after  hearing  and  an  order  by  the  Commission 
except  where  there  are  purchased  power  adjustment  clauses.   Upon 
information  and  belief  some  of  the  petitioners  do  not  have  such 
clauses  and  cannot  employ  them  without  purchasing  and  installing 
or  leasing  costly  billing  equipment.   Experience  with  the  purchased 
power  adjustment  clauses  has  demonstrated  that  they  do  not  adequately 
protect  the  municipal  systems  from  loss  resulting  from  precipitous 
and  massive  increases  such  as  those  proposed  here.   Like  the  Federal 
Power  Commission,  the  Wisconsin  Commission  is  deluged  with  rate 
and  other  applications,  resulting  in  substantial  delays  in  commission 
proceedings.   It  is  exceedingly  unlikely  that  the  petitioners  will 
be  able  to  obtain  appropriate  rate  increases  and  changes  in  rate 
structures  within  a  five-month  period.   This  does  not  take  into 
account  the  time  necessary  to  prepare  the  cases. 

12.  The  application  calls  for  dramatic  shifts  in  rate  design 
by  sharply  increasing  demand  charges.   The  present  rate,  subject 
to  suspension,  provides  demand  charges  of  $5.05/KW  for  the  first 
200  KW  and  $4.80  for  the  excess.   The  proposed  rates  are  $6.96 
and  $6.66         Lvely.   The  average  monthly  use  for  the  whole:; 
customers  is  3500  KW.   Under  the  suspended  rates,  this  would  cost 
$16,850  in  demand  charges.   Under  the  proposed  rates,  the  demand 

■  $23,370,  an  increase  of  39%.   Compared  to  the  demand 
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charge  in  effect  in  January,  1975,  $4,550,  the  increase  is  414% . 
By  any  standard  that  is  a  radical  change  in  so  short  a  period. 

The  unfortunate  effect  of  this  radical  change  in  rate  design 
is  that  unless  the  retail  rate  structures  of  municipal  utilities  can 
be  changed  drastically  to  conform  to  the  new  facts,  there  will  be  no 
direct  correlation  between  the  cost  of  service  to  the  municipal 
utility  and  the  retail  rate  structure  designed  to  cover  those  costs. 
The  distortion  will  appear  dramatically  in  the  difference  between 
high  load  factor  and  low  load  factor  customers.   It  is  likely  that 
some  of  these  customers  will  receive  energy  at  considerably  below 
the  actual  cost  under  the  new  rates  to  the  municipal  utility  while 
others  will  be  paying  excessive  amounts  and  will  probably  have  a 
justifiable  basis  to  file  a  complaint  for  overcharges  against  the 
municipal  utility. 

The  recent  practice  of  allowing  9%  refunds  of  excessive 
collections,  combined  with  the  action  of  the  Wisconsin  Public  Service 
Commission  in  allowing  rate  level  adjustments  based  upon  purchased 
power  costs,  has  the  effect  of  providing  some  protection  to  municipal 
utilities  concerning  rate  level.  However,  on  the  matter  of  rate 
design,  the  only  way  the  Wisconsin  municipal  utilities  can  change 
the  design  for  any  class  of  customers  which  would  result  in  an 
increase  in  rates  is  upon  a  full  cost  of  service  investigation 
and  hearing.   See  Wis .  Stat.  §19  6.20.   While  the  Wisconsin  Commission 
can  expedite  certain  gross  adjustments  for  rate  level,  the  matter 
of  rate  design  cannot  be  restored  into  the  industrial  and  commercial 
rates  of  the  municipal  utility  customers  of  NSPW  without  full  proceed- 
ings which,  upon  information  and  belief,  at  the  present  time  could 
not  possibly  be  accomplished  in  less  than  five  months. 

13.   The  proposed  rates  will  perpetuate  and  magnify  an  unlawful 
price  squeeze.   The  proposed  wholesale  rates  and  the  existing  retail 
large  power  rates  are  as  follows,  assuming  a  90%  power  factor  for 
the  industrial  customer: 

Large  Power  Wholesale 

First  1800  KVA  (1620  KW)  $4050  $10,849.20 

Over  1800  KVA  (1620  KW)  $2.25/KVA  $6.66/KW 

$2.50/KW  at  90%  P.F. 

Assuming  a  90cu  power  factor,  the  average  monthly  billed  demand  of 
approximately  7000  KW  for  Presto  Industries  (Ex.  NSP  -  501,  Table  13) 
would  bo  $17,500  on  the  NSP  retail  industrial  rate  and  $46,680  on  the 
wholesale  rate.   While  this  is  a  limited  comparison,  and  although 
energy  charges  are  lower  for  wholesale  customers,  it  is  clear  that 
the  municipal  utilities  cannot  pay  demand  charges  of  $6.96  and  $6.66/KW 
and  compote  with  its  s         which  sells  the  same  product  for  approx- 
imately $2.50/KW.-  This  constitutes  an  unlawful  price  sque< 
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14.  At  a  conference  with  the  company  in  connection  with  settle- 
ment of  the  rate  filing  in  Docket  E-9155,  the  company  represented 

to  the  Intervenors  in  that  case  that,  although  it  would  not  agree 
to  a  moratorium  on  filings  for  further  increases,  it  would  give 
notice  60  days  prior  to  the  effective  date  of  such  filing.   Notice 
was  given  to  the  Intervenors  of  this  filing  on  or  about  December  1, 
1975.   In  all  events,  the  effective  date  should  be  no  earlier  than 
60  days  from  such  notice,  or  February  1,  19  76. 

15.  The  difference  in  impact  on  the  systems  involved  is  so 
disproportionate  that  reason  and  fairness  require  that  the  five-month 
suspension  be  allowed.   When  added  to  the  probability  that  the 
proposed  rates  are  grossly  excessive,  impose  an  improper  price 
squeeze  on  the  wholesale  buyers,  discriminate  between  wholesale 

and  industrial  retail  rates,  reflect  anticompetitive  practices, 
may  violate  the  Mobile  Sierra  doctrine,  and  are  otherwise  unreason- 
able, improper,  and  unlikely  to  be  sustained,  the  allowance  of  a 
five-month  suspension  period  becomes  imperative.   The  petitioners 
urgently  request  that  the  proposed  rate  be  suspended  for  the  full 
suspension  period  to  enable  petitioners  and  other  wholesale  customers 
to  conduct  an  investigation  of  the  filing,  that  this  matter  be 
investigated  fully  by  the  Commission ,  and  that  a  public  hearing  be 
scheduled  on  the  lawfulness  of  the  proposed  rate  schedule  changes 
and  other  related  matters. 

16.  Correspondence  concerning  this  petition  should  be  addressed 
to: 

Richard  L.  Olson 

131  West  Wilson  Street 

P.  0.  Box  92  7 

Madison,  Wisconsin   53701 

Daniel  J.  Sack 

R.  W.  Beck  &  Associates 

P.  O.  Box  6  8 

Columbus,  Nebraska   68601 

WHEREFORE,  the  petitioners  pray  that  an  order  be  entered  granting 
them  full  intervention  as  parties  in  this  proceeding;  that  the  proposed 
rate  schedules  be  suspended  for  the  maximum  suspension  period;  that  an 
investigation  of  the  proposed  rate  schedules  and  of  the  rates  and 
charges  of  the  Northern  States  Power  Company  be  instituted;  and  that 
public  hearings  be  held  in  connection  with  such  investigation. 

Respectfully  submitted, 

Cities  of  Bangor,  Bloomer,  Cornell, 
New  Richmond,  Spooner,  Rice  Lake  and 
Westby,  Wisconsin 


By 


^dLffy^— 


Richard  L.  Olson,  Their  Attorney 
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EXHIBIT  D 


United  States  of  America 
Federal  Power  Commission 


Wisconsin  Electric  Power  Company  ) 

and  )        Docket  No.  ER76-303 

Wisconsin  Michigan  Power  Company  ) 

Petition  for  Rehearing  by  the  cities  and  villages  of 
Clintonville,  New  London,  Oconto  Falls,  Florence, 
Shawano,  Cedarburg ,  Deerfield,  Elkhorn,  Hartford, 
Jefferson,  Kiel,  Lake  Mills,  Oconomowoc  and  Waterloo, 
Wisconsin;  Oconto  Electric  Cooperative,  Alger  Delta 
Cooperative  Electric  Association  and  Ontonagon 
County  Rural  Electrification  Association  (the  "Joint 
Interveners") 

On  February  9,  1976,  the  Commission  issued  an  order  in  the  above 
docket  entitled  Order  Granting  Timely  Petitions  to  Intervene  and  Deny- 
ing Motion  for  Five  Month  Suspension  (the  "Order")  which  inter  alia, 
permitted  intervention  by  the  Joint  Interveners  in  this  proceeding. 

On  behalf  of  the  Joint  Interveners,  we  hereby  petition  the  Com- 
mission to  reconsider  by  rehearing  the  following  portions  of  the 
Order : 

1.  Exclusion  of  the  "price  squeeze"  issue  from  the 
proceeding;  and 

2.  Denial  of  the  Joint  Petitioners'  motion  that  the 
proposed  rate  increase  tendered  for  filing  by  the 
companies  on  November  28,  1975,  be  suspended  for 
five  months. 

In  support  of  this  petition,  we  rely  upon  the  following  grounds: 

Price  Squeeze 

1.   The  Commission  has  refused  to  consider  the  "price  squeeze" 
issue  despite  the  decision  in  Conway  Corporation  v.  FPC ,  510  F.  2d 
1264  (1975)  because  the  mandate  of  the  Court  in  Conway  has  been  stayed 
pending  a  decision  by  the  Supreme  Court  and  because  the  Commission 
does  not  believe  it  has  authority  to  deal  with  discrimination  between 
the  amount  of  a  jurisdictional  rate  and  a  non- jurisdictional  r 
We  respectfully  submit  that  the  price  squeeze  of  which  the  Joint 
Petitioners   complain  is  both  different  in  degree  and  kind  from  the 
previous  price  squeeze  issues  which  have  been  brought  to  the  Commission 
attention.   The  Commission's  refusals  to  consider  those  issues  does 
not  mean  that  it  must  or  should  refuse  to  hear  all  aspects  of  I 
Joint  Interveners'  complaint  of  a  price  squeeze  in  this  filing. 
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2.  In  previous  instances  the  discrimination  involved  was 
solely  between  the  levels  at  which  given  wholesale  rates  were 

set  in  comparison  to  given  retail  rates.   The  Commission  has  refused 
consideration  of  such  discrimination  on  the  ground  that  it  cannot 
determine  the  reasonableness  of  a  wholesale  rate  by  reference 
to  a  retail  rate.   This  sort  of  blatant  discrimination  between 
rates  exists  and  is  exaggerated  by  the  present  filing  and  the 
Joint  Petitioners  firmly  believe,  along  with  the  Court  of  Appeals 
for  the  District  of  Columbia,  that  the  Commission  has  a  duty  to 
consider  this  fact  in  reviewing  the  rates  initiated  by  the  companies. 
However,  the  companies  in  the  present  filing  have  in  addition 
proposed  a  rate  design  which  will  have  substantial  anticompetitive 
effects  and  which  creates  a  new  kind  of  price  squeeze.   This  rate 
design  is  unnecessarily  anticompetitive  in  that  it  abruptly  and 
arbitrarily  shifts  the  concentration  of  prices  to  demand. 

The  rates  filed  in  this  proceeding  call  for  a  single  demand 
charge  of  $6.70  for  each  KW  of  billed  demand.   Upon  information 
and  belief,  the  demand  charge  for  over  4000  KW  in  the  current 
WEP  large  power  rate  is  51.80/KW  for  winter  and  52.75/KW  for  summer, 
and  it  is  proposed  that  they  be  raised  to  $2.65/KW  and  $3.75/KW 
respectively.   It  is  patently  obvious  that  this  rate  design  places 
the  interveners  at  a  competitive  disadvantage.   Kow  can  the  interveners 
attract  or  hold  demand  metered  industrial  customers  if  they  must 
pay  $6.70/KW  in  demand  charges  when  the  supplier/competitor  charges 
as  little  as  $1.80/KW? 

Furthermore,  each  intervener  must  justify  its  rates  on  a 
cost  of  service  basis.   For  demand  metered  customers  the  demand 
charge  henceforth  must  be  altered  to  adjust  for  the  $6.70  cost. 
No  intervener  presently  has  a  demand  charge  for  its  retail  customers 
even  approaching  this  figure.  To  change  the  demand  rate  to  be 
consistent  with  costs  requires  an  application,  hearing  and  order. 
It  will  be  months  before  this  can  be  achieved.   Purchase  cost 
adjustment  clauses  relate  to  the  general  level  of  rates  and  amount 
to  a  surcharge;  they  do  not  and  cannot  do  anything  about  rate 
design. 

3.  This  filing  clearly  is  premised  in  large  measure  upon 
claims  that  this  Commission  has  rejected  in  the  past.   These  include: 

a)  construction  work  in  progress  in  the  rate  base 

b)  property  held  for  future  use  in  the  rate  base 

c)  rate  of  return  on  equity  of  15  percent 

None  of  these  have  been  allowed  by  the  Commission.   Yet  by  its 
order,  rates  are  permitted  to  go  into  effect  March  2,  1976,  which 
reflect  these  improper  claims,  and  which  on  their  face  are  excessive 
and  cannot  be  sustained. 
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It  is  no  answer  to  say  there  will  be  refunds  of  that  excess. 
The  interveners  must  pay  these  rates  now.   The  proceeding  could 
easily  last  one  and  one-half  to  two  years  before  refunds  are  paid. 
During  those  years  potential  customers  of  the  interveners  will 
be  making  location  decisions  based  on  rates  as  they  exist.   The 
prospect  of  a  future  refund  is  not  a  strong  selling  point.   The 
Commission's  order,  requiring  payment  of  patently  excessive  rates 
during  the  proceedings  places  the  interveners  at  a  serious  competitive 
disadvantage.   The  knowledge  that  the  recent  practice  of  this 
Commission  has  been  to  allow  rates  which  are  not  ultimately  sustained 
to  go  speedily  into  effect  places  an  additional  price  squeeze 
weapon  in  the  hands  of  the  applicants:   By  continuously  filing 
excessive  rate  requests,  applicants  can  continuously  force  the 
interveners  into  a  competitive  disadvantage.   If  an  order  or  settlement 
ultimately  requires  a  refund,  all  the  applicants  need  do  is  promptly 
file  for  another  excessive  rate  increase.   That  is  exactly  what 
has  happened  with  these  companies.   The  interveners  have  been 
paying  suspended  rates  constantly  for  the  last  several  years. 
No  rate  request  of  the  companies  has  been  finally  established  to 
be  reasonable.   There  has  always  been  a  refund.   But  even  though 
justice  ultimately  is  done,  this  does  not  wipe  out  the  fact  that 
from  day  to  day  by  the  timing  and  magnitude  of  requests,  the  wholesale 
customers  have  been  placed  at  unnecessary  economic  hardships  and 
competitive  disadvantages.   This  aspect  of  a  price  squeeze  is 
certainly  within  the  power  of  the  Commission  to  review  and  remedy. 
Also,  allowing  five-month  suspensions  would  help  soften  the  unfair 
advantage  now  employed  by  suppliers  such  as  the  applicants  in 
this  proceeding. 

4.   Although  the  Commission  may  feel  that  it  should  not  look 
at  the  levels  of  a  company's  retail  rates  to  determine  whether 
a  given  wholesale  rate  will  yield  a  just  and  reasonable  return 
on  the  investment  required  to  supply  wholesale  customers ,  it  does 
not  follow  that  the  Commission  is  barred  from  considering  anticompetitive 
effects  of  the  proposed  innovations  in  rate  design.   The  Commission 
may  determine  the  amount  of  revenue  which  must  be  raised  by  use 
of  its  own  yardsticks  and  then  require  that  this  amount  be  raised 
through  a  rate  design  which  will  not  have  drastically  anticompetitive 
effects  on  the  electric  utility  industry  as  a  whole.   Such  a  requirement 
would  obviously  be  in  the  public  interest. 

The  consideration  here  requested  in  no  way  threatens  the 
Commission's  prerogative  to  determine  whether  the  level  of  the 
wholesale  rates  requested  is  just  and  reasonable.   For  the  Commission 
to  shut  its  eyes  to  the  anticompetitive  ramifications  of,  and 
motives  behind,  the  rate  design  proposed  in  this  filing  would 
be  an  inexcusable  breach  of  the  Commission's  duty  to  regulate 
the  sale  of  electric  energy  at  wholesale  in  the  public  interest. 
See,  Gulf  States  Utilities  Company  v.  Federal  Power  Commission, 
411  U.S.  747,  758.   If  the  Commission  refuses  to  consider  this 
aspect  of  the  Joint  Interveners'  claim  of  a  price  squeeze,  it 
will  be  responsible  for  needlessly  threatening  the  survival  of 
municipal  and  cooperative  electric  utility  customers  of  the  applicants. 
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Five  Month  Suspension 

5.  The  fifth  paragraph  of  the  Order  indicates  that  the  Commission 
decided  to  suspend  the  proposed  rates  for  only  two  months  without 
considering  the  motion  of  the  Joint  Interveners  for  a  five  month 
suspension.  The  order  attempts  to  cum  this  defect  by  stating 

that  the  Commission  reaffirms  that  decision  and  by  asserting  that 

the  period  of  suspension  is  a  matter  of  discretion  not  subject 

to  judicial  review.   We  trust  that  the  later  justification  does 

not  mean  that  the  Commission  believes  it  can  exercise  its  discretion 

arbitrarily  or  in  a  discriminatory  fashion.   Since  we  believe 

that  an  examination  of  the  decision  will  indicate  that  the  decision 

is  both  arbitrary  and  discriminatory,  we  believe  a  rehearing  is 

required. 

6.  A  blanket  reaffirmation  of  a  decision  made  without  consideratior 
of  the  Joint  Interveners'  arguments  and  at  a  time  when  the  Commission 
was  so  overwhelmed  with  new  filings  that  it  could  not  possibly 
give  ample  consideration  to  the  suspension  issue  should  not  be 
permitted  to  salvage  that  decision.   Obtaining  a  five-month  suspension 
is  of  vital  interest  to  the  wholesale  customers  the  Commission 
has  a  duty  to  protect.   At  the  very  least  the  Commission  owes 
the  Joint  Interveners  a  full  rehearing  on  their  request  in  order 
to  fulfill  its  regulatory  duty.   The  masking  of  a  hasty  decision 
behind  a  recital  of  an  exercise  of  unreviewable  expertise  is  not 
an  acceptable  discharge  of  the  Commission's  duty  to  protect  the 
public  interest. 

7.  The  discriminatory  and  arbitrary  nature  of  the  Commission's 
decision  is  evident  from  a  comparison  of  suspension  granted  in 
Docket  No.  ER76-399  (Wisconsin  Michigan  Power  Company) .   The  filings 
in  these  two  proceedings,  except  for  minor  exhibits,  are  identical. 
In  fact,  on  February  16,  1976,  in  Docket  ER76-399,  Commission 
Staff  Counsel,  with  the  consent  of  all  parties,  moved  to  consolidate 
Dockets  ER76-399  and  ER76-303!   Yet  in  Docket  ER76-303  only  a 
two-month  suspension  was  granted,  and  in  ER766-399  a  three-month 
suspension  was  approved--on  the  basis  of  the  same  data!   Why? 
Can  there  be  any  reasonable  explanation  for  this  discrepancy  in 
treatment?   At  the  very  least  the  Joint  Petitioners  are  entitled 
to  a  three-month  suspension  of  the  proposed  rates. 

8.  In  Docket  ER76-149,  filed  at  approximately  the  same  time 
as  the  companies'  proposed  increases,  the  Commission  granted  a 
five-month  suspension  to  municipal  interveners. 

The  Joint  Interveners  demand  to  know  what  differences  justify 
granting  them  a  shorter  suspension  than  the  interveners  in  ER76- 
149,  ER76-399,  and  other  dockets  with  more  than  60-day  suspension. 
They  submit  that  in  December  and  January  of  this  year  the  Commission 
lacked  the  capacity  to  analyze  thoroughly  and  individually  the 
need  for  a  suspension  in  each  filing  before  it  because  of  the 
multiplicity  of  such  filings.   Almost  invariably  these  filings 
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followed  on  the  heels  of  rate  increases  some  of  v/hich  are  not  yet 
final.   This  circumstance  demanded  fair  and  consistent  treatment 
of  the  wholesale  customers  affected  by  these  rapid  increases. 
We  believe  that  the  Commission  should  reconsider  the  rulings  which 
it  issued  during  that  period  and  grant  the  Joint  Interveners  in 
this  proceeding  the  maximum  five-month  suspension  which  it  has 
seen  fit  to  approve  for  others  similarily  situated. 

8.   The  public  interest  demands  that  this  new  set  of  proposed 
increases  be  very  carefully  examined  and  that  everything  possible 
be  done  to  prevent  or  dampen  the  inflationary  threat  presented. 
Once  again,  the  Joint  Interveners  stress  the  absolutely  essential 
need  they  have  for  time  in  which  to  gain  approvals  necessary  to 
adjust  their  retail  rates.   The  companies  have  the  luxury  of  proposing 
rates  at  times  of  their  own  choosing  and  can  and  certainly  did, 
take  into  account  the  possibility  of  a  five-month  suspension. 
In  contrast,  the  Joint  Interveners  have  no  control  over  when  or 
hov;  an  increase  will  strike  or  how  much  time  they  will  have  in 
which  to  adapt  or  suffer.  The  Commission's  response  to  requests 
for  suspensions  is  unpredictable  and  its  failure  to  set  policy 
in  this  regard  places  an  unfair  burden  on  wholesale  customers. 
This  failure  should  be  remedied  on  rehearing. 

Respectfully  submitted, 

Cities  and  Villages  of  Clintonville , 
New  London,  Oconto  Falls,  Florence, 
Shawano,  Cedarburg,  Deerfield, 
Elkhorn,  Hartford,  Jefferson,  Kiel, 
Lake  Mills,  Oconomowoc  and  Waterloo, 
Wisconsin;  Oconto  Electric  Cooperative 
Alger  Delta  Cooperative  Electric 
Association  and  Ontonagon  County 
Rural  Electrification  Association 
By    S) 

Richard  L.  Olson 
Their  Attorney 

STATE  OF  WISCONSIN  ) 

)  ss. 
DANE  COUNTY         ) 

RICHARD  L.  OLSON,  being  first  duly  sworn,  deposes  and  says 
that  he  is  an  attorney  licensed  to  practice  law  in  Wisconsin  and 
Ohio;  that  he  has  been  retained  by  the  petitioners  to  represent 
them  on  all  matters  relating  to  the  proceedings  in  Docket  ER76-303; 
that  as  attorney  for  the  petitioners  he  has  signed  the  foregoing 
petition  for  rehearing  for  and  on  behalf  of  said  parties;  that  he 
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is  authorized  to  do  so;  that  he  has  read  the  said  petition  and  is 
familiar  with  its  contents;  and  that  the  matters  set  forth  therein 
are  true  and  correct  to  the  best  of  his  knowledge,  information  and 
belief.  ^— v 

,  /  a 


Richard  L.  Olson 


Subscribed  and  sworn  to  before  me 
this  IJ0     day  of  February,  1976. 


ry  Public,  Dane 


£  6cV^  c 


Notary  Public,  Dane  County,  Wiscon 
My  Commission  is  permanent. 
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EXHIBIT  E 


UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  POWER -COMMISSION 


Re:   Wisconsin  Electric  Power  Company 
and  Wisconsin-Michigan  Power 
Company  Wholesale  Rate  Filing 


Docket  No.  ER76-303 


PETITION  TO  INTERVENE 

and 

REQUEST  FOR  MAXIMUM  SUSPENSION  PERIOD 


The  municipal  wholesale  customers  ("Cities")  and  the  rural 
electric  cooperative  association  wholesale  customers  ("Coops") 
of  the  applicant  companies,  pursuant  to  section  1.8  of  the  Commission's 
Rules  of  Practice  and  Procedure,  through  their  attorney,  petition 
for  an  order  permitting  intervention  in  the  above-entitled  proceeding, 
and  suspending  the  proposed  rate  schedules  for  the  full  suspension 
period  of  five  months.   This  petition  is  to  supplement  a  telegram 
sent  December  17,  1975,  as  an  initial  petition  to  intervene.   A 
copy  of  the  telegram  was  served  on  December  18,  1975,  on  all  parties 
in  accordance  with  the  Commission's  Rules  of  Procedure.   In  support 
of  this  petition  the  Cities  and  Coops  respectfully  show  the  following: 

1.  Each  City  is  a  municipal  corporation  in  the  states  of 
Wisconsin  or  Michigan  and  each  is  a  wholesale  electric  customer  of 
the  Wisconsin  Electric  Power  Company  ("WEP")  or  Wisconsin-Michigan 
Power  Company  ("WMP")  under  rate  schedules  which  are  affected  by 
the  companies'  filing  for  rate  increase  dated  November  28,  1975. 

2.  Each  City  operates  an  electric  distribution  system  serving 
customers  at  retail.   Each  City  purchases  all  or  substantially  all 
of  the  electrical  energy  requirements  for  its  distribution  system 
and  for  municipal  use  from  one  of  the  applicants.   The  principal 
service  area  of  each  City  is  its  corporate  limits  and  the  immediate 
environs. 


3.   Oconto  Electric  Cooperative  ("Oconto")  is  a  cooperative 
association  organized  under  Chapter  185  of  the  Wisconsin  Statutes 
and  is  engaged  in  the  furnishing  and  distribution  of  electric  energy 
in  rural  areas  in  Wisconsin  on  a  non-profit  cooperative  basis.   Alger 
Delta  Cooperative  Electric  Association  ("Alger")  and  Ontonagon  County 
Rural  Electrification  Association  ("Ontonagon")  are  electric  cooper- 
ative associations  organized  under  the  statutes  of  the  State  of 
Michigan.   Alger  and  Ontonagon  furnish  and  distribute  electric  power 
and  energy  to  their  members  in  rural  areas  of  the  upper  peninsula 
of  Michigan  on  a  non-profit  cooperative  basis. 
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4.  Each  of  the  cooperatives  operates  an  electric  distribution 
system  serving  its  member  consumers  at  retail  and  purchases  all  or 
substantially  all  of  its  electric  energy  requirements  at  wholesale 
for  its  distribution  system  from  WMP .   The  petitioning  cooperatives 
comprise  all  of  the  wholesale  customers  of  the  applicants  which  are 
organized  and  operate  as  rural  electric  cooperative  associations. 

5.  The  petitioners  each  have  a  direct  interest  in  this  proceed- 
ing because  they  are  customers  to  be  affected  by  the  proposed  rate 
increases.   The  interests  of  the  petitioners  are  not  adequately  rep- 
resented by  any  other  party  to  the  proceeding  and  each  may  be  bound 
by  a  Commission  determination  as  to  the  lawfulness  of  the  rates  and 
other  matters  contained  in  the  application  or  arising  out  of  any 
investigation  related  to  the  application. 

6.  The  petitioners  have  not  had  sufficient  time  to  organize 
the  investigation  of,  or  to.  investigate ,  the  filing  submitted  by 
the  companies,  but  upon  information  and  belief  allege  that  the 
proposed  increases  are  unnecessary,  and  that  the  present  approved 
wholesale  rates  are  reasonable  and  adequate  and  enable  the  company 
to  attract  capital  on  a  reasonable  basis.   The  petitioners  specif- 
ically deny  that  the  proposed  rate  schedules  are  just,  reasonable, # 
lawful  or  nondiscriminatory. 

7.  The  companies  claim  that  the  $3,198,066  request  reflects 
a  22.8%  increase.   In  fact,  it  is  at  least  a  26.3%  increase  over 
settlement  rates  approved  by  this  Commission  on  December  16,  1975. 
Further,  this  increase  follows  closely  upon  a  $3,018,000  request, 
reflecting  an  alleged  35%  increase,  which  went  into  effect  September 
20,  19  74,  after  a  five-month  suspension.   If  allowed,  the  cumulative 
effect  of  the  two  increases  would  be  an  86%  increase  over  the  rates 
in  effect  through  September  20,  1974.   It  is  respectfully  submitted 
that  rate  increases  aggregating  86%  within  15  months  cannot  be 
justified  on  any  basis.   If  it  suggests  anything,  it  suggests 
questionable  management  which  should  not  be  rewarded  with  one  day 
suspension  of  these  iniquitous  rates. 

8.  Petitioners  reserve  the  right  to  question  whether  the 
municipal  contracts  fall  within  the  protection  of  the  Mobile  Sierra 
doctrine. 

9.  In  this  filing  WEP/WMP  seek  a  15%  return  on  common  equity. 
This  is  unreasonable,  unlawful  and  will  result  in  unfair  discrimina- 
tion against  the  petitioners.   The  Federal  Power  Commission  has  not 
allowed  a  return  on  equity  for  a  comparable  electric  utility  in 
excess  of  12.5%  in  any  Commission  opinion  where  rate  of  return  has 
been  a  disputed  issue.   The  Wisconsin  Public  Service  Commission, 
which  regulates  the  return  for  over  95%  of  WEP/WMP' s  total  sales, 
has  never  allowed  WEP/WMP  greater  than  12%  on  common  equity.   It 
would  indeed  be  ironic  if  the  Federal  Power  Commission  would  seek 

to  cure  any  imagined  financial  difficulties  of  WEP/WMP  by  penalizing 
the  customers  buying  less  than  5%  of  the  companies'  sales  to  produce 
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an  excessive  return  to  "save"  a  company  which  is  95%  outside  of 
FPC  jurisdiction.   Furthermore,  the  wholesale  customers  compete 
with  the  applicants  for  load  and  customers.   It  would  merely  exagger- 
ate the  monopoly  price  squeeze  being  imposed  by  WEP/WMP  to  allow 
such  excessive  return  to  the  wholesalers  to  the  disadvantage  of 
its  wholesale  customers. 

10.   A  preliminary  review  of  the  application,  without  benefit 
of  assistance  by  expert  analysts,  reveals  at  least  the  following 
general  areas  of  disagreement. 

a)  The  requested  rate  of  return  is  shocking,  excessive, 
unreasonable,  unlawful  and  discriminatory.   The  claimed 
return  on  equity  exceeds  by  25%  the  return  on  equity 
allowed  in  the  most  recent  orders  affecting  the  appli- 
cants issued  by  the  Wisconsin  Public  Service  Commission. 

b)  The  inclusion  of  construction  work  in  progress  in  the 
rate  base  or  as  a  basis  for  increasing  the  return,  is 
unlawful,  economically  unsound  and  is  unreasonable  and 
unfair  to  wholesale  customers. 

c)  The  use  of  a  July  31,  1976,  capitalization  to  develop 
a  rate  of  return  for  rates  to  be  effective  as  early 
as  January  1,  19  76,  is  improper,  unreasonable,  unlaw- 
ful and  discriminatory. 

d)  The  claimed  allowance  for  cash  working  capital  does  not 
take  into  account  appropriate  offsets  such  as  tax  accruals. 

e)  The  inclusion  of  $6,284,000  of  plant  held  for  future  use 
in  the  rate  base  and  assignment  of  $214,000  to  the  whole- 
sale rate  base  is  improper  and  unreasonable. 

f)  The  inclusion  of  accumulated  deferred  investment  tax  credit 
at  15%  cost  is  improper,  unreasonable  and  unlawful;  it 
inflates  the  claimed  rate  of  return  by  0.269  percentage 
points. 

g)  The  inclusion  of  non-operating  taxes  in  the  cost  of 
service  is  improper  and  unreasonable. 

h)  The  materials  and  supplies  expenses  for  Period  II  are 
inflated  by  the  use  of  an  arbitrary  and  unsubstantiated 
multiplier;  they  also  improperly  include  costs  attributable 
to  the  WEP  steam  utility. 

By  listing  these  general  areas  of  disagreement,  the  petitioners  do 
not  admit  that  other  matters  set  forth  in  the  application  are 
correct,  but  instead  petitioners  specifically  deny  their  accuracy 
and  put  the  companies  to  their  proof  on  all  such  matters. 
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11.  The  petitioners  reserve  the  right  to  question  whether  the 
applicants  maintain  policies  and  practices  which  are  anticompetitive 
and  inconsistent  with  the  antitrust  laws  of  the  United  States,  and 
which  would  be  continued  in  the  proposed  rate  schedules  in  this 
docket. 

12.  If  permitted,  the  proposed  rate  increase,  which  when  added 
to  the  prior  increase,  would  amount  to  86%  in  15  months,  will  enable 
the  applicants,  which  now  enjoy  a  monopoly  of  generating  and  trans- 
mission systems  in  their  service  areas,  to  drive  small  municipal 
and  cooperative  systems  out  of  business.   The  petitioners  purchase 
virtually  all  of  their  requirements  from  the  applicants  and  there 

is  currently  no  economically  feasible  alternative  source  of  supply. 
Enjoying  a  monopoly  control  over  the  available  power  supply  and 
transmission  system,  the  applicants  are  at  once  the  source  of 
petitioners'  supply  and  their  principal  competitors  for  new  business 
and  for  continuing  business.   Upon  information  and  belief,  the  pro- 
posed rate  increases,  now  totalling  86%,  will  require  the  petitioners 
to  increase  their  rates  by  approximately  62%,  thus  making  most  of 
the  petitioners'  retail  rates  substantially  higher  than  comparable 
rates  of  applicants.   Upon  information  and  belief,  the  proposed  whole- 
sale rates  will  be  substantially  higher  than  the  WEP  and  WMP  retail 
industrial  rates.   This  will  continue  and  accelerate  an  unlawful 
price  squeeze  imposed  by  the  applicants  upon  the  petitioners. 

13.  Power  supply  costs  represented  approximately  73%  of  the  total 
operating  expenses  and  72%  of  total  revenues  of  municipal  electric 
distribution  systems  in  Wisconsin  in  1974.   (Wisconsin  Public  Service 
Commission  Bulletin  48) .   Increases  totalling  86%  in  this  cost  means 
approximately  a  62%  increase  in  costs  to  the  municipal  systems  and  it 
means  that  expenses  will  exceed  present  revenues.   The  current  increase 
of  allegedly  22.6%,  (or  26.3%  above  settlement  rates  approved 
December  16,  1975),  when  put  into  effect  subject  to  refund,  becomes 

an  accomplished  fact  which  petitioners  must  pay  whether  or  not  it  is 
ultimately  proved  to  be  reasonable.   In  order  to  absorb  this  economic 
shock,  municipal  systems  must  attempt  to  obtain  rate  increases  from 
the  Wisconsin  Public  Service  Commission.   Unlike  procedures  under  the 
Federal  Power  Act,  which  permit  imposition  of  rates  subject  to  refund 
while  hearings  are  conducted,  the  procedure  in  Wisconsin  is  that  no 
increases  are  allowed  until  after  hearing  and  an  order  by  the  Com- 
mission except  where  there  are  purchased  power  adjustment  clauses. 
Upon  information  and  belief  some  of  the  petitioners  do  not  have  such 
clauses  and  cannot  employ  them  without  purchasing  and  installing  or 
leasing  costly  billing  equipment.   Experience  with  the  purchased  power 
adjustment  clauses  has  demonstrated  that  they  do  not  adequately  protect 
the  municipal  systems  from  loss  resulting  from  precipitous  and  massive 
increases  such  as  those  proposed  here.   Like  the  Federal  Power  Com- 
mission, the  Wisconsin  Commission  is  deluged  with  rate  and  other 
applications,  resulting  in  substantial  delays  in  commission  proceed- 
ings.  It  is  exceedingly  unlikely  that  the  petitioners  will  be  able 
to  obtain  appropriate  rate  increases  and  changes  in  rate  structures 
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within  a  five-month  period.   The  petitioning  cooperatives  are  required 
to  give  90  days  notice  prior  to  increasing  rates  to  their  retail 
customers,  hence  a  five-month  suspension  is  necessary  to  determine 
and  put  into  effect  new  rate  schedules. 

14.  The  application  calls  for  unprecedented  and  unjustifiable 
shifts  in  rate  design  by  sharply  increasing  demand  charges.   The 
present  rate  provides  demand  charges  of  $2.32/KW  for  the  first  2500 
KW  and  $1.80  for  the  excess.   The  proposed  rate  is  $6.70/KW.   This 
is  an  increase  of  189%  and  272%  respectively.   The  average  monthly 
use  for  the  wholesale  customers  is  approximately  7000  KW.   Under  the 
present  rates,  this  would  cost  $13,900  in  demand  charges.   Under  the 
proposed  rates,  the  demand  charge  will  be  $46,900,  an  increase  of 
237. 4%  ♦   By  any  standard  this  is  a  radical  change  in  so  short  a 
period. 

The  unfortunate  effect  of  this  radical  change  in  rate  design 
is  that  unless  the  retail  rate  structures  of  the  petitioners  can  be 
changed  drastically  to  conform  to  the  new  cost  of  service,  there  will 
be  no  direct  correlation  between  the  cost  of  service  to  the  petition- 
ing utilities  and  their  retail  rate  structrues  designed  to  cover  those 
costs.   The  distortion  will  appear  dramatically  in  the  difference 
between  high  load  factor  and  low  load  factor  customers.   It  is  likely 
that  some  of  these  customers  will  receive  energy  at  considerably  below 
the  actual  cost  under  the  new  rates  to  the  municipal  utility  while 
others  will  be  paying  excessive  amounts  and  will  probably  have  a 
justifiable  basis  to  file  a  complaint  for  overcharges  against  the 
petitioning  utility. 

The  recent  practice  of  allowing  9%  refunds  of  excessive 
collections,  combined  with  the  action  of  the  Wisconsin  Public  Service 
Commission  in  allowing  rate  level  adjustments  based  upon  purchased 
power  costs,  has  the  effect  of  providing  some  protection  to  municipal 
utilities  concerning  rate  level.   However,  on  the  matter  of  rate 
design,  the  only  way  the  Wisconsin  municipal  utilities  can  change 
the  design  for  any  class  of  customers  which  would  result  in  an 
increase  in  rates  is  upon  a  full  cost  of  service  investigation  and 
hearing.   See  Wis.  Stat.  §196.20.   While  the  Wisconsin  Commission 
can  expedite  certain  gross  adjustments  for  rate  level,  the  matter 
of  rate  design  cannot  be  restored  into  the  industrial  and  commercial 
rates  of  the  municipal  utility  customers  of  WEP/WMP  without  full 
proceedings  which,  upon  information  and  belief,  at  the  present  time 
could  not  possibly  be  accomplished  in  less  than  five  months. 

15.  The  proposed  rates  will  perpetuate  and  magnify  an  unlawful 
price  squeeze.   The  proposed  wholesale  rates  and  the  existing  retail 
large  power  rates  are  as  follows: 
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First  300  KW 
Next  700  KW 
Next  3000  KW 
Over  4000  KW 


Large  Power 
Winter  Summer 
$885.00  $1000 
2.70/KW  3.25 
2.20/KW  2.65 
1.80/KW       2.65 


Wholesale 

6.70  • 
for 
all 
KW 


An  average  wholesale  customer  buying  7000  KW  in  a  month  will  pay  a 
$46,900  demand  charge.   That  customer  would  pay  $14,775  under  the 
winter  retail  rate  for  general  primary  service,  and  $19,175  under 
the  summer  retail  rate.   The  wholesale  demand  charge  is  217%  above 
the  winter  retail  demand  charge  and  145%  above  the  winter  charges. 
WEP  recently  applied  to  the  Wisconsin  PSC  for  a  retail  rate  increase. 
The  proposed  general  service  demand  charges  for  the  first  200  KW  are 
$2.75  for  winter  and  $3.75  for  summer.   Even  though  the  wholesale 
energy  charges  are  lower  than  those  for  the  retail  general  primary 
rate,  it  is  quite  clear  that  a  sharp  and  discriminatory  differential 
exists  in  the  rate  structures  which  v/ill  be  most  harmful  to  the  whole- 
sale customers.   The  petitioners  cannot  afford  to  pay  $6.70  per  KW 
and  compete  with  their  suppliers  which  sell  the  same  product  for  as 
low  as  $1.80  per  KW.   This  constitutes  an  unlawful  price  squeeze. 

16.   Petitioners  deny  that  the  proposed  increases  are  in  the 
22-26%  range  alleged  by  the  applicants.   Petitioners  allege  that 
the  increases  are  substantially  higher  and  have  the  effect  of 
placing  the  wholesale  rates  far  in  excess  of  retail  industrial 
rates.   In  the  short  time  available,  certain  petitioners  have  made 
a  brief  analysis  of  the  rates  and  find  the  following  relationships: 

Proposed  Rate 

Exceeds  Retail 

Industrial 

Rate  Bv: 


23.9% 


%  Increase 

%  Increase 

Determined 

Wholesale 

Alleged  by  Co. 

by  Petitioners 

Customer 

for  1975 

on  Actual  Bills 

Jefferson 

22.8 

38.4 

New  London 

26.7 

52.6 

Shawano 

24.8 

57 

Elkhorn 

19.1 

31 

Alger  Delta 

Cornell 

27.4 

44.8 "A 

Harris 

54 

83.9   I 

Holmes 

20.1 

42.2   f 

61% 
29.9% 


present  WMP 
80.9% 
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Maple  Ridge 

15 

Nadeau 

21.1 

Gourley 

28.1 

Oconto  Falls 

12.8 

Cedarburg 


16.1 


24.6 


propose- 
10.7% 


19.5% 
(12.5%    after   surcharge) 

17-40% 


These  figures  support  the  allegation  that  the  proposed  increases  are 
shockingly  high,  and  indeed  higher^ than  the  company  alleges;  that  in 
many  instances,  especially  small  coops,  the  increases  in  the  form 
they  have  taken  can  threaten  the  very  existence  of  the  small  publicly 
owned  distribution  system;  and  that  there  is  in  fact  a  serious, 
damaging  and  unlawful  price  squeeze  directed  at  the  petitioners. 

17.   The  difference  in  impact  on  the  systems  involved  is  so 
disproportionate  that  reason  and  fairness  require  that  the  five- 
month  suspension  be  allowed.   When  added  to  the  probability  that 
the  proposed  rates  are  grossly  excessive,  impose  an  improper  price 
squeeze  on  the  wholesale  buyers,  discriminate  between  wholesale 
and  industrial  retail  rates,  may  reflect  anticompetitive  practices, 
may  violate  the  Mobile  Sierra  doctrine,  and  are  otherwise  unreason- 
able, improper,  and  unlikely  to  be  sustained,  the  allowance  of 
a  five-month  suspension  period  becomes  imperative.   The  petitioners 
urgently  request  that  the  proposed  rate  be  suspended  for  the  full 
suspension  period  to  enable  petitioners  and  other  wholesale  customers 
to  conduct  an  investigation  of  the  filing,  that  this  matter  be 
investigated  fully  by  the  Commission,  and  that  a  public  hearing 
be  scheduled  on  the  lawfulness  of  the  proposed  rate  schedule  changes 
and  other  related  matters. 


to: 


Correspondence  concerning  this  petition  should  be  addressed 


Richard  L.  Olson 

131  West  Wilson  Street 

P.  O.  Box  927 

Madison,  Wisconsin   53701 

Daniel  J.  Sack 

R.  W.  Beck  &  Associates 

P.  O.  Box  6  8 

Columbus,  Nebraska   68601 


WHEREFORE,  the  petitioners  pray  that  an  order  be  ottered 
granting  them  full  intervention  as  parties  in  this  proceeding; 
that  the  proposed  rate  schedules  be  suspended  for  the  maximum  su 
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period;  that  an  investigation  of  the  proposed  rate  schedules  and 
of  the  rates  and  charges  of  the  Wisconsin  Electric  Power  Company 
and  Wisconsin-Michigan  Pov/er  Company  be  instituted;  and  that  public 
hearings  be  held  in  connection  with  such  investigation. 

Respectfully  submitted, 


STATE  OF  WISCONSIN  ) 
) 


Cities  and  Villages  of  Clintonville , 
New  London,  Oconto  Falls,  Florence, 
Shawano,  Cedarburg,  Deer field,  Elkhorn, 
Hartford,  Jefferson,  Kiel,  Lake  Mills, 
Oconomowoc,  Slinger  and  Waterloo, 
Wisconsin;  and  Crystal  Falls,  Michigan; 
Oconto  Electric  Cooperative,  Alger 
Delta  Cooperative  Electric  Association 
and  Ontonagon  County  Rural  Electrifi- 
cation Association 

Richard  L.  Olson 
Their  Attorney 


DANE  COUNTY 


Richard  L.  Olson,  being  first  duly  sworn,  deposes  and  says 
that  he  is  an  attorney  licensed  to  practice  law  in  Wisconsin;  that 
he  has  been  retained  by  the  petitioners  to  represent  them  on  all 
matters  relating  to  the  proceedings  in  Docket  ER76-30  3;  that  as 
attorney  for  the  petitioners  he  has  signed  the  foregoing  petition 
to  intervene  for  and  on  behalf  of  said  parties;  that  he  is  authorized 
to  do  so;  that  he  has  read  the  said  petition  and  is  familiar  v/ith  its 
contents;  and  that  the  matters  set  forth  therein  are  true  and  correct 
to  the  best  of  his  knowledge,  information  and  belief. 


(^ud^Jj     -£    fe<UK 


Richard  L.  Olson 


Subscribed  and  sworn  to  before  me 
this  J  yrk    ^dziy  of  December,  1375. 


Notary  Public,  Dane  County,  Wis 
My  Commission  is  permanent 
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STATEMENT  OF  ROBERT  E.  GRIMSHAW 

PRESIDENT 

CONNECTICUT  MUNICIPAL  ELECTRIC  AND  GAS  ASSOCIATION 

BEFORE  THE  SUBCOMMITTEE  CN  ENERGY  AND  POWER  OF  THE 

HOUSE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

HOLDING  HEARINGS  ON  ELECTRIC  RATE  AND  REGULATORY  REFORM 

APRIL  5,  1976 

My  name -is  Robert  Grimshaw.   I  am  President  of  the  Connecticut 
Municipal  Electric  and  Gas  Association  and  also  General  Manager  of 
the  City  of  Norwich  Department  of  Public  Utilities.   The  Association 
is  comprised  of  six  municipal  utilities,  serving  a  population  of 
over  150,000.   I  would  like  to  take  this  opportunity  to  thank  the 
Committee  for  allowing  me  to  speak  concerning  Electric  Rate  and 
Regulatory  Reform.   Although  there  are  several  items  that  I  could 
address  myself  to,  as  they  affect  the  municipal  utilities  in  Connecticut, 
I  clan  on  restricting  my  comments  mainly  to  the  policy  of  the  Federal 
Power  Commission  allowing  a  wholesale  power  supplier  to  file  for  a  rate 
increase  before  deciding  an  increase  that  has  already  been  filed  and 
approved,  subject  to  a  possible  appropriate  refund;  what  we  call 
pancaking  rate  filings. 

The  information  that  I  will  give  will  be  actual  events  that  have 
occurred  to  the  Connecticut  Municipals  and  I  will  file  with  the  Committee 
copies  of  documentation  confirming  all  the  events. 

Members  of  the  Connecticut  Municipal  Electric  and  Gas  Association 
are  all  served  by  the  same  wholesale  supplier  for  electricity.   On 
July  16,  1972,  our  wholesale  supplier  filed  with  the  Federal  Power 
Commission  a  wholesale  rate  increase  designated  as  R-l.   This  increase 
was  purported  to  increase  revenues  about  a  million  and  a  guarter  dollars, 
or  about  14%,  but  actually,  the  increases  ended  up  at  more  than  I 
million  and  the  amount  of  increase  to  some  of  our  members  was  over  50%. 
Cur  wholesale  supplier  continually  understates  the  magnitude  of  the 
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increases  they  are  filing. 

On  August  14th,  the  Commission  gave  a  full  five-month  suspension 
for  this  rate,  making  it  effective  January  16,  1973.   The  formal  hearing 
on  the  first  rate  increase  terminated  in  December  of  1973,  and  on 
July  29,  1974,  the  Administrative  Law  Judge  issued  the  initial  decision. 
This  decision  found  that  our  wholesale  supplier's  proposed  rate  increase 
was  excessive  and  cause  for  a  reduction  in  the  amount  of  the  increase 
and,  further,  rejected  the  rate  design  and  other  provisions  of  the  tariff 
as  submitted  by  the  wholesale  supplier  as  restrictive.   I  should  like  to 
point  out,  at  this  time,  that  when  our  wholesale  supplier  filed  for  a 
rate  increase,  he  net  only  filed  for  a  rate  increase,  but  a  whole  new 
rote  format  that  made  it  difficult,  if  not  impossible,  for  the  municipals 
to  come  in  with  a  proper  cost-of-service  rate  level  for  its  customers, 
until  such  time  as  a  formal  decision  was  made  by  the  Commission  on 
whether  the  format,  as  filed,  was  acceptable.   As  you  can  see,  it  took 
almost  two  years  from  the  time  that  the  rate  was  filed  until  the 
Administrative  Law  Judge  rendered  his  opinion. 

Briefs  on  exceptions  were  filed  by  all  parties  on  August  29,  1974, 
and  briefs  opposing  exceptions  were  filed  on  September  19,  1974.   When 
this  was  done,  it  then  was  up  to  the  Commission  to  proceed  and  give  a 
decision. 

On  August  2,  1974,  four  days  after  the  Administrative  Law  Judge's 
on  rejecting  most  of  the  wholesale  supplier's   rate  level  and  tariff 
on  the  first  rate  increase,  a  second  rate  increase  was  filed,  called 
R-?.   This  increase  purported  to  increase  revenues  by  over  a  million 
dollars  and  in  it  had  many  of  the  same  restrictive  provisions  that  the 
mstrative  Law  Judge  had  rejected  in  his  opinion  on  the  first  rate 
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case  on  July  29,  197/1.   In  this  case,  the  Commission  ordered  on 
August  3,  1974,  that  the  rate  be  suspended  for  one  day,  making  it 
effective  on  September  2,  1974.   The  reason  for  the  one-day  suspension, 
according  to  the  Commission,  was  that  the  wholesale  supplier  was  asking 
for  a  5.61%  rate  of  return  which  was  very  low.   On  September  6th,  the 
Municipals  petitioned  for  an  emergency  stay  on  the  one-day  suspension, 
stating  that  the  Commission  was  in  error  concerning  the  5.61%  rate-of- 
return.   The  Company's  filing  showed  a  return  of  9.16%.   Therefore, 
the  Commission's  reason  for  granting  the  one-day  suspension  was  not  valid, 
On  September  27,  1974,  the  Commission  sustained  its  one-day  suspension, 
stating  that  the  5.61%  return  in  its  order  was  a  typographical  error,  and , 
therefore,  our  reason  for  rejection  was  null  and  void.   The  Association 
re-filed  on  October  4th,  asking  for  a  reconsideration  and  askinq  the 
Commission  to  substantiate  its  claim  of  a  typographical  error  by- 
furnishing  for  inspection  transcripts  taken  from  minutes  of  the  meeting 
in  which  this  decision  was  made.   The  Association  received  a  letter  from 
the  Secretary  of  the  Commission  that  verbatim  transcripts  or  tapes  were 
not  made  and  that  the  minutes  show  only  final  action. 

Because  there  were  several  provisions  in  the  R-2  Rate,  the  second 
rate  increase,  that  were  similar  to  the  filing  in  the  first  rate  increase, 
and  since  the  Administrative  Law  Judge  had  rejected  most  of  these  pro- 
visions, the  Municipals  petitioned  the  Commission  on  February  20,  ll 
to  move  for  an  expedited  decision  on  the  first  rate  increase,  because 
obviously,  many  of  the  issues  in  the  second  rate  increase  would  be  moot 
if  the  Commission  upheld  the  Administrative  Law  Judqe's  decision.   The 
Commission  denied  our  request  on  May  2,  1975,  and  on  May  20,  19Tf 
our  petition  for  a  re-hearing. 
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The  interaction  of  the  first  and  second  tariff  filings  and  the 
inaction  of  the  Federal  Power  Commission  forced  the  Connecticut 
Municipals  to  file  for  a  Petition  of  Mandamus  with  the  United  States 
District  Court  of  Appeals  of  the  District  of  Columbia,  asking  the 
Court  to  compel  the  Commission  to  give  us  an  expeditious  decision  on 
the  R-l  Rate.   This  was  filed  on  July  12,  1975.   The  Commission 
indicated  to  the  Court  that  they  expected  a  decision  to  be  forthcoming 
within  the  next  ninety  days  on  this  matter.   Therefore,  on  October  26, 
1975,  the  Court  of  Appeals  denied  the  Petition  for  Mandamus  as  not 
then  appropriate,  but  gave  the  Municipals  the  right  to  refile  their 
petition  if  the  Federal  Power  Commission  did  not  issue  a  final  decision 
on  the  first  rate  increase  within  ninety  days. 

On  November  20,  1975,  the  initial  hearing  session  was  held  on  the 
second  rate  increase,  more  than  a  year  after  the  rate  was  allowed  to  be 
put  into  effect.   At  this  hearing,  our  wholesale  supplier  requested 
that  it  be  allowed  to  submit  new  cost-of-service  data.  ""This  was 
vigorously  opposed  by  the  Municipals  and  the  Federal  Power  Commission  Staff 
since  both  parties  had  analyzed  the  data  submitted,  and  to  allow  new  cost- 
of-service  data,  in  effect,  made  this  a  new  rate  case.   In  other  words, 
the  wholesale  supplier  did  not  feel  it  could  justify  the  data  supplied 
at  the  time  of  filing  that  it  claimed  proved  the  need  and  level  of  the 
rate  increase.   The  Administrative  Law  Judge  upheld  the  wholesale 
supplier  and  the  Municipals  and  the  Federal  Power  Commission  Staff 
petitioned  the  Commission  to  overturn  the  Administrative  Law  Judge's 
decision.   The  Commission,  in  its  order  of  February  11,  1976,  affirmed 
the  Municipals'  and  Staff's  position  and  did  not  allow  the  new  data 
to  be  submitted.   This  order  was  given  on  February  11,  1976.   It  is 
now  being  appealed  by  our  wholesale  supplier. 
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On  December  3,  1975,  our  wholesale  power  supplier  filed  a  third 
rate  increase,  designated  as  R-3.   This  was  a  massive  six  million  dollar 
increase,  which  in  turn  was  premised  on  many  of  the  tariff  principles 
previously  ruled  against  by  Judge  Land  in  the  first  rate  increase, 
and,  also,  that  we  oppose  in  the  second  rate  increase.   Therefore,  the 
Municipals  appealed  to  the  Commission  to  reject  the  third  rate  filing 
until  the  first  and  second  rate  increases  have  been  decided,  especially 
since  the  Federal  Power  Commission  Staff  had  indicated  that  the  second 
rate  filing  was  totally  and  completely  excessive.   Or,  if  not  to  reject 
it,  at  least  suspend  it  for  the  full  five-month  period.   The  Commission, 
however,  decided  to  suspend  the  rate  for  two  months,  making  it 
effective  March  2,  1976. 

More  than  ninety  days  had  passed  since  the  rejection  of  the 
original  Writ  of  Mandamus  on  the  first  rate  increase,  so  the  Municipals 
refiled  on  December  18,  1975,  a  Mandamus  Proceeding,  asking  that  the 
Court  order  the  Federal  Power  Commission  to  give  a  decision  on  the 
first  rate  increase.   On  December  29,  1975,  the  Court  ordered  the 
Federal  Power  Commission  to  respond  to  our  Petition  of  Mandamus.   On 
December  31st  the  Commission  responded,  citing  that  the  pressure  of 
gas  curtailment  proceedings  made  it  impossible  to  have  the  decision 
on  the  first  rate  increase  in  the  anticipated  ninety  days,  but  they 
expected  a  final  order  by  late  February  of  1976.   On  February  26, 
1976,  the  Federal  Power  Commission  advised  the  Courts  that  it  would 
be  unable  to  give  a  decision  on  the  first  rate  increase  in  the  month 
of  February.   Therefore,  on  March  9,  1976,  the  Circuit  Court  issued 
an  order  granting  our  Mandamus,  directing  prompt  resolution  of  the 
issues  in  the  first  rate  increase.   To  date,  the  Municipals  have  not 
received  a  decision  from  the  Federal  Power  Commission. 


I  O  -  76  -  54 
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A  pre-hearing  conference  was  held  on  the  third  rate  increase 
on  January  28,  197C-.   At  this  conference,  the  Federal  Power  Commission 
Staff  indicated  that  they  felt  the  rates  were  unjust,  unfair,  and 
unreasonable.   Hearings  before  the  Administrative  Law  Judge  are 
scheduled  to  begin  this  month. 

7  feel  these  events  vividly  point  up  the  problems  we  are  running 
into  when  our  wholesale  supplier  is  allowed  to  file  a  new  rate  increase 
before  a  previous  filing  has  been  decided.   We  have  a  rate  that  was 
filed  almost  four  years  ago  that  we  have  not  yet  received  a  decision  on 
frcm  the  Federal  Power  Commission,  even  though  the  Federal  Power 
Commission  Staff  and  the  Administrative  Law  Judge  took  positions 
closely  aligned  with  the  Municipals.   But  even  if  we  should  receive  a 
favorable  decision  on  this  first  rate  increase  from  the  Federal  Power 
Commission  shortly,  it  certainly  will  not  give  rate  relief  to  our  con- 
sumers, because  we  presently  are  under  the  third  rate  increase.   This 
thir3  rate  increase  makes  our  wholesale  rates  approximately  100?-  higher 
than  before  the  filing  of  the  first  rate  increase.   It  also  makes  our 
wholesale  rates  higher  than  the  rates  our  supplier  charges  its  retail- 
industrial  customers  putting  us  in  a  price  sgueeze  and  making  it 
impossible  for  the  Municipals  to  effectively  compete  in  this  area. 
Also,  if  the  Commission  should  move  quickly  on  the  second  rate  increase, 

r^vious  events  certainly  give  no  reason  to  believe  this  will  happen, 
wo  still  -ill  be  rciuired  to  pay  wholesale  rates  at  the  third  rate 
increase  level  nresently  in  effect. 

Cne  of  the  rationales  of  the  Federal  Power  Commission,  in  allowing 

of  rates,  is  that  they  arc  subject  to  refund.   Unfortunately, 
this  does  not  really  help  the  consumer  because  .reduct ion  of  previously 
filed  rates  does  not  flow  through  to  the  latest  rate  increase.   For 
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e-:amolp,  if  the  Commission  declares  our  first  rate  increase  excessive, 
and  required  aporooriate  refunds,  our  wholesale  supplier  would  not  be 
required  to  reduce  its  second  and  third  rate  increases  by  a  like 
percentage  even  though  in  each  rate  filing  our  wholesale  supplier  has 
pancaked  his  increases  on  the  assumption  the  previous  rate  filing  was 
fully  and  totally  justified.   Even  the  money  refunded  may  not  get  to 
the  proper  rate  payer.   Certainly,  there  are  many  consumers  that  we  had 
on  our  system  that  paid  these  rates  that  are  no  longer  being  supplied 
by  us  because  of  the  long  time  delay.   Therefore,  none  of  their  excess 
payments  can  be  refunded  to  them.   Legal  and  technical  expertise  needed 
i  p.  these  lengthy  proceedings  can  get  quite  expensive  and  this  uses  up  a 
Dorticn  of  the  refunds.   It  just  becomes  extremely  difficult  to  get  this 
money  back  to  the  consumer. 

As  I  have  stated  previously,  not  only  did  our  wholesale  suonlier 
f :1°  for  a  rate  increase,  but  he  also  filed  a  radical  new  rate  format 
ar.c    had  restrictive  provisions  in  the  tariff  filing.   These  restrictions 
nr^vented  freedom  of  action  for  alternative  power  supply  sources, 
excessive  penalties  if  we  forcast  our  electric  loads  improperly,  rewarded 

LCient  power  use,  and  made  the  Municipals  assume  certain  of  the 
wholesale  supplier's  operating  risks-.   Also,  our  three  rate  increases 
njvc  hecr.  suspended  for  three  different  periods;  five  months,  one  day, 

• ,o  months.   The  Federal  Power  Commission  appears  to  have  no  set 
rules  concerning  suspensions,  and  appears  to  take  an  arbitrary  aprroach 

is  matter.   Because  of  local  legal  requirements,  this  inconsistency 
car.,  at  times,  make  it  difficult  for  the  municipal  utility  to  make  the 
necessary  rate  adjustments  to  compensate  for  these  added  costs,  placing 
the  municipals  in  a  precarious  financial  situation.   Anywhere  trom  50% 
to  80%  of  our  Members'  operating  costs  are  for  'wholesale  pow 
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cf  the  policies  I  have  mentioned  put  a  hardship  on  our  electric  systems 
and  the  consumers  we  serve.   Therefore,  I  strongly  urge  this  Committee 
to  support  legislation  prohibiting  the  pancaking  of  wholesale  tariff 
filings  and  to  approve  legislation  compelling  other  regulatory  reforms. 
Thnnk  you. 
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Connecticut  Municipal  Electric  and  Gas  Association 


April  5,  1976 


TC:  THE  SUBCOMMITTEE  ON  ENERGY  AND  POWER 
OF  THE  HOUSE  COMMITTEE  ON  INTERSTATE 
AND  FOREIGN  COMMERCE 

FROM:      Robert  E.  Grimshaw,  President 

SUBJECT :   CCNSTRUCTION-WORK-IN-PROGRESS 

The  Connecticut  Municipal  Electric  and  Gas  Association 
opposes  including  Construction-Work-in-Progress  in  the  rate 
base.   I  am  enclosing  a  statement  made  on  behalf  of  the 
Association  concerning  this  matter  before  the  Federal  Power 
Commission  on  March  8,  1976,  in  New  York  City. 


Robert  E.  Grimshaw 
President 
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Connecticut  Municipal  Electric  and  Gas  Association 

My  name  is  Robert  Grimshaw,  President  of  the  Connecticut  Municipal 
Electric  and  Gas  Association.   The  Association  is  comprised  of  six 
municipally  owned  electric  systems  in  the  State  of  Connecticut  serving 
a  population  of  approximately  150,000.   I  am  here  today  to  speak  in 
opposition  to  the  proposal  in  Docket  No.  RM75-13  -  To  Provide  for 
Inclusion  of  Construction-Work-in-Progress  in  Rate  Base. 

As  a  manager  of  an  electric  utility,  I  can  certainly  sympathize 
with  the  problem  of  insuring  the  financial  integrity  of  utilities. 
Causing  utilities  to  face  serious  financial  difficulties  through 
regulation  does  not  help  the  consumer.   We  are  all  aware  that  the 
electric  utility  industry  is  a  highly  capital  intensive  industry  and, 
unfortunately,  no  longer  has  the  declining  cost  spiral  that  it  formerly 
enjoyed.   However,  we  feel  that  the  Federal  Power  Act,  as  it  is  presently 
written,  is  capable  of  resolving  utility  financial  problems  using  the 
rate-of-return  approach.   Just  recently,  the  Chairman  of  the  Commission 
indicated  that  one  of  his  highest  priorities  would  be  to  promptly  resolve 
rate  cases  pending  before  the  Commission.   The  Association  feels  this 
approach  will  protect  the  financial  integrity  of  needy  utilities,  and  be  a 
great  deal  fairer  to  the  consumer.   Certainly,  streamlining  rate  hearing 
proceedings  should  be  attempted  and  its  effect  analyzed  before  taking 
such  drastic  action  as  including  construction-work-in-progress  in  the 
rate  base. 

The  Association  feels  that  the  Federal  Power  Commission  is  faced 
with  a  very  serious  guestion  and  that  is  -  are  utilities,  because  they 
work  on  a  rate-of-return  basis,  entitled  to  be  risk  free?   Certainly, 
the  financial  community  would  like  to  see  this»happen  as  it  would  with 
any  entity  it  was  financing,  but  I  think  the  Commission  must  weigh  all 

(A*  Ai.oooi.on  i*  0MMM  «i»  fj.Mtal  «al!or.  a*d  prot.ci  tfca  oaaaral  lilmit  of  ItM  r.bl.d,  Co. a  flartrk  a.  a  Got  Unl.n..  at  Cmk.ci.oI) 
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aspects  of  this  complex  issue  and  not  rely  solely  on  the  wishes  of  the 

i 

financial  community. 

We  must  not  forget  that  investor-owned  utilities  are  profit-making 
enterprises  and  investors  must  assume  a  certain  risk-factor.   It  is  to 
the  consumer's  interest  that  they  be  kept  financially  solvent,  but  does 
this  remove  them  from  absorbing  poor  management  judqements,  especially 
as  it  applies  to  large  expenditures  involved  in  construction?   For 
example,  in  the  State  of  Connecticut,  our  wholesale  supplier,  by  its 
own  admission,  has  an  85%  reserve  capacity,  which  compared  to  the  normal 
15%  to  20%  is  4  times  more  than  necessary.   Also,  it  has  recently  decided 
to  stop  construction  on  a  large  nuclear  plant  for  a  minimun  of  3  years 
and  possibly  longer.   This  decision  was  not  made  because  of  financial 
difficulties,  but  rather  because  of  overbuilding.   The  wholesale  customers 
had  nothing  to  say  about  the  management  decision  that  brouqht  those  events 
about,  and  because  an  unsound  management  decision  was  made,  should  we 
have  to  pay  for  that  decision  or  should  the  management  be  forced  to 
answer  to  the  stockholders  through  reduced  earnings  and  possibly  reduced 
dividends?   Is  it  fair  and  just  that  the  Association '  r.  stockholders,  and 
our  customers  are  our  stockholders,  be  required  tc  subsidize  the  stock- 
holders of  another  company  if  poor  investment  decisions  are  made?   There 
are  those  who  claim  that  the  present  problems  that  some  utilities  face 
are  not  due  solely  to  the  enerqy  crisis,  but  also  by  a  lack  of  business 
imagination  by  top  management.   Blanket  increased  revenue  coverage  will 
not  force  utility  management  to  show  the  initiative  that  we  have  a  nqht 
to  expect  from  industry  when  it  faces  problems.   Historically,  non- risk 
entities  have  been,  through  legislation,  non-profit.   Certainly,  investor- 
owned  utilities  are  not  non-profit. 
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The  Connecticut  /-lunicipals  make  up  approximately  10%  of  the  total 
revenues  of  our  wholesale  supplier.   This  percentage  is  very  similar  to 
the  national  average  of  wholesale  customers'  revenues  to  total  revenues. 
At  the  present  time,  there  is  no  indication  that  the  Connecticut  TUCA 
will  allow  construction-work-in-progress  in  the  rate  base.   Here  we 
have  the  distinct  possibility  of  a  group  supplying  10%  of  the  revenues 
paying  a  premium  where  those  paying  the  remaining  90%  of  the  revenues 
will  be  exempt.   Certainly,  the  FPC  could,  if  it  does  decide  to  allow 
construction-work-in-progress  in  the  rate  base,  allow  it  only  in  those 
states  in  which  the  State  regulatory  agency  decidedto  include  it  in 
the  retail  rates  so  such  cost  can  be  paid  by  all  rate  payers.   Also, 
since  nationwide,  only  approximately  10%  of  the  total  revenues  of 
investor-owned  utilities  come  through  wholesale  sales,  the  proposal  in 
Docket  RM7",-13  would  have  a  negligible  effect  on  increasing  the  revenues 
of  the  investor-owned  utilities,  but  put  a  very  heavy  burden  on  those 
utilities  that  purchase  wholesale  power.   This  burden  would  nake  it 
impossible  for  such  utilities  to  remain  competitive  in  the  area  of 
retail  rates. 

One  cf    the  main  concerns  of  the  Connecticut  Municipal  Lleotric  and 
Jjs  Association  in  allowing  construction-work-in-proqress  into  the  rate 
base  is  the  removal  of  incentive  for- sound  capital  investment  on  the 
part  of  the  utilities.   It  would  also  tend  to  make  investor-owned 
Utilities  hesitant  to  vigorously  pursue  legal  action  should  contractors 
or  suppliers  fail  to  honor  contractual  obi lqations.   After  all,  where 
are  the  damages?   The  utilitiy  is  making  its  profit  regardless.   Also, 
we  have  a  situation  that  tends  to  encourage  large  expenditures  .since 
this  would  qenerate  laroer  profits. 
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If,  despite  these  arquments,  in  its  wisdom  the  Commission  does 
aoprove  the  proposal  in  Docket  RM75-13,  it  would  seem  to   the  Connecticut 
Municipal  Electric  and  Gas  Association  that  the  least  that  can  be  done 
is  to  require  each  utility  to  request  the  inclusion  of  construction- 
work-  in  -progress  on  an  individual  basis  in  a  rate  application  and  require 
full  evidentiary  hearinqson  the  matter. 

In  rlosinq,  some  utilities  are  in  a  cash  crunch  riqht  now  .ind  most 
of  us  are  no  lonqer  darlinqs  of  the  investment  community.   This  is  true 
whether  public  or  investor-owned.   However,  just  recently  the  financial 
picture  of  investor-owned  utilities  has  improved  dramatically.   This  is 
reported  in  the  Federal  Power  Commission  News,  Volume  R,  No.  50,  Pane  9. 
Certainly,  the  financial  problems  of  investor-owned  utilities  are  not 
uniform  throuqhout  the  nation.   By  their  own  admission,  there  are  seme 
utilities  that  are  in  a  strong  financial  position.   Recent  hearings  before 
the  Senate  Finance  Committee  have  indicated  that  the  turn-around  has  been 
sc  dramatic  that  there  is  some  question  now  on  whether  immediate  financial 
assistance  is  needed  for  investor-owned  utilities.   Therefore,  it  appears 
that  the  present  Federal  Power  Act  is  sufficient  to  handle  the  financial 
problems  of  utilities  on  a  rate-of -return  basis.   I  strongly  urqe  the 
Federal  Power  Commission  not  to  approve  the  construct  ion-work- m-proqress 
in  the  rate-base,  but  to  work  to  streamline  the  rate  hearing  process 
under  the  Federal  Power  Act.   If  this  is  done,  those  utilities  needing 
financial  relief  can  receive  the  needed  level  of  revenues  without  beinq  qivet 
hlanket  assurance  in  advance  of  revenue  levels.   Thank  you. 
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The  regulatory  process  today  sits  at  a  key  intersection  point  where  the  global 
myths  and  realities  of  the  energy  crisis  are  translated  into  an  effect  on  the  individual 
consumer. 

As  we  all  realize,  the  energy  crisis  of  today  is  no  longer  one  of  supply.    It  is  a 
price  crisis.    The  long  lines  at  gasoline  stations,  the  reduced  voltages,  the  energy 
ration  stamps  waiting  in  the  wings  are  no  longer  an  immediate  part  of  the  American  scene. 
And  this  is  true  because  —  at  least  in  the  short  run  —  it  turned  out  that  there  was 
plenty  of  energy  to  go  around  —  if  the  price  was  right. 

As  a  result,  however,  energy  costs  and  prices  are  no  longer  just  the  irritant 
they  once  were.    As  I  have  observed  before,  the  price  of  energy  can  demolish  budgets, 
close  businesses ,  affect  the  course  of  international  affairs ,  elect  and  defeat  politicians , 
push  middle  class  families  to  desperate  financial  straits,  and  plunge  low  income  families 
into  dire  poverty . 

To  the  consternation  of  many  of  my  colleagues  in  the  regulatory  process ,  and  of 
most  officials  in  the  utility  industry,  these  energy  crisis  effects  have  brought  regulation 
out  of  the  shadows  and  into  the  bright  lights  of  public  scrutiny.    On  the  state  level, 
neither  the  industry  nor  the  regulators  can  make  a  decision  any  longer  that  is  not  subject 
to  intense  public  debate  and  criticism.    I  am  not  so  sure  that  this  forced  opening  of  the 
regulatory  process  has  been  as  effective  on  the  national  level,  but  legislation  such  as  we 
are  discussing  today  has  the  potential  for  helping  this  process  along. 

And  although  this  new-found  public  notoriety  has  been  the  downfall  of  several 
public  officials  and  not  a  few  utility  executives,  I  feel  it  can  also  be  treated  as  a  challenge 
that  the  regulatory  world  should  be  willing  and  able  to  meet 
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In  Rhode  Island,  I  adopted  the  phrase  and  the  goals  of  "bringing  the 
regulatory  process  out  of  the  closet"  when  I  became  Chairman  just  one  year  ago. 
I  have  welcomed  and  encouraged  public  participation  in  our  rate  setting  and  other 
regulatory  activities,  and  we  have  greatly  expanded  our  consumer  division  which 
works  one-on-one  with  utility  customers  having  difficulties  with  utility  companies. 
Moreover,  we  search  for  every  opportunity  to  educate  citizens  about  what  we  are 
doing  and  how  we  are  doing  it,  and  we  attempt  to  bring  individuals,  consumer 
groups  and  business  organizations  into  the  process  as  partners. 

I  am  happy  to  see  that  this  important  aspect  of  the  regulatory  process  appears 
to  be  a  major  thrust  of  the  legislation  under  consideration.    "Rate  reform"  and  "regula- 
tory improvement"  would  be  hollow  phrases,  indeed,  if  the  public  was  not  given  a  role 
in  the  process . 

I  must  report,  however,  that  I  have  found  it  a  somewhat  frustrating  exercise  to 
attempt  to  bring  regulation  out  of  the  vacuum  it  has  operated  within,  isolated  from  all 
forces  except  a  few  lawyers  and  the  regulated  utility  companies  it  must  daily  deal  with. 
It  is  frustrating,  primarily,  because  it  is  so  terribly  difficult  to  assess  the  effectiveness 
of  your  efforts.    It  is  difficult  to  point  out  to  citizens  and  consumer  groups  how  their 
efforts  are  impacting  on  the  regulatory  process,  and  it  so  far  has  been  almost  impossible 
to  guage  whether  opening  opportunities  for  citizen  participation  has  actually  resulted 
in  increasing  public  confidence  in  the  regulatory  process. 

I  think  I  can  report,  however,  some  success  in  the  Rhode  Island  experience.    In 
purely  numerical  terms,  we  have  exposed  thousands  of  people  to  the  regulatory  process 
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who  were  barely  aware  of  its  existence  previously.    In  terms  of  effectiveness,  I 
can  discern  much  greater  sophistication  in  the  arguments  of  consumer  groups  and 
individual  citizens  who  come  before  the  Commission  on  a  regular  basis.    And  outside 
of  the  formal  regulatory  process,  we  have  had  some  success  in  encouraging  individual 
utility  companies  to  meet  on  a  regular  basis  with  groups  of  citizens  from  their  franchise 
areas  to  discuss  consumer  concerns.    I  think  this  has  been  one  of  our  most  encouraging 
accomplishments . 

Some  specific  factors  certainly  are  important  in  designing  an  effective  public 
participation  scheme. 

First,  and  most  important,  of  course,  is  to  ensure  that  consumers  as  a  matter  of 
right  will  be  welcomed  into  the  regulatory  process  as  equal  partners  with  the  regulated 
utilities  and  the  Commission  staffs  who  traditionally  have  been  the  primary  actors  in 
the  rate  setting  arena. 

Additionally,  it  is  important  to  ensure  that  the  consumer  groups  have  an  oppor- 
tunity to  gain  the  financial  resources  which  are  necessary  to  have  a  serious  impact 
on  the  process. 

I  think  the  legislation  under  discussion  goes  as  far  as  it  should  in  terms  of 
ensuring  consumer  participation  in  the  state's  regulatory  affairs. 

The  legislation,  as  it  should,  contains  more  detailed  and  far  reaching  changes 
in  the  federal  system  to  allow  for  a  completely  new  level  of  participation  before  the 
Federal  Power  Commission.    I  would  like  to  focus  briefly  on  these  provisions. 

The  major  structural  change,  of  course,  would  be  the  creation  of  an  Office  of 
Public  Counsel  within  the  Federal  Power  Commission.    I  am  nut  upposed  to  this  approach, 
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and  it  certainly  would  appear  to  be  an  improvement  over  the  current  lack  of  any 
meaningful  representation  of  the  individual  consumer  on  a  continuing  basis. 

In  Rhode  Island,  we  do  not  have  a  public  counsel  within  the  Division  of  Public 
Utilities  and  the  public  interest  is  represented  before  formal  hearings  by  the  Rhode 
Island  Consumers'  Council,  an  independent  agency  created  by  the  legislature. 
Personally ,  I  think  in  the  long  run  that  this  is  a  better  solution  than  having  the 
public  counsel  within  the  Commission .    If  the  Agency  for  Consumer  Advocacy  which 
has  been  proposed  at  the  federal  level  ever  becomes  a  reality,  I  would  recommend  that 
a  division  within  that  agency  be  created  specifically  to  represent  the  consumer  at  the 
Federal  Power  Commission.    Absent  the  existence  of  such  a  Department,  I  believe  the 
proposal  as  contained  in  the  legislation  is  a  fair  alternative. 

The  legislation  also  would  provide  for  funding  of  certain  individuals  whose 
interests  otherwise  would  not  be  put  before  the  Commission .    I  have  previously  testified 
that  some  manner  should  be  found  to  allow  state  or  local  agencies  to  fund  meaningful 
interventions  before  the  Federal  Power  Commission,  preferably  by  allowing  a  certain 
limit  of  expenses  of  a  public  agency ,  which  is  designated  by  the  Governor  of  a  state  to 
intervene,  to  be  charged  back  to  the  utility.    As  the  legislation  currently  is  written, 
I  think  very  few  instances  will  occur  in  which  individuals  will  be  able  to  show  that  they 
represent  an  interest  not  in  some  way  already  represented  before  the  Commission  and 
so  qualify  for  funding ,  especially  after  creation  of  an  Office  of  Public  Counsel . 

I  think  these  provisions  taken  together,  however,  will  go  far  to  ensuring  that  a 
new  type  of  testimony  will  appear  befor  •  the  Commission,  or  at  least  before  the  adminis- 
trative law  judges  which  do  most  of  the  Commission's  business. 
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There  is  a  less  formalized,  more  subtle  side  to  the  regulatory  process, 
however,  which  I  feel  is  particularly  important,  and  which  is  now  conspicuously 
absent  from  the  business  of  the  Federal  Power  Commission.    This  is  the  education 
which  many  state  Commissioners  receive  from  the  opportunity  they  have  to  communi- 
cate, through  the  hearing  process,  with  the  individual  citizens,  businessmen,  and 
industrialists  who  make  up  the  consuming  public. 

I  testified  before  the  Senate  Commerce  Committee  last  September  on  the  nomination 
of  Mr.  Richard  Dunham  to  head  the  FPC  and  asked  that  the  new  chairman  adopt  a 
policy  of  having  the  Commissioners  and  administrative  law  judges  hold  field  hearings 
in  areas  of  the  country  affected  by  their  decisions. 

"While  this  policy  would  increase  the  visibility  of  the  FPC  to  the  public," 
I  said  at  that  time,  "it  would  have  the  equally  important  effect  of  increasing  the  FPC's 
awareness  of  the  public's  needs  and  desires. 

"For  example,  if  the  commissioners  could  find  time  to  convene  a  hearing  in  some 
medium  sized  New  England  town  on  increased  electrical  rates,  the  fuel  adjustment 
charge,  or  any  of  the  problems  they  daily  deal  with  here,  I  can  assure  them  they  would 
get  a  far  different  feeling  for  the  mood  of  the  country  than  they  get  from  a  room  full  of 
lawyers  in  Washington." 

Nothing  I  have  seen  would  cause  me  to  change  that  statement.    And,  in  closing, 
I  would  respectfully  suggest  that  the  present  legislation  be  amended  to  require  that 
the  trial  judge  be  required  to  hold  at  least  one  session  of  rate  case  in  the  area  of  the 
country  his  decision  will  affect,  and  that  the  general  public,  not  just  the  intervening 
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Mr.  Chairman,  Members  of  the  Committee,  I  appreciate 
the  opportunity  to  appear  before  you  again  to  comment  on 
portion's  of  H.R.  12461  that  provide  for  increased  consumer 
participation  before  the  Federal  Power  Commission  and  state 
regulatory  agencies.   My  qualifications  are  attached,  but 
in  summary,  I  am  an  attorney  with  the  firm  of  Peabody,  Rivlin, 
Lambert  &  Meyers  in  Washington,  D.C..   For  the  past  five  years 
I  have  been  engaged  in  numerous  electric  and  telephone  rate 
cases  on  behalf  of  consumer  groups  in  Virginia,  Maryland, 
Pennsylvania,  and  the  District  of  Columbia.  For  the  past  two 
years  I  have  worked  with  the  Office  of  Public  Counsel  in  the 
Interstate  Commerce  Commission. 

The  need  for  increased  consumer  participation  before 
state  and  federal  regulatory  agencies  is  no  longer  truly  open 
to  serious  question.   The  record  in  numerous  hearings  in  both 
houses  of  Congress  and  state  legislatures  is  replete  with 
compelling  support  for  such  need.   Suffice  it  to  say  that 
I  strongly  urge  the  Members  of  this  Committee  to  continue 
their  efforts  to  increase  consumer  participation  in  the 
regulatory  process. 

Today  I  would  prefer  to  focus  on  specific  proposals  in 
H.R.  12461  that  are  intended  to  increase  this  participation. 
My  comments  will  be  directed  at  two  areas:   (1)  the  regi- 
ments for  truly  effective  consumer  participation;  and  (2) 
specific  suggestions  for  strengthening  the  proposals  contained 
in  the  bill. 
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REQUIREMENTS  FOR  EFFECTIVE  CONSUMER  PARTICIPATION 
The  institutionalization  of  consumer  participation  can 
be  had  through  the  use  of  a  number  of  approaches.   The  most 
commonly  used  are  (a)  reimbursement  of  intervenor  costs, 
(b)  establishment  of  a  litigation  office  charged  with  the 
responsibility  for  protecting  consumers  ("public  counsel"), 
and  (c)  establishment  of  an  organization  controlled  by  con- 
sumers and  funded  by  voluntary  contributions.   Of  course, 
the  Members  who  sponsored  this  bill  have  choosen  a  combina- 
tion of  the  first  two  approaches.   The  third  approach  is 
not  easily  adapted  to  federal  agencies  so  I  will  not  address 
myself  to  it.   I  would  like  to  examine  the  two  approaches 
adopted  in  order  to  determine  whether  or  not  they  are  suffi- 
cient to  fulfill  the  purposes  of  this  bill  in  Section  102. 

It  is  necessary  to  describe  first  the  requirements  for 
effective  consumer  representation.   Whichever  approach  is 
selected  should  satisfy  three  tests: 

(1)  It  should  be  adequately  financed  for  the  purposes 
for  which  it  is  designed. 

(2)  It  should  be  independent  of  the  regulatory  body 
it  is  to  appear  before  and  the  industry  or 
industries  it  is  challenging. 

(3)  It  should  be  dependent  on  its  client  or  con- 
stituent—the consumer. 
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The  selection  of  the  public  counsel  concept  can, 
depending  on  the  funding  level,  satisfy  the  first  test, 
but  it  often  falls  short  on  the  next  two.   On  the  first 
test  the  funding  is  often  inadequate  because  of  frequent 
misconceptions  as  to  what  pur  poses . such  office  is  to  so- 
Many  see  "consumer  interests"  as  being  uniform  and  easily 
identifiable.   I  seriously  question  with  that  analysis  since 
I  believe  there  to  be  no  monolithic  "consumer  interest".   I 
think  consumer  interests  are  widely  differentiated.   It  is 
necessary,  in  using  the  public  counsel  concept, to  define 
clearly  the  constituencies  the  public  counsel  is  to  repre- 
sent . 

I  found  in  the  Office  of  Public  Counsel  in  the  Pail 

Services  Planning  Office  of  the  Interstate  Commerce  Commis- 
sion that  the  standard  proposed  here,  that  the  parties 
"for  whatever  reason  might  not  otherwise  be  adequately  be 
represented,"  has  worked  reasonably  well  in  the  context 
of  the  rail  reorganization.   This  standard  has  allowed 
the  Public  Counsel  to  evaluate  problems  in  given  states 
and  localities  and  to  act  where  he  felt  concerns  were 
not  being  represented. 

The  second  standard,  independence,  is  often  open  to 
question,  but  I  believe  that  this  bill  provides  sufficient 
independence  from  the  Federal  Power  Commission  and 
regulated  industries. 
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The  most  serious  defect  of  the  public  counsel  concept 
is  that  even  though  the  public  counsel  may  have  the  freedom 
to  determine  what  interests  need  protecting,  he  is  virtually 
independent  of  those  interests.   His  perceptions  of  the 
importance  of  issues  in  a  given  proceeding  may  be  accurate 
or  inaccurate.   There  is  often  no  requirement  that  the 
public  counsel  even  communicate  with  the  public.   I  believe 
that  it  is  critically  important  to  make  him  dependent 
upon  and  responsible  to  his  clients. 

The  concept  of  funding  intervenor  groups  satisfies  the 
three  tests  extremely  well.   If  adequate  funds  are  placed 
into  the  program,  and  this,  of  course,  would  depend  on  the 
given  legislation,  independence  from  the  industry  and  from 
the  Commission  and  the  responsiveness  to  consumer  interests 
are  inherent  in  the  intervenor  group's  initial  formation,  if 
they  are  bona  fide  intervenors. 

This  bill  wisely  uses  both  consumer  funding  in  con- 
junction with  a  public  counsel  to  cover  the  requirements 
for  adequate  consumer  participation  protection.   I  urge 
the  Committee  to  retain  this  aspect  of  the  bill  and  to 
reject  arguments  that  the  two  proposals  are  mutually 
exclusive . 

SPECIFIC  COMMENTS 

The  provisions  of  the  bill  in  Section  208  represent 
a  positive  step  towards  encouraging  consumer  participation 
in  state  regulatory  agencies.   I  have  personally  worked 
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with  consumer  groups  in  many  states  and  I  find  the  effort 
to  strengthen  consumer  participation  in  state  agencies 
to  be  fairing  rather  poorly.   The  effort  in  this  bill  to 
promote  such  participation  in  circumscribed  areas  offers  a 
healthy  "nudge"  to  legislators  and  regulatory  commissions  to 
take  the  steps  that  need  to  be  taken.   I  would  suggest 
that,  however,  the  provisions  of  Section  208  be  clarified 
in  the  following  respects. 

The  need  for  a  consumer  to  show  an  "interest"  in 
Section  208  as  a  requirement  for  qualification  for  award  of 
costs  under  Section  208(b)(1)  and  (2)  and  to  have  the  right 
to  judicial  review  under-  Section  208(a)(2),  should  be  more 
clearly  defined.   This  word  is  often  construed  to  mean  that 
an  individual  group  or  a  group  must  have  a  personal  financial 
stake  in  the  issues  they  wish  to  raise.   It  is  also  used  to 
denote  the  intervener's  concern  for  specific  issues.   I  would 
urge  that  the  definition  be  clarified  to  mean  that  the  inter- 
venor  must  display  a  concern  for  certain  issues  that  are  the 
subject  of  the  litigation  and  for  which  there  may  not  be 
adequate  representation.   There  should  be  no  requirement  of 
a  financial  or  economic  interest. 

There  is  another  requirement  for  the  recovery  of  costs 
that  is  unnecessarily  restrictive.   To  require  in  Section 
208(b)  (2)(B)  that  the  issue  litigated  be  "first  raised" 
the  consumer  may  lead  to  injustice.   The  issue  may  have  been 
"raised",  albeit  in  an  ineffective  way,  by  B1  •  or 
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other  parties  to  the  proceeding  without  any  substantial 
concern  for  that  issue.   The  relevant  quesion  is  whether 
the  intervenor  contributed  to  a  full  record,  not  whether 
the  intervenor  was  "first"  on  the  issue. 

The  enumeration  of  allowed  costs  in  Section  208(b)(1) 
and  (2)  may  be  too  limited.   The  costs  enumerated  under 
Subsection  (b)(1)  are  attorneys'  fees,  witness  fees  and 
"other  costs",  and  in  Subsection  (b)(2)  they  are  defined 
as  the  cost  of  oral  presentations,  conducting  cross 
examinations  and  making  rebuttal  submissions.   If  it  is 
the  intention  of  the  drafters  to  limit  reimbursement  to 
those  specific  costs,  I  would  strongly  urge  this  approach 
be  reconsidered.   If  an  intervenor  group  has  insufficient 
funds,  but  wishes  to  litigate  issues  necessary  for  an 
adequate  record,  they  should  not  be  limited  to  some  costs 
and  not  others. 

This  principle  is  even  more  important  with  respect  to 
the  standards  under  Section  208  (b)(2).   Frankly,  talk  is 
cheap.   I  have  lost  far  too  many  cases  in  which  I  made 
"oral  presentations,"  conducted  "cross  examinations"  and 
made  "rebuttal  submissions".   Without  adequate  discovery, 
analysis  and  testimony  by  experts,  and  litigation  expenses, 
effective  consumer  participation  will  be  severely  curtailed 
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The  public  participation  provisions  of  Section  308 
are  extremely  well  conceived.   I  have  some  problem,  however 
with  the  Public  Counsel  being  responsible  for  representing 
consumer  interests,  but  the  Commission  being  responsible 
for  awarding  litigation  costs  to  intervenor  groups.   I 
would  propose  that  since  it  is  the  Public  Counsel's  respon- 
sibility to  determine  what  views  "might  not  otherwise  be 
represented"  and  to  assist  in  such  representation,  he 
should  also  have  the  ability  to  award  litigation  expenses. 
I  see  no  problem  with  a  Public  Counsel  in  a  complicated 
rate  litigation,  after  defining  the  position  his  office 
will  take,  encourging  and  financing  other  responsible 
intervenors  taking  other  positions  that  would  be  necessary 
for  an  adequate  record.   If  any  group  disagrees  with  the 
Public  Counsel's  funding  determinations,  there  should  be 
recourse  to  the  full  Commission. 

I  would  again  raise  the  problem  with  the  use  of  the 
word  "interest"  as  determining  who  should  receive  liti- 
gation expenses.   I  also  trust  that  it  is  not  the  sponsors' 
intention  to  limit  such  expenses  to  oral  presentations, 
conducting  cross  examinations  and  making  rebuttal  sub- 
missions.  Furthermore,  allowing  the  Commission  to  pay  up 
to  $1,000,000  a  year  evidently  places  this  whole  expense 
within  the  general  Commission  budget.   I  strongly  urge 
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this  Committee  either  to  charge  such  expenses  against  the 
utility,  which  would,  of  course,  recover  them  through  its 
own  rates,  or  to  fund  these  reimbursement  provisions 
directly. 

Sections  401(a)(2)  and  403  provide  grants  to  states 
to  encourage  programs  under  Section  208(d)(2).   I  am 
uncertain  whether  those  two  provisions  are  duplicative  or 
whether  the  "Director"  referred  to  in  Section  403  is  the 
Director  of  the  Office  of  Public  Counsel.   If  the  latter 
is  the  intention  of  drafter,  I  would  strongly  support  this 
approach.   I  believe  that  the  Office  of  Public  Counsel  of 
the  Federal  Power  Commission,  as  well  as  the  now  established 
Office  of  Public  Counsel  in  the  Interstate  Commerce  Commis- 
sion, could  be  of  great  assistance  to  states  in  promoting 
a  consumer  participation  before  their  regulatory  agencies. 

Thank  you. 

Respectfully  submitted, 


John  T.  Schell,  Esq. 
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STATEMENT  ON  THE  CONSUMER  REPRESENTATION  PROVISIONS 
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REGULATORY  IMPROVEMENT  ACT 
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SUBCOMMITTEE  ON  ENERGY  AND  POWER  OF  THE  HOUSE 
COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

April  5,  1976 

INTRODUCTION 

My  name  is  George  D.  Rivea.   I  am  a  member  of  the  law  firm 
of  Rivea,  Bonyhadi  &  Drummond,  1400  Public  Service  Building, 
Portland,  Oregon.   The  firm  is  general  counsel  to  Pacific  Power  & 
Light  Company,  an  electric  utility  operating  in  Oregon,  Washington, 
Wyoming,  California,  Montana,  and  Idaho.   It  is  regulated  with 
respect  to  rates  and  other  matters  by  the  commissions  in  each  of 
those  states  and  by  the  Federal  Power  Commission.   I  appreciate 
the  opportunity  to  present  this  statement  with  respect  to  those 
provisions  of  H.  R.  12461  which  relate  to  consumer  representation 
before  the  regulatory  commissions  and  financial  assistance  to  the 
state  commissions.   It  is  based  upon  my  participation  as  counsel 
in  many  rate  proceedings  before  state  and  federal  commissions  for 
more  than  twenty-five  years. 

The  dismay  and  frustration  felt  by  the  public  over  the 
increases  in  electric  rates  which  have  taken  place  in  the  last 
couple  of  years  is  understandable  and  is  a  matter  of  grave  concern 
to  the  electric  utility  industry.   However,  the  electric  utilities 
have  no  control  over  the  increases  in  costs  of  fuel,  construction 
and  capital  funds,  which  are  the  principal  causes  of  the  rate 


880 


increases.   Nor  do  they  have  any  control  over  the  public  demand 
for  service,  which  they  are  obligated  by  law  to  meet. 

For  the  past  two  or  three  years,  their  promotional  efforts 
have  been  directed  toward  urging  conservation  and  not  toward 
increasing  sales.   Construction  schedules  have  been  trimmed  to 
the  extent  deemed  tolerable  within  the  limits  of  the  obligation 
to  serve.   Rate  structures  are  being  studied  and  experimented 
with  to  determine  whether  revision  will  encourage  conservation 
and  retard  growth  in  peak  demand.   The  effect  of  these  efforts 
upon  future  load  growth  and  the  related  need  for  new  facilities, 
and  upon  investment  and  cost  of  service  cannot  be  known  for 
several  years.   At  best,  the  long  lead  times  required  for  planning 
new  generation  and  transmission  facilities  will  delay  reflection 
in  operating  costs  of  any  reductions  realized  in  peak  demand  or 
load  growth  through  rate  structure  changes  or  otherwise. 

It  would  be  illusory  to  base  consumer  representation  legis- 
lation upon  the  premise  that  if  only  there  were  more  consumer 
representatives  actively  and  extensively  participating  in  rate 
cases,  utility  rates  would  be  lower.   Rate  increases  will  con- 
tinue to  be  necessary  so  long  as  the  current  prices  which  utili- 
ties must  pay  for  fuel,  new  plant  facilities  and  capital  funds 
continue  to  exceed  their  average  imbedded  costs  for  these  items. 
The  funding  at  public  expense  of  the  participation  of  special 
interest  groups  in  rate  proceedings  is  bound  to  attract  inter- 
vention for  the  sake  of  delay  and  the  furthering  of  social  goals 
not  properly  a  part  of  the  ratemaking  process.   The  consumer 
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representation  provisions  of  Sections  208,  308  and  Title  IV  of  H. 
R.  12461  would,  if  made  effective,  result  in  additional  expense 
and  delay  in  rate  regulation  not  in  the  long-run  interest  of  the 
public. 

SECTION  208(b)  -  COMPENSATION  TO  CONSUMER  REPRESENTATIVES. 

Section  208(b)(1)  would  make  the  electric  utility  liable  to 
compensate  a  consumer  for  attorneys'  fees,  expert  witness  fees, 
and  other  litigation  costs  if  the  consumer  prevails  in  a  state 
rate  proceeding  of  the  utility.   The  consumer  is  deemed  to  have 
prevailed  if  the  commission  or  a  court  disapproves  or  substantially 
modifies  a  rate  proposed  by  the  utility  on  grounds  first  raised 
by  the  consumer  who  alleged  that  the  rate  did  not  comply  with  one 
or  more  specific  requirements  of  Title  II  of  the  Act.   Paragraph 
(2)  of  Section  208(b)  makes  paragraph  (1)  inapplicable  if  the 
state  has  adopted  an  alternative  means  for  providing  adequate 
compensation  to  persons  who  have  or  represent  an  interest  which 
would  not  otherwise  be  adequately  represented  in  ratemaking 
proceedings,  the  representation  of  which  is  necessary  for  a  fair 
determination  of  the  proceeding,  but  who  are  unable  to  partici- 
pate effectively  by  reason  of  financial  disability. 

The  provisions  of  Section  208(b)(1)  are  similar  to  provi- 
sions for  awarding  attorneys'  fees  to  private  litigants  in  con- 
sumer protection  suits.   However,  the  nature  of  consumer  protec- 
tion litigation  is  substantially  different  from  the  nature  of 
rate  proceedings.   The  award  of  attorneys'  fees  to  private  liti- 
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gants  in  consumer  protection  suits  has  as  its  basis  the  support 
of  law  enforcement,  achieved  by  encouraging  private  parties  to 
litigate  particular  violations.   The  reasoning  is  that  unless 
provision  is  made  for  attorneys'  fees,  the  economic  basis  for 
such  litigation  would  not  be  present,  as  the  amount  in  contro- 
versy is  often  not  great  enough  to  support  the  expense  of  liti- 
gation. 

By  contrast,  the  making  of  utility  rates  is  a  legislative 
act,  prospective  in  nature  and  permissive  in  effect.   It  is  not  a 
judicial  determination  of  a  past  violation  of  law.   In  making 
utility  rates,  consumer  protection  is  afforded  by  requiring  the 
utility  to  obtain  Commission  approval  before  increased  rates  may 
be  placed  into  effect.   In  proceedings  to  review  proposed  rates, 
different  consumers  or  consumer  groups  will  be  representing  their 
own  special  interests,  which,  while  quite  legitimate,  are  not 
necessarily  in  the  public  interest  or  consistent  with  what  the 
law  requires.   In  fact,  what  Title  II  of  H.  R.  12461  would  require 
in  any  specific  situation  is  what  the  Commission,  subject  to 
court  review,  determines  to  be  required  in  the  particular  case 
and  cannot  be  known  until  the  decision  is  rendered. 

The  proposal  to  require  the  utility  to  reimburse  consumer 
groups  for  litigation  expenses  would  encourage  litigation.   It  is 
recognized  that  the  private  attorney  general  concept,  with  award 
of  attorneys'  fees  to  successful  plaintiffs,  does  encourage 
litigation  in  the  consumer  protection  area.   In  fact,  the  encour- 
agement of  such  litigation  is  a  main  purpose  of  the  award  of 
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attorneys'  fees.   In  a  time  of  rising  costs,  such  as  we  have  had 
in  the  past  few  years  and  face  for  the  foreseeable  future,  it  is 
to  the  advantage  of  any  consumer  group  to  delay  the  processing  of 
rate  increase  proceedings  for  as  long  as  possible.   So  long  as 
there  is  no  decision,  there  is  no  rate  increase.   The  proposed 
allowance  of  litigation  expenses  would  certainly  encourage  liti- 
gation for  purposes  of  delay,  and  may  reasonably  be  expected  to 
be  used  for  that  purpose. 

Section  208(b)(1)  would  award  litigation  costs  to  the  con- 
sumer first  alleging  the  grounds  on  which  the  commission  or  court 
modifies  or  disapproves  a  rate  proposal  for  non-compliance  with 
Title  II.   Counsel  representing  such  consumer  groups  may  be 
expected  to  be  sophisticated  and  quite  capable  of  taking  full 
advantage  of  the  proposed  legislation.   The  obvious  tactic  would 
be  to  file,  as  quickly  as  possible  after  a  rate  filing  is  made  by 
the  utility,  a  petition  to  intervene  in  which  every  conceivable 
ground  related  to  Title  II  is  set  forth.   It  would  not  be  neces- 
sary for  the  consumer  group  to  be  the  party  responsible  for  the 
successful  prosecution  of  any  particular  issue.   It  would  not  be 
necessary  for  the  consumer  group  to  show  that  its  interest  was 
not  otherwise  adequately  represented  or  that  representation  of 
that  interest  was  necessary  for  a  fair  determination  of  the  case. 
It  merely  must  be  the  first  party  raising  a  Title  II  issue  on  a 
proposal  modified  or  disapproved  by  the  Commission.   This  scheme 
would  create  a  rush  to  intervene  and  to  raise  all  conceivable 
issues  related  to  matters  covered  by  Title  II  in  order  to  estab- 
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lish  eligibility  for  attorneys'  fees,  witness  fees  and  other 
litigation  costs. 

Unlike  the  ordinary  consumer  protection  legislation,  this 
proposal  sets  class  against  class  in  rate  proceedings.   Once  the 
overall  revenue  requirements  of  the  utility  have  been  determined, 
any  success  which  one  customer  group  may  have  in  reducing  the 
portion  of  a  rate  increase  to  be  borne  by  it  must  correlatively 
increase  the  portion  to  be  paid  by  other  customer  groups. 

The  punitive  factor  involved  in  typical  consumer  protection 
provisions  for  private  attorneys'  fees  is  entirely  missing  from 
the  rate  proceeding.   The  utility  has  violated  no  law  in  proposing 
the  change  in  its  rates;  on  the  other  hand,  it  is  following  the 
prescribed  statutory  course.   Whether  the  particular  proposal 
made  by  it  is  lawful  or  not  cannot  be  determined  in  advance  of 
the  conclusion  of  the  rate  proceeding.   Even  then,  it  involves 
the  exercise  of  judgment  by  the  commission  on  complex  matters 
about  which  reasonable  men  may  disagree.   It  bears  no  resemblance 
to  the  subject  matter  of  typical  consumer  protection  laws. 

As  pointed  out,  Section  208(b)(2)  provides  that  the  utility 
will  not  be  required  to  compensate  intervening  consumers  if  the 
state  or  the  state  commission  has  provided  an  alternative  means 
for  adequate  compensation  to  such  persons.   Section  403  of  H.  R. 
12461  would  authorize  the  Director  of  the  proposed  Office  of 
Electric  Utility  Ratemaking  Assistance  to  make  grants  to  state 
commissions  for  the  establishment  and  operation  of  consumer 
compensation  programs  under  Section  208(b)(2).   If  Section  403  is 
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adopted  and  federal  funds  become  available  for  state  consumer 
compensation  programs  under  Section  208(b)(2),  it  is  doubtful 
that  any  state  will  be  able  to  resist  the  pressure  to  establish  a 
program  which  will  qualify  it  for  available  federal  funds.   The 
more  likely  prospect,  therefore,  is  federal  funding  of  consumer 
intervention  in  state  commission  rate  proceedings.   The  propriety 
of  federal  intervention  in  state  commission  proceedings  to  this 
extent  is  questionable.   Certainly  it  should  not  be  undertaken  in 
the  absence  of  clearly  demonstrated  need.  . In  my  opinion,  there 
is  no  such  need.   The  principal  basis  of  my  opinion  is  the  func- 
tion performed  by  the  commission  staff  in  the  typical  rate  pro- 
ceeding. 

COMMISSION  STAFF  PROTECTION  OF  CONSUMER  INTERESTS. 

Rate  cases  involve  two  distinct  phases.   First,  the  commis- 
sion must  determine  the  overall  revenue  requirements  of  the 
utility.   This  involves  a  review  of  operating  revenues  and 
operating  expenses,  determination  of  the  components  of  rate  base 
and  the  fixing  of  a  fair  rate  of  return.   In  this  phase,  the 
commission  staff  takes  an  adversary  position  to  that  of  the 
utility  and  challenges  the  utility's  claim  for  rate  relief  in  all 
material  aspects.   Staff  representation  is  through  an  attorney, 
assisted  by  accounting,  engineering  and  economic  personnel  from 
the  staff,  as  well  as  by  outside  consultants  who  may  be  employed 
for  the  particular  case.   Consumer  groups  who  interest  themselves 
in  this  phase  of  the  case  are  generally  allied  with  the  staff  and 
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against  the  utility. 

The  second  phase  of  the  rate  case  involves  the  rate  structure, 
i.e.,  the  manner  in  which  the  revenue  requirements  of  the  utility 
will  be  spread  among  the  various  consumers  or  classes  of  consumers. 
The  staff  is  also  active  in  this  phase  and  challenges  the  manner 
in  which  the  utility  proposes  to  spread  the  increase  among  various 
customer  classes.   In  my  experience,  commission  staffs  have  been 
particularly  concerned  over  the  proportion  of  rate  increases 
assessed  against  the  residential  class  of  customers.   They  repre- 
sent by  far  the  largest  segment  of  the  public  served  by  the 
utility;  their  aversion  to  rate  increases  is  well  known;  and 
their  sheer  numerical  dominance  of  the  body  politic  makes  com- 
mission staffs  and  commissions  as  well  keenly  aware  of  their 
existence  and  interests. 

Customer  groups  also  appear  in  state  commission  cases,  at 
varying  levels  of  participation,  from  mere  statements  of  opposi- 
tion to  the  proposed  increases,  to  highly  organized  technical 
opposition  with  able  counsel  and  expert  witnesses.   Municipalities 
often  appear  on  behalf  of  their  residents.   Customarily,  in 
addition  to  its  own  cross-examination  of  utility  witnesses  and 
presentation  of  direct  evidence,  the  commission  staff  provides 
technical  assistance  to  customer  groups  requesting  it.   Even 
where  their  participation  is  not  on  a  technical  level,  customer 
groups  focus  the  attention  of  the  commission  on  their  position, 
and  the  weight  of  their  views  does  not  go  unnoticed. 

In  view  of  the  importance  of  commission  staff  participation 
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in  the  ratemaking  process,  it  is  important  to  utilities  and  their 
customers  alike  that  the  staffs  be  adequate  for  the  purpose.   As 
my  own  experience  is  limited  to  a  few  states,  I  can  only  say  that 
within  the  limits  of  that  experience,  the  staffs  have  proved  to 
be  quite  competent  and  adequate  to  provide  a  thorough  challenge 
to  the  revenue  and  rate  structure  proposals  of  the  utilities.   It 
is  also  true  that  throughout  the  country,  utilities  have  not 
enjoyed  windfall  profits  as  a  result  of  the  substantial  rate 
increases  granted  in  the  last  two  or  three  years.   Earnings 
available  for  the  common  stockholders  of  electric  utilities 
generally  declined  sharply  in  1974  and  1975,  with  some  recovery 
in  more  recent  months  toward  pre-1974  levels.   The  market  price 
of  most  electric  utility  common  stocks  dropped  well  below  book 
value  and  many  of  them  remain  below  book  value  today.   Rate 
regulation  has  certainly  not  been  a  failure  in  the  sense  that  the 
commissions  have  allowed  the  utilities  to  earn  too  much. 

SECTION  40  2  -  GRANTS  TO  IMPROVE  STAFFING. 

The  funding  of  commission  staff  participation  in  rate  cases 
is  provided  in  an  important  degree  by  the  utilities  themselves, 
either  through  annual  assessments,  or  by  special  assessments 
related  to  particular  cases,  levied  by  the  state  commissions 
themselves.   In  some  instances,  the  employment  of  outside  consul- 
tants to  assist  the  commission  staff  is  charged  against  the 
utility  involved  in  the  particular  case.   Attached  as  Appendix  A 
is  a  copy  of  Table  75  from  the  1974  Annual  Report  on  Utility  and 
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Carrier  Regulation  of  the  National  Association  of  Regulatory 
Utility  Commissioners  (NARUC) .   This  table  indicates  those  com- 
missions which  have  authority  to  assess  fees  and  costs  against 
the  utilities  they  regulate.   It  also  shows  the  sources  from 
which  commission  expenditures  in  the  last  fiscal  year  were  made. 
In  only  fifteen  states  did  100  percent  of  commission  expenditures 
came  from  general  tax  funds.   In  eighteen  states,  taxes  and  fees 
levied  against  utilities  provided  100  percent  of  commission 
expenditures.   In  sixteen  states  the  expenditures  were  met  par- 
tially out  of  general  tax  funds  and  partially  out  of  fees  assessed 
against  utilities.   Only  sixteen  states  indicated  that  some 
increase  in  budget  was  necessary.   Thus,  this  table  indicates 
that  a  large  portion  of  regulatory  commission  expenditures  are 
assessed  against  the  utilities  themselves  and  that  two-thirds  of 
the  state  commissions  consider  that  their  current  sources  of 
funds  are  sufficient. 

Representation  of  consumer  interests  before  state  commis- 
sions is  not  confined  to  the  staffs  of  the  commissions  themselves. 
Attached  as  Appendix  B  is  a  copy  of  Table  85  from  the  NARUC  1974 
Annual  Report  on  Utility  and  Carrier  Regulation,  which  is  entitled 
"Representation  of  Consumer  Interests  Other  Than  by  Regulatory 
Agency".   This  table  shows  that  consumer  representation  is 
provided  by  state  governmental  personnel  other  than  those  of  the 
commission  staff  in  41  states.   Such  representation  is  by  the 
attorney  general  in  2  3  states.   The  table  does  not  indicate  in 
how  many  of  these  states  the  attorney  general  provides  the  legal 
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representation  for  the  commission  staff  as  compared  with  having 
that  function  performed  by  attorneys  on  the  commission  staff.   In 
any  event,  in  quite  a  number  of  states  there  are  consumer  agencies 
wholly  separate  from  the  state  commission;  and  the  office  of  the 
attorney  general  is  in  all  cases  independent  of  the  state  commis- 
sion.  Consumer  representation  cannot  fairly  be  said  to  have  been 
neglected  by  the  states. 

Nor  is  there  any  dearth  of  appearances  by  consumer  groups  in 
state  commission  rate  cases.   Appendix  C  is  a  summary  of  inter- 
veners appearing  in  a  cross  section  of  eleven  recent  electric 
utility  rate  proceedings  before  the  regulatory  commissions  of 
California,  Connecticut,  the  District  of  Columbia,  Idaho,  Michigan, 
New  Mexico,  New  York,  North  Carolina,  Oregon  and  Wisconsin.   A 
review  of  lists  of  appearances  in  recent  reported  electric  utility 
rate  decisions  in  Public  Utility  Reports  will  show  that  these  are 
representative . 

The  extent  to  which  regulatory  commission  funding  is  inade- 
quate in  any  state  should  be,  at  least  in  the  first  instance,  a 
matter  for  the  state  involved.   If  funding  is  deemed  inadequate, 
the  means  to  remedy  the  problem  lie  within  the  control  of  the 
state.   It  is  against  this  background  that  we  consider  the  pro- 
visions of  Section  402  of  H.R.  12461. 

Section  402  authorizes  the  Director  of  the  proposed  Office 
of  Electric  Utility  Ratemaking  Assistance  to  make  grants  to 
assist  any  state  commission  in  improving  its  staff  capacity  to 
effectively  regulate  electric  utilities.   Before  a  grant  may  be 
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made,  the  director  must  determine  that  the  commission  requires 
additional  staff  in  order  to  effectively  carry  out  its  regulatory 
authority;  and  that  it  agrees  to  institute  a  system  for  collecting 
fees  from  every  electric  utility  subject  to  its  jurisdiction  or 
otherwise  secures  the  funds  to  maintain  the  additional  staff  made 
possible  under  the  grant,  following  expiration  of  the  grant.   No 
grant  may  be  made  after  September  30,  1980.   Section  406(1) 
authorizes  up  to  $30  million  to  be  appropriated  in  any  fiscal 
year  for  grants  to  state  commissions  under  Section  402.   However, 
no  state  may  receive  any  grant  unless  it  has  prescribed  standards 
satisfactory  to  the  Director  governing  the  procedures  by  which 
electric  utilities  require  and  preserve  money  deposits  by  electric 
consumers,  perform  estimated  billings  for  electric  consumers  and 
terminate  service  to  electric  consumers.   What  will  constitute 
satisfactory  state  commission  standards  is  left  solely  to  the 
discretion  of  the  Director. 

Appendix  A  casts  considerable  doubt  upon  the  need  for 
federal  funding  of  state  commissions.   Certainly  there  should  not 
even  be  a  statutory  scheme  for  such  funding  unless  there  is  a 
need  which  the  states  cannot  meet.   For  the  proposal  clearly 
raises  serious  problems.   One  is  the  equitable  distribution  of 
the  federal  funds  among  the  various  state  commissions.   How  is 
the  Director  to  determine  the  relative  need  for  additional 
funds?   How  will  expenditures  be  monitored  to  make  certain  they 
are  used  only  in  regulating  electric  utilities,  as  contemplated 
by  Section  402?  What  will  satisfy  the  Director  with  respect  to 


891 


procedures  applicable  to  customer  deposits,  estimated  billings 
and  termination  of  service?  The  state  commission  will  be  required 
to  surrender  its  jurisdiction  over  such  matters  to  the  Director 
as  the  price  of  receiving  federal  funds.   Yet  it  will  be  under 
extreme  pressure  to  seek  "its  share"  of  such  funds,  because  state 
and  local  governmental  bodies  abhor  unused  federal  grants  as 
nature  abhors  a  vacuum.   Nevertheless,  if  a  need  is  shown  for 
additional  financial  support  to  staff  state  regulatory  commis- 
sions which  cannot  be  provided  by  the  states  involved,  federal 
assistance  may  be  the  only  alternative.   However,  there  should  be 
a  clear  demonstration  of  that  need  before  federal  assistance  is 
enacted  into  law. 

SECTION  30  8  -  REPRESENTATION  OF  CONSUMER  INTERESTS 

Section  308  would  establish  a  new  independent  office  in  the 
Federal  Power  Commission,  to  be  known  as  the  Office  of  Public 
Counsel.   The  functions  of  the  Office  of  Public  Counsel  would  not 
be  confined  to  matters  related  to  the  provisions  of  H.  R.  12461. 
The  Office  is  given  standing  to  become  a  party  to  any  proceeding 
before  the  Commission  and  may  petition  the  Commission  for  initia- 
tion of  proceedings  on  any  matter  within  the  Commission's  juris- 
diction.  It  may  also  seek  judicial  review  of  any  Commission 
action  to  the  same  extent  that  any  person  may  do  so.   The  Office 
is  required  to  solicit,  study,  evaluate  and  present  before  the 
Commission  the  views  of  those  communities  and  users  of  service 
affected  by  proceedings  before  the  Commission  whenever  the  Direc- 
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tor  of  the  Office  of  Public  Counsel  determines  that  the  community 
or  user  might  not  otherwise  be  adequately  represented  before  the 
Commission.   The  Office  is  also  required  to  evaluate  and  repre- 
sent [the  public  interest]  before  the  Commission  and  other  federal 
agencies  when  their  policies  and  activities  significantly  affect 
public  utility  matters  subject  to  the  jurisdiction  of  the  Com- 
mission; and  by  other  means  to  assist  the  constructive  represen- 
tation of  the  public  interest  in  safe,  efficient,  reliable  and 
economical  public  utility  services. 

The  functions  assigned  to  the  Office  of  Public  Counsel  would 
largely  duplicate  functions  already  performed  by  the  Office  of 
the  General  Counsel  of  the  Commission  and  the  accounting,  en- 
gineering, economic  and  other  staff  personnel  of  the  Commission. 
The  proposed  creation  of  the  Office  of  Public  Counsel  implies 
that  the  public  interest  and  the  interests  of  various  communities 
and  users  are  not  adequately  represented  in  proceedings  before 
the  Commission.   However,  no  finding  to  that  effect  is  included 
among  the  ten  findings  set  out  in  Section  101  of  H.  R.  12461  and 
the  available  evidence  appears  to  be  to  the  contrary. 

As  a  practical  matter,  the  jurisdiction  of  the  Federal  Power 
Commission  over  electric  rates  is  limited  to  wholesale  rates  for 
power  and  energy  and  transmission  services  supplied  by  one  utility 
to  another.   With  few  exceptions,  utilities  supplying  wholesale 
service  to  other  utilities  also  supply  retail  service  to  the 
public  and  in  most  cases,  the  retail  sales  constitute  by  far  the 
largest  segment  of  the  business  of  the  supplier.   During  1973, 
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less  than  9%  of  the  total  operating  revenues  of  Classes  A  and  B 
electric  utilities  was  derived  from  sales  of  electricity  at 
wholesale. 

Wholesale  rate  increases  must  be  filed  with  the  Federal 
Power  Commission  under  Section  205  and  are  subject  to  suspension 
and  investigation.   Most  such  cases  of  any  magnitude  are  the 
subject  of  protests  and  intervention  by  the  wholesale  customers 
involved.   In  many  cases,  several  customers  are  affected  by  the 
same  rate  increases.   Typically,  they  join  in  groups  represented 
by  common  counsel  and  expert  witnesses. 

New  England  Power  Company,  unlike  most  utilities  subject  to 
the  rate  jurisdiction  of  the  Federal  Power  Commission,  receives 
most  of  its  revenues  from  wholesale  sales  to  other  utilities. 
For  this  reason,  a  summary  of  interveners  actively  participating 
in  the  rate  proceedings  which  it  currently  has  pending  before  the 
Federal  Power  Commission  is  revealing  on  the  question  of  adequacy 
of  consumer  representation  before  that  body.   Attached  as  Appen- 
dix D  is  a  summary  of  the  interventions  in  these  current  pro- 
ceedings.  This  summary  clearly  shows  active  and  extensive  parti- 
cipation by  counsel  and  expert  witnesses  on  behalf  of  wholesale 
customers  of  New  England  Power  Company. 

Nor  is  the  New  England  Power  Company  experience  unique.   An 
examination  was  made  of  the  parties  participating  in  132  rate 
increase  dockets  assigned  for  hearing  by  the  Commission  between 
1970  and  early  1976,  these  being  all  for  which  service  lists  were 
readily  available  at  the  Federal  Power  Commission.   There  were 
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interveners  in  all  of  the  132  dockets.   The  interveners  were 
represented  by  counsel  in  all  except  two  dockets.   In  about  90 
percent  of  the  cases,  there  were  two  or  more  wholesale  customer 
interveners  and  in  many,  there  were  two  or  more  separate  counsel 
representing  different  wholesale  customers  or  customer  groups. 
The  same  law  firms  represent  interveners  in  many  of  the  cases, 
indicating  both  an  expertise  in  the  field  and  a  thorough  knowledge 
of  the  operations  of  both  the  suppliers  and  the  purchasers. 
Expert  witnesses  are  commonly  employed  to  assist  counsel  and  to 
present  direct  evidence  in  such  cases.   There  would  seem  to  be 
extensive  representation  of  the  customers'  interest  in  Federal 
Power  Commission  wholesale  rate  proceedings. 

In  addition  to  rate  cases  of  individual  utilities,  the 
Federal  Power  Commission  from  time  to  time  conducts  rule-making 
proceedings  on  issues  which  affect  the  making  of  rates  in  indivi- 
dual cases.   Examples  of  such  issues  are:  use  of  future  test 
years,  use  and  provisions  of  fuel  adjustment  clauses,  interperiod 
allocation  of  income  taxes  (normalization)  and  inclusion  of 
construction  work  in  progress  in  rate  base.   The  interests  of 
consumers  are  substantially  represented  in  such  proceedings,  as 
evidenced  by  the  summary  of  consumer  and  public  agency  groups 
represented  in  recent  and  pending  rule-making  proceedings  attached 
as  Appendix  E. 

In  addition,  in  all  rate  proceedings,  the  staff  of  the 
Commission  takes  an  active  role  through  its  counsel  and  account- 
ing, economic  and  engineering  experts.   The  regulated  utility's 
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proposal  is  subjected  to  critical  and  thorough  examination,  often 

with  extensive  discovery  proceedings,  by  both  the  Commission 

staff  and  the  complaining  or  intervening  customer  utilities.   It 

is  difficult  to  see  how  the  participation  of  still  another  party, 

in  duplication  of  the  role  played  by  the  Commission  staff,  and  in 

addition  to  the  interveners,  could  contribute  anything  except 

delay  and  additional  expense  to  the  entire  process. 

In  this  connection,  the  views  expressed  by  Franklin  D. 

Roosevelt,  as  Governor  of  New  York,  in  his  veto  of  an  act  to 

create  the  office  of  People's  Counsel  to  represent  the  public 

before  the  New  York  Public  Service  Commission,  is  of  interest. 

His  veto  message  of  April  22,  1930,  a  copy  of  which  is  attached 

as  Appendix  F,  included  the  following  pertinent  observations: 

"The  entire  purpose  of  this  bill  is  based  upon  a  fun- 
damentally false  conception  of  the  proper  function  of  a 
public  service  commission.   Public  service  commissions 
were  originally  adopted,  in  this  and  other  states,  for 
the  purpose  of  carrying  out  certain  duties  in  connec- 
tion with  utility  companies  theretofore  performed  by 
the  various  legislatures.   These  duties,  in  essence, 
are  to  see  that  public  utility  companies  furnish  to  the 
consuming  public  adequate  service  at  fair  and  reasonable 
rates,  and  to  protect  legitimate  investors  in  utility 
securities.   The  Public  Service  Commission  has  taken 
these  legislative  functions  over.   It  is  not,  and  never 
has  been,  merely  a  court.   It  is  rather  intended  to 
represent  the  public  interest  in  connection  with 
various  industries  of  a  semi-public  character  subjected 
to  its  jurisdiction. 


"The  functions  of  the  'People's  Counsel'  provided  for 
in  this  bill  should  be  exercised  by  the  Commission 
through  its  own  counsel,  assistant  counsel,  or  amy 
other  employees  whom  it  wishes  to  designate  therefor." 

Section  308  of  the  Bill  provides  that  in  the  performance  of 
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its  duties,  the  Office  of  Public  Counsel  shall  assist  the  Com- 
mission in  the  development  of  a  "public  interest  record"  in 
proceedings  before  the  Commission.   The  meaning  of  this  phrase  is 
not  clear.   It  carries  an  implication  that  records  currently 
developed  before  the  Commission  are  not  "public  interest  records,' 
an  implication  probably  not  intended  and  for  which  no  support  is 
suggested.   The  development  of  an  adequate  record  in  an  adminis- 
trative proceeding  is  a  matter  of  proper  concern.   An  adequate 
record  is  one  which  contains  sufficient  competent  and  relevant 
evidence  to  provide  a  basis  for  rational  decision  of  the  issues 
presented.   Such  a  record  will,  by  definition,  be  a  "public 
interest  record"  in  the  sense  that  the  administrative  body  will 
thereby  be  enabled  to  weigh  all  relevant  and  material  interests 
and  arguments  in  reaching  its  decision.   The  development  of  such 
a  record  is  a  responsibility  of  the  Commission  and  its  staff. 
Absent  some  evidence  that  this  responsibility  is  not  being  dis- 
charged, it  would  be  a  waste  of  taxpayer  funds  and  of  ratepayer 
funds  to  duplicate  the  work  of  the  Commission  staff  through  an 
Office  of  Public  Counsel. 

As  noted,  Section  308  is  entitled  "Representation  of  Con- 
sumer Interests".   However,  the  word  "consumer"  does  not  appear 
in  the  text  of  Section  308  and  it  is  not  clear  just  what  con- 
sumers' interest  are  to  be  represented  by  the  Office  of  Public 
Counsel.   In  the  Federal  Power  Commission  context,  the  immediate 
customers  are  public  utility  systems  which  purchase  electricity 
from  the  supplying  system.   "Electric  consumer"  as  defined  in 
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Section  103(a) (2)  of  H.  R.  12461  would  include  the  retail  custo- 
mers of  the  system  purchasing  at  wholesale  and  the  retail  custo- 
mers of  the  supplying  utility  whose  wholesale  rates  are  at  issue 
in  a  Federal  Power  Commission  rate  proceeding.   Usually,  the  same 
generating  and  transmission  facilities  which  the  supplying  utility 
uses  in  providing  service  to  its  own  retail  customers  are  also 
used  in  supplying  wholesale  service  to  other  utility  systems. 
Allocations  must  be  made  of  rate  base  and  operating  expenses 
between  the  wholesale  sales  and  the  retail  sales.   The  total 
revenues  from  both  types  of  sales  must  cover  the  overall  revenue 
requirements  of  the  supplying  utility.   It  is  not  necessarily  in 
the  public  interest  that  such  allocations  be  made  in  a  manner 
favored  by  the  purchasers  at  the  wholesale  level,  nor  would  it 
necessarily  be  in  the  public  interest  for  an  agency  such  as  the 
Office  of  Public  Counsel  to  advocate  the  position  taken  by  the 
purchasers  at  wholesale  or  their  retail  customers  on  such  matters. 
How  could  the  same  Office  of  Public  Counsel  purport  to  represent 
"the  public  interest"  when  the  respective  interests  of  major 
segments  of  the  public  are  inherently  in  conflict?   Ultimately, 
the  contest  is  not  between  the  supplying  utility  and  the  purchas- 
ing utility,  but  between  the  retail  customers  of  the  supplying 
utility  and  the  retail  customers  of  the  purchasing  utility.   It 
is  not  proper  for  the  Federal  Government,  through  an  Office  of 
Public  Counsel,  to  assume  the  role  of  advocate  in  such  a  situa- 
tion. 

Section  308  also  authorizes  the  Commission  to  provide 
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compensation  for  reasonable  attorneys'  fees,  expert  witness  fees 
and  other  costs  of  participating  in  any  proceeding  before  it  to 
any  person  having  an  interest  not  otherwise  adequately  represented 
in  the  proceeding,  if  representation  of  that  interest  is  necessary 
for  a  fair  determination  of  the  proceeding  and  if  the  person  is 
unable  to  bear  the  costs  of  effective  participation.   Up  to 
$1,000,000  could  be  paid  in  any  fiscal  year  for  this  purpose, 
apparently  out  of  the  Commission's  budget. 

It  may  be  observed  that  there  is  no  finding  in  H.  R.  12461 
that  the  legitimate  interest  of  any  person  or  group  of  persons  in 
proceedings  before  the  Commission  is  not  now  adequately  repre- 
sented.  Unless  and  until  that  is  demonstrated,  there  is  no  basis 
for  having  the  Commission  pay  the  litigation  expenses  of  some  of 
the  parties  that  appear  before  it.   As  already  pointed  out, 
wholesale  customers  are  actively  and  adequately  represented  in 
Federal  Power  Commission  rate  proceedings.   All  of  the  conceivably 
material  issues  that  could  be  raised  are  being  raised.   The 
prospect  of  compensation  can  only  invite  and  encourage  partici- 
pation in  these  already  lengthy  proceedings  by  groups  having 
nothing  to  contribute  to  the  regulatory  process  except  delay  and 
added  expense. 

Yet  with  this  provision  in  the  statute  there  would  inevitably 
be  strong  pressure  upon  the  Commission  to  make  some  use  of  it. 
Doubts  with  respect  to  the  relevance  and  adequacy  of  representa- 
tion of  an  asserted  interest  could  be  expected  to  be  resolved  in 
the  direction  of  financing  additional  interventions,  at  the 
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ultimate  expense  of  the  public.   In  any  event,  if  an  Office  of 
Public  Counsel  were  established,  by  definition  there  could  be  no 
basis  for  the  proposed  compensation  to  interveners .   If  the 
interest  is  one  whose  representation  is  necessary  to  a  fair 
determination  of  the  case,  but  is  not  already  adequately  protected 
by  the  Commission  staff's  participation  or  represented  by  one  of 
the  many  currently  active  interveners,  presumably  Public  Counsel 
would  represent  that  interest. 

CONCLUSION 

The  substantial  increases  in  electric  rates  during  the  past 
two  or  three  years  cannot  be  attributed  in  any  way  to  inadequacy 
of  the  representation  of  consumer  interests  at  either  the  state 
or  the  federal  level.   There  is  no  need  to  encumber  the  ratemaking 
process  with  utility-financed  or  federally-financed  interventions, 
either  by  special  interest  groups  or  by  a  federal  office,  such  as 
the  proposed  Office  of  Public  Counsel  or  Director  of  the  Electric 
Utility  Ratemaking  Assistance  Office.   Absent  a  demonstration  of 
need  which  cannot  be  financed  by  the  states,  the  federal  govern- 
ment should  not  undertake  the  financing  of  state  commission 
staffs.   Sections  207(b),  208,  308  and  Title  IV  of  H.  R.  12461 
should  not  be  enacted. 
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APPENDIX  A 
SECTION  V  581 


ASSESSMENT  OF  COSTS  OF  REGULATION 

This  Section  contains  information  on  the  assessment  of 
costs  of  regulation  and  the  annual  budget  of  the  regulatory 
commissions . 

The  ability  of  the  commissions  to  assess  the  cost  of 
regulatory  activities  against  the  regulated  utilities  within 
their  jurisdiction  is  shown  in  Table  75.   Only  16  of  the 
commissions  listed  receive  100  percent  of  their  funding  from 
general  tax  receipts.   The  other  commissions  receive  at  least 
part  of  their'  budget  requirement  from  levies  and  charges  made 
against  the  activities  they  regulate. 

The  annual  budget  of  the  various  commissions- -receipts 
and  expenditures- -is  listed  in  Table  76. 
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POOtnOt*.    -    Table    7  5  -   ASSESSHtrr   OF    M    COSTS    C4>    RaOUIATIOM 

1/     No  response  to  1974  Survey. 

2/    All  expenditures  of  the  PPC  are  made  from  the  annual  appropriation. 
3/    No  specific  statute  on  this  eatter. 

4/     Pees  are  assessed  against  rail  and  sotor  carriers  to  finance  operation  of  Arkansas  TC . 
5/    Not  for  consumer  counsel. 
6/     197  3  data;  no  response  to  1974  Survey. 

7/    The  entire  $956,000  is  assessed  back  to  the  utilities  operating  in  Iowa  on  a  gross  revenue  basis.   The 
payment  of  their  direct  assessments  is  then  refunded  to  the  State  of  Iowa  General  Fund.   Taxpayers 
in  Iowa  therefore  do  not  pay  any  tax  dollars  in  utility  regulation.   The  amount  shown  Is  a  remainder 
assessment. 
8/    Budget  increaae  8.02%  for  general  increaae  in  coat. 

9/    With  the  aid  of  legislation  passed  in  1972,  this  commission  intends  to  operate  entirely  from  self 
generated  revenues  for  fiscal  year  1972-73. 
10/    Does  not  include  the  Transportation  Division  which  is  self  supporting  under  dedicated  revenues. 
11/    A  fund  of  $250,000  will  be  available  commencing  in  1973.   Special  tax  levied  on  gas,  electric  and 

telephone  companies  primarily  to  finance  consumer  representation  in  rate  proceedings. 
12/    Commission  must  operate  within  limits  of  appropriation!  request  has  been  made  during  last  5-8  years 

for  larger  appropriation. 
13/    This  money  is  deposited  directly  into  the  Oaneral  Fund  and  is  not  credited  to  the  Public  Service 

Cossalsslon.   (Footnote  deleted  for  1974) 
14/     Began  regulation  in  July,  1974. 
15/    If  office  is  out  of  state. 
16/    Current  appropriation  adequate  for  customary  expenditures,  but  due  to  new  problems  arising  from 

additional  responsibility  given  us  by  the  legislature  we  will  be  required  to  retain  specialists  in 
the  ecology  field  as  well  as  training  out  preaent  staff  in  this  new  field. 
17/    Commission  operatea  within  appropriation.   To  do  its  Job  properly,  commission  appropriation  should  be 

trebled. 
18/    Hearing  costs  taxed  against  "parties  in  interest". 
19/    Figures  are  for  flecal  year  ending  June  30,  1974.   Punds  from  utility  assessments  are  paid  into  the 

state  treasury.   The  Georgia  PSC  operates  completely  on  an  appropriation. 
20/    entire  commission* expenditures  are  paid  from  advanced  assessment  on  utilities  regulated,  in  accord- 
ance with  Act  33,  Kerch  3,  1972,  which  amended  Section  1201  of  the  Public  Utility  Law. 
21/    This  la  annual  appropriation  for  all  Commission  activities  including  the  regulation  of  coassunicat  ion 

common  carriers. 
22/     In  1974,  gas  and  electric  regulation  were  eatablished  with  all  costs  assessed  to  the  utilities.   In 
1974,  the  telephone  law  was  amended  so  companies  can  be  charged  for  all  costs  of  special  investiga- 
tions. 
23/    Approximately  one-half  of  agency  operationa  financed  by  levy  on  oil  and  gas  production. 
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APPENDIX  C 


APPEARANCES  BY  CONSUMER  REPRESENTATIVES  IN 
ELECTRIC  UTILITY  RATE  INCREASE  HEARINGS 


1.   Re  Potomac  Electric  Power  Company,  11  PUR4th  215 
(District  of  Columbia  Public  Service  Commission) .   Interveners 


included: 


Office  of  People's  Counsel 
Department  of  Highways  and  Traffic 
District  of  Columbia  Government 

All-Electric  Customers  of  the  District  of  Columbia 
Apartment  and  Office  Building  Association  of  Metro- 
politan Washington,  Inc. 
Consumers  Urging  Rate  Equity 
D.C.  Power 
Friendship  House 
General  Services  Administration 
League  of  Women  Voters 
All  Souls  Unitarian  Church 
Washington  Public  Interest  Organization 


2.   Re  The  Hartford  Electric  Light  Company,  6  PUR4th  209 

(Connecticut  Public  Utilities  Commission  1974) .   Interveners 

included: 

City  of  Hartford 

The  Naugatuck  Valley  Industrial  Council,  Inc. 

Conning  and  Company 

Hartford  Consumer  Activists  Association 

Connecticut  Business  &  Industry  Association 

Town  of  Montville 

Connecticut  Council  of  Senior  Citizens 

Connecticut  Society  of  Gerontology 

Connecticut  UAW-Community  Action  Program  Council 

Connecticut  Citizens  Action  Group 

Manufacturer's  Association  of  Hartford  County,  Inc., 

Berkshire-Litchfield  Environmental  Council,  Inc. 

Investment  Management  Group,  Inc. 
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3.  Re  Detroit  Edison  Company,  7  PUR4th  113  (Michigan 

Public  Service  Commission  1974) .   Interveners  included: 

Attorney  General  of  the  State  of  Michigan 

The  Environmental  Defense  Fund,  Inc. 

West  Michigan  Environmental  Action  Council 

Michigan  UAW-CAP 

General  Motors  Corporation 

Great  Lakes  Steel  Division,  National  Steel  Corporation 

McLouth  Steel  Corporation 

Jones  &  Laughlin  Steel  Corporation 

Chrysler  Corporation 

Monsanto  Company 

City  of  Grosse  Pointe  Park 

City  of  Grosse  Point  Woods 

City  of  Ferndale 

City  of  Detroit 

County  of  Wayne 

4.  Re  Idaho  Power  Company,  7  PUR4th  155  (Idaho  Public 

Utilities  Commission  1974)  .   Interveners  included: 

Grindstone  Butte  Mutual  Canal  Company 
Farm  Development  Corporation 
Idaho  Irrigation  Pumpers  Association,  Inc. 
Idaho  Consumer  Affairs,  Inc. 

5.  Re  Public  Service  Company  of  New  Mexico,  7  PUR4th 

166  (New  Mexico  Public  Service  Commission  1974) .   Interveners 

included: 

Southwest  Research  and  Information  Center,  Inc. 

New  Mexico  Citizens  for  Clean  Air  and  Water,  Inc. 

City  of  Gallup 

Southwest  Valley  Area  Council 

Santa  Fe  Senior  Citizens  Advisory  Board 

Incorporated  County  of  Los  Alamos 

6.  Re  Duke  Power  Company,  7  PUR4th  239  (North  Carolina 

Public  Utilities  Commission  1974) .   Interveners  included: 

Great  Lakes  Carbon  Corporation,  Inc. 

North  Carolina  Public  Interest  Research  Group,  Inc. 
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North  Carolina  AFL-CIO 

Duke  University 

North  Carolina  Consumer  Council,  Inc. 

Chemstrand  Research  Center,  Inc. 

Senior  Citizens  Club  of  Winston-Salem 


7.  Re  Consolidated  Edison  Company  of  New  York,  Inc. , 

8  PUR4th  475  (New  York  Public  Service  Commission  1975) .   Inter- 
veners included: 

City  of  New  York 

New  York  City  Housing  Authority 

State  of  New  York 

General  Services  Administration 

U.  S.  Environmental  Protection  Administration 

American  Telephone  &  Consumers  Council 

United  Home  Owners  for  Fair  Electric  Rates,  Inc. 

Cold  Storage  Warehouse  Industry 

Local  169  Amalgamated  Clothing  Workers  Union  of 

America 
GET  Consumer  Protection,  Inc. 
Harlem  Consumer  Education  Council 
Metropolitan  New  York  Consumer  Council 
Citizens  Committee  of  Inquiry 

8.  Re  Long  Island  Lighting  Company,  9  PUR4th  21  (New 

York  Public  Service  Commission  1975) .   Interveners  included: 

County  of  Nassau 

Towns  of  Hempstead,  North  Hempstead  and  Oyster  Bay 

Cities   of  Glen  Cove  and  Long  Beach 

9.  Re  Wisconsin  Electric  Power  Company,  9  PUR4th  204 

(Wisconsin  Public  Service  Commission  1975) .   Interveners  included 

City  of  Milwaukee 

State  Board  on  Aging 

Milwaukee  County  Commission  on  Aging 

Citizens  for  Public  Energy 

Allied  Council  of  Senior  Citizens  of  Wisconsin,  Inc. 

Center  for  United  Labor  Action 

League  Against  Nuclear  Dangers 

Building  Owners  and  Managers  Association 

Machinists  Union  Local  1862 

Milwaukee  Central  City  Consumer  Council 

American  Federation  of  Concerned  Consumers 

Milwaukee  Tenants  Union 

APPENDIX  C 
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10 .  Investigation  of  Reduced  Rates  for  Energy  Consumed 

by  Certain  Persons  (Public  Utility  Commissioner  of  Oregon  1976) . 

Seven  utilities  participated.   Interveners  included: 

Legal  Aid  Service  of  the  Multnomah  Bar  Association 

Oregon  Committee  for  Progress  through  Law 

Oregon  State  Council  of  Senior  Citizens 

Oregon  Student  Public  Interest  Research  Group 

Oregon  Committee  for  Fair  and  Equitable  Utility  Rates 

11.  Application  of  Pacific  Gas  and  Electric  Company , 

for  authority  to  increase  its  rates  for  electric,  gas,  and  steam 

service  (Public  Utilities  Commission  of  the  State  of  California, 

Applications  Nos .  54279,  54280  and  54281).   Interveners  included: 

Toward  Utility  Rate  Normalization 

Consumer  Federation  of  California 

Consumers  Cooperative  of  Berkeley 

Consumers  United,  Inc. 

Diablo  Valley  Consumer  Action 

Alameda  County  Consumer  Action 

American  G.I.  Forum 

League  of  United  Latin  American  Citizens 

National  Organization  for  Women 

Black  Women  Organized  for  Action 

NAACP  Western  Region 

Environmental  Defense  Fund 

San  Francisco  Consumer  Action 

City  of  Berkeley 

City  of  Foster  City 

City  of  Palo  Alto 

Consumers  Arise  Now 

Electricity  and  Gas  for  People 
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APPENDIX  D 


RECORD  OF  INTERVENTIONS  IN  NEW  ENGLAND 
POWER  COMPANY  PENDING  CASES  BEFORE  THE  FPC 


In  addition  to  activity  by  the  F.P.C.  Staff,  a  review 
of  NEP's  R-6  through  R-10  cases  indicated  activity  on 
behalf  of  the  following  parties: 


(1)   R-6 


Docket  E-7700 


Active  -         A)   Rhode  Island  Consumers'  Council  and  Rhode  Island 
submitted  Public  Utilities  Commission 

evidence  Represented  by  -  Dennis  J.  Roberts  II 

and  briefs  Roberts  &  Willey,  Inc. 

Ten  Dorrance  Street 
Providence,  Rhode  Island  02903 

Consultants:     Hess  &  Lim,  Inc. 

5809  Annapolis  Road 
Hyattsville,  Maryland  20784 

(evidence  by  James  Lim  on  cost 
of  service  and  by  Aarne  Hartika 
on  deferred  taxes) 

Active  -         B)   Municipal  Customers  (power  planning  committee  of 
submitted  the  Municipal  Electric  Association  of  Mass.,  Inc.; 

evidence  2  3  Municipal  Electric  Plants  and  Departments; 

and  briefs  Manchester  Electric  Company;  and  the  New  Hampshire 

Electric  Cooperative,  Inc.) 
Represented  by  -  Spiegel  &  McDiarmid 

2600  Virginia  Avenue,  N.W. 
Washington,  D.C.  20037 

Consultants:     Van  Scoyoc  &  Wiskup,  Inc. 

1015  Eighteenth  Street,  N.W. 
Washington,  D.C.  20036 

R.  W.  Beck  &  Associates 

(evidence  by  Alexander  E.  Wiskup 
on  rate  of  return,  cost  of  service 
and  cost  allocation;  by  William  R. 
Black  on  cost  of  service;  and  by 
Edgar  H.  Bernstein  on  rate  of 
return  and  cost  of  equity  -  all 
of  Van  Scoyoc  &  Wiskup  -  evidence 
by  Robert  G.  Taylor  of  R.  W.  Beck 
on  facilities  interconnection.) 
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C)   Staff  was  represented  by  William  Mattingly,  F.P.C. 
Staff  Counsel.   Evidence  was  presented  by  Gordon  R. 
Murdock  on  cost  of  service,  Donald  A.  Murrey  on 
cost  of  capital,  and  William  G.  Longenecker  on 
cost  of  service 

Major  issues  in  the  R-6  proceeding  were 

(1)  NEP's  fuel  clause  design 

(2)  Rate  design  -  Switch  of  muni's  from  full  to 

partial  requirements  customers  in  light 
of  their  purchase  of  entitlements,  sub- 
transmission  charges,  metering  adjustments 
for  losses  beyond  standard  delivery  point, 
energy  rates. 

(3)  Tax  normalization 

Case  was  settled  with  only  tax  normalization  issue 
reserved  for  Commission  decision. 

(2)   R-7  and  R-8  (Consolidated)  Dockets  E-8251  and  E-8641 

A)  Massachusetts  Municipal  Customers  and  NEPCO 
Customer  Rate  Committee 

Active  -  Represented  by  -  Spiegel  &  McDiarmid 

submitted  2600  Virginia  Avenue,  N.W. 

evidence  Washington,  D.C.  20037 

and  briefs 

Consultants:     Van  Scoyoc  &  Wiskup,  Inc. 

1015  Eighteenth  Street,  N.W. 
Washington,  D.C.  20036 

(evidence  by  William  R.  Black  on 
cost  of  service  and  Alexander  E. 
Wiskup  on  rate  of  return) 

B)  Rhode  Island  Consumers'  Council  and  Rhode  Island 
Public  Utilities  Commission 

Represented  by  - 

Active  -                   (RICC)  -  Dennis  J.  Roberts  II 

submitted  Roberts  &  Willey,  Inc. 

evidence  Ten  Dorrance  Street 

and  briefs  Providence,  Rhode  Island   02903 

(RIPUC)   -  Gregory  L.  Benik 

Rhode  Island  Dept.  of  Attorney 
General 
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Consultants:     Hess  &  Lim,  Inc. 

5809  Annapolis  Road 
Hyattsville,  Maryland  20784 

(evidence  by  Aarne  Hartika  on 
cost  of  service.) 

C)   F.P.C.  Staff  was  represented  by  Mark  G.  Magnuson, 
Staff  Counsel 

(evidence  was  presented  by  Gordon  R.  Murdock  on 
cost  of  service,  William  Hutt  on  rate  of  return, 
and  Ralph  E.  Loomis  on  cost  of  service) 


(3)   R-9 


Docket  E-9140 


A)  Massachusetts  Municipal  Customers  and  NEPCO 
Customer  Rate  Committee 

Represented  by  -  Spiegel  &  McDiarmid 

312  Watergate  Office  Building 
2600  Virginia  Avenue,  N.W. 
Washington,  D.C.  20037 

Consultants:     Van  Scoyoc  &  Wiskup,  Inc. 
1015  Eighteenth  Street 
Washington,  D.C.  20036 

(evidence  presented  by  William  R. 

Blck  on  cost  of  service  and 

John  F.  Hennigan  on  rate  of  return) 

B)  Rhode  Island  Consumer's  Council  and  Rhode  Island 
Public  Utilities  Commission 


Represented  by 
(RICC) 


Dennis  J.  Roberts  II 
Roberts  &  Willey,  Inc. 
Ten  Dorrance  Street 
Providence,  Rhode  Island  02903 


(RIPUC)   -  R.  Daniel  Prentiss 

Rhode  Island  Department  of  Attorney 
General 
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Consultants:     Hess  &  Lim,  Inc. 

5809  Annapolis  Road 
Hyattsville,  Maryland  20784 

and 
J.  W.  Wilson  fc  Associates 
308  Watergate  Office  Building 
2600  Virginia  Avenue,  N.W. 
Washington,  D.C.  20037 

(Ralph  E.  Miller  of  J.  W.  Wilson  & 
Associates  presented  evidence  on 
rate  of  return) 

C)   F.P.C.  Staff  was  represented  by  Barbara  Weller, 
Staff  Counsel.   Gordon  R.  Murdock  presented 
evidence  on  cost  of  service  and  William  Hutt 
presented  evidence  on  rate  of  return. 


(4)   R-10        Docket  ER76-304 

The  following  parties  have  intervened  in  this  proceed- 
ing: 

(1)  Massachusetts  Municipal  Customers,  NEPCO 
Customer  Rate  Committee,  Manchester  Electric 
Company  and  New  Hampshire  Cooperative,  Inc. 

(2)  Rhode  Island  Public  Utilities  Commission 
and  Rhode  Island  Consumers'  Council 

(3)  Congressman  Michael  J.  Harrington 

(4)  Green  Mountain  Power  Corporation 

(5)  Francis  X.  Bellotti,  Attorney  General  of 

Massachusetts 
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APPENDIX  E 


FPC  RULEMAKING 


Consumer  and  public  agency  groups  have  been  represented  in  key  Rule- 
making proceedings  at  the  Federal  Power  Commission  relating  to  rate  matters 
For  Example: 

A.  Docket  R-463,  Filing  of  Electric  Service  Tariff  Changes 
(particularly  use  of  future  test  years) .   Eighty-seven 
respondents,  including  governmental  power  agencies,  through- 
out the  country,  filed  comments.   In  addition,  five  law 
firms  appeared,  including:   Duncan  &  Brown  representing 
three  municipalities  in  Delaware  and  one  in  Indiana; 
Northcutt  Ely  representing  six  municipalities  in  Virginia, 
Virginia  Polytechnic  Institute,  State  University,  and 
Texas-Louisiana  Electric  Co-op;  George  Spiegel  represent- 
ing eight  municipalities  in  California,  municipal  electric 
associations  in  Florida,  Indiana,  the  Midwest,  Massachu- 
setts and  Ohio,  Northeast  Public  Power  Association,  Northern 
Michigan  Electric  Co-op,  Northern  California  Power  Agency, 
New  Hampshire  Electric  Co-op,  and  the  Electric  Board  of 
Frankfort,  Kentucky;  George  E.  Morrow  representing  13  munici- 
palities in  Indiana  and  3  in  Michigan. 

Following  issuance  of  Order  487,  July  17,  1973  and  denial  of 
applications  for  rehearing,  the  following  filed  petitions 
for  review  by  the  Court  of  Appeals  for  the  District  of 
Columbia:   American  Public  Power  Association  by  Spiegel  & 
McDiarmid;  various  municipal  light  departments  in  California, 
Florida,  Kentucky  and  Massachusetts,  New  Hampshire  Electric 
Co-op,  Northern  Michigan  Electric  Co-op,  and  municipal  elec- 
tric associations  in  Indiana,  the  Midwest,  Massachusetts  and 
Ohio,  the  Northeast  Public  Power  Association,  and  the 
Northern  California  Power  Agency  by  Spiegel  &  McDiarmid;  and, 
with  respect  to  Northern  California  Power  Agency,  by  Martin 
E.  McDonough;  and  for  six  cities  and  towns  in  Virginia,  and 
the  Virginia  Polytechnic  Institute,  the  State  University, 
and  the  Texas-Louisiana  Co-op,  by  Northcutt  Ely  and  associates. 

B.  Docket  R-479,  Fuel  Adjustment  Clauses  in  Wholesale  Rate 
Schedules.   In  response  to  the  original  notice  published 
June  21,  1973,  comments  in  addition  to  those  submitted  by 
investor-owned  utilities  included  submissions  by  the  Georgia 
Municipal  Association,  twenty-four  municipally-owned  electric 
systems  in  California,  Florida,  Kentucky  and  Massachusetts, 
the  Northern  California  Power  Agency,  the  Public  Service 
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Commissions  of  Colorado  and  New  York,  the  American  Public 
Power  Association,  the  Electricities  of  North  Carolina, 
the  National  Coal  Association  and  the  U.S.  Environmental 
Protection  Association.   At  a  public  conference  on  the 
subject  held  April  16,  1974,  in  addition  to  investor- 
owned  utilities  there  were  present:   American  Public 
Power  Association,  National  Rural  Electric  Cooperative 
Association,  23  publicly  owned  electric  systems,  and  the 
Maryland  Public  Service  Commission.   The  matter  was 
renoticed  August  6,  1974  and  comments  thereon  were  re- 
ceived from  invest or- owned  utilities  and  the  American  Public 
Power  Association,  the  National  Rural  Electric  Cooperative 
Association,  Pennsylvania  Public  Utilities  Commission,  26 
municipally-owned  utility  systems,  and  the  Maryland  Gover- 
nor's Council  of  Economic  Advisers.   The  principal  issue 
involved  was  the  inclusion  of  nuclear  fuel  costs  in 
addition  to  fossil  fuel  costs.   Another  principal  issue 
was  the  combination  of  fossil  and  nuclear  fuel  costs  in 
the  base  and  current  cost  of  fuel  rather  than  establishing 
a  separate  base  cost  for  each  type  of  fuel. 

C.  Docket  E-9393,  Motion  by  the  Electricities  of  North 
Carolina  and  the  Cities  of  Anaheim,  Riverside,  Banning, 
Coulton  and  Azusa,  California,  to  amend  Section  35.14  of 
the  Commission's  Regulations.   The  amendment  would  limit 
upward  revisions  in  fuel  adjustments  to  75%  of  fuel  cost 
increases  while  providing  for  downward  revisions  in  the 
full  amount  of  fuel  cost  decreases.   (Apparently  this 
docket  has  not  been  finally  deteruined  and  accordingly 
there  is  no  FPC  order  listing  the  other  public  agencies 
who  might  have  appeared  in  support  of  the  Cities'  motion.  ) 

D.  Docket  RM75-29,  Fuel  Adjustment  Provisions  in  FPC  Rate 
Schedules.   This  Rulemaking  noticed  June  17,  1975  would 
establish  additional  means  of  policing  fuel  clauses,  namely, 
all  amounts  collected  under  a  fuel  clause  would  be  subject 
to  refund,  semi-annual  reports  on  the  derivation  of  the 
fuel  adjustment  would  be  filed,  all  contracts  relating  to 
fuel  procurement  would  be  filed,  and  the  Commission  could 
command  additional  data  and  information.   This  matter  has 
not  been  resolved  and  accordingly  no  order  of  the  Commis- 
sion has  been  issued  listing  parties  filing  comments. 
However,  we  do  know  that  the  Council  on  Wage  and  Price 
Stability  in  the  Executive  Office  of  the  President  filed 
comments . 
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E.   Dockets  R-424  and  R-446  -  Potions  thereof  covered  by 
Order  No.  530  relating  to  comprehensive  interperiod 
allocation  of  income  taxes.   These  Rulemakings  were 
commenced  in  1971  and  1972.   In  addition  to  investor- 
owned  utilities,  comments  on  Docket  R-424  were  received 
from  three  accounting  firms,  an  ad  hoc  committee  of  the 
American  Accounting  Association,  a  subcommittee  of  Staff 
Experts  on  Accounting  of  the  NARUC,  the  Interstate 
Commerce  Commission,  and  three  State  public  service 
commissions.   In  response  to  Docket  R-446,  comments  were 
received  from  various  invest or- owned  utilities,  one  State 
Commission  and  one  accounting  firm.   Following  the  issu- 
ance of  Order  530,  June  18,  1975,  a  group  calling  them- 
selves "Public  Systems"  sought  rehearing.   This  group  con- 
sisted of  some  six  cooperatives  around  the  country,  the 
City  of  Anaheim,  California,  Electricities  of  North 
Caroline  representing  72  municipalities  in  that  State  and 
seven  municipalities  in  Virginia,  Harrison  Rural  Electric 
Association,  the  Indiana  Municipal  Electric  Association 
representing  25  municipalities  in  Indiana,  the  NEPCO 
Customer  Rate  Committee  representing  24  municipalities  in 
Massachusetts,  the  Manchester  Electric  Company,  the  New 
Hampshire  Electric  Co-op,  and  the  Littleton  Municipal  in 
New  Hampshire,  the  Northern  California  Power  Agency  repre- 
senting 11  cities  in  California  and  an  electric  co-op,  the 
North  Carolina  and  Oglethorpe  Electric  Membership  Corpora- 
tions, and  the  City  of  Riverside,  California.   In  support 
of  their  application  for  rehearing  they  used  Dr.  Leslie 
Livingstone  of  Georgia  Tech,  Atlanta, Georgia.   On  March  18, 
1976  the  FPC  opened  the  matter  up  for  further  consideration 
and  called  for  responses  within  twenty  days.   This  was  done 
on  motion  of  a  group  of  investor-owned  utilities  and  it  is 
not  known  what  other  parties  will  file  responses. 

F.   Docket  RM75-13,  Amendment  of  Uniform  Systems  of  Accounts  to 
Provide  for  Inclusion  of  Construction  Work  in  Progress  in 
Rate  Base.   This  was  noticed  by  the  Commission  November  14, 
1974  and  shortly  thereafter  the  American  Public  Power 
Association,  the  Georgia  Municipal  Association,  the  North 
Carolina  Electric  Membership  Corporation,  and  the  Edison 
Electric  Institute  sought  an  extension  of  time  for  comments, 
On  January  23,  1976  the  Commission  scheduled  an  oral  argu- 
ment on  the  matter  in  New  York  City  on  March  8,  1976.   In 
this  notice  the  Commission  stated  it  had  received  comments 
both  pro  and  con  from  160  parties.   On  February  13,  1976 
the  Commission  amended  the  notice  of  oral  argument  upon 
motion  of  the  American  Public  Power  Association  filed  by 
Northcutt  Ely.   On  February  26,  1976,  the  FPC  issued  an 
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order  denying  motions  for  regional  hearings,  extensions 
of  time  and  other  procedural  matters  made  on  behalf  of: 
the  Municipal  Electric  Utilities  of  Wisconsin,  various 
cities  involved  as  interveners  in  Dockets  ER76-150, 
ER76-303  and  ER76-305,  and  the  Municipal  Wholesale  Power 
Group  who  had  intervened  in  Docket  76-331;  and  by  Arkan- 
sas Community  Organizations  for  Reform  Now  (ACORN) , 
Arkansas  Consumer  Research,  Carolina  Action,  Citizens 
Association  for  Sound  Energy,  Citizens  Energy  Coalition, 
Citizens  for  Better  Environment,  Environmental  Action 
Foundation,  Massachusetts  Fair  Share,  Massachusetts  Public 
Interest  Research  Group,  Movement  for  Economic  Justice, 
Mountain  Plains  Congress  of  Senior  Citizens,  Oregon  Stu- 
dent Public  Interest  Research  Group,  North  Carolina  Public 
Research  Group,  TEA  Party,  Toward  Utility  Rate  Normaliza- 
tion, and  Utility  Consumers  of  Missouri.   A  similar  letter 
request  was  received  from  the  Maine  Public  Interest 
Research  Group,  the  River  Electric  Association  of  Minnesota, 
and  the  PUC  of  the  City  of  Shakopee,  Minnesota.  The  March 
15,  1976  issue  of  "Electrical  Week"  indicates  the  following 
representatives  of  public  interest  groups  and  governmental 
or  cooperative  agencies  spoke  at  the  March  8,  1976  oral 
argument  before  the  full  Commission:  Queens,  N.Y.,  Council 
for  Senior  Citizens;  Dr.  John  Livingstone  of  Georgia  Tech 
on  behalf  of  the  American  Public  Power  Association;  James 
Horwood  of  Spiegel  &  McDiarmid  for  municipals  in  16  States; 
Peter  Schiff ,  General  Counsel  of  the  New  York  PSC;  and  Larry 
Wallace,  Chairman  of  the  Indiana  PSC. 
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APPENDIX   F 

ROOSEVELT  VETO  OF  PEOPLE'S  COUNSEL  BILL 

PUBLIC  PAPERS  OF  GOVERNOR  FRANKLIN  D.    ROOSEVELT 
(Slate  of  New  York.    1930)  p.    220-21 

To  Amend  the  Public  Service  Commission  Law,   In  Relation  to  Creating 
the  Office  of  People's  Counsel 

STATE  OF  NEW  YORK  -  EXECUTIVE  CHAMBER  * 

Albany,    April  22,    1930 

Memorandum  filed  with  Senate  bill,   Int.   No.    1429,   Pr.   No.    1659, 

entitled: 
/ 
AN  ACT  to  amend  the  public  service  commission  law,    in  relation 
'    to  creating  the  office  of  people's  counsel. 

NOT  APPROVED 

This  bill  provides  that  the  Attorncy-Gcncrnl  shall  appoint  in  his 
department  an  attorney,   to  be  known  as  'People's  Counsel,  '  to  be  charged 
with  the  special  duty  of  representing  the  public  before  the  Public  Service 
Commission  at  public  utility  hearings. 

The  entire  purpose  of  this  bill  is  based  upon  a  fundamentally  false 
conception  of  the  proper  function  of  a  public  service  commission.     Public 
service  commissions  were  originally  adopted,    in  this  and  other  states,    for 
the  purpose  of  carrying  oat  certain  duties  In  connection  with  utility  com- 
panies theretofore  pcrfoz  incd  by  the  various  Legislatures.     These  duties, 
in  essence,    arc  to  see  that  public  utility  companies  furnish  to  the  consuming 
public  adequate  service  at  fair  and  reasonable  rates,    and  to  protect  legitimate 
investors  in  utility  securities.     The  Public  Service  Commission  has  taken 
these  legislative  functions  over.     It  i.s  not,   and  nevci  has  been,    merely 
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a  court.     It  is  rather  intended  to  represent  the  public  interest  in  connection 
with  various  industries  of  a  semi-public  character  subjected  to  its  juris- 
diction.    The  very  nature  of  the  business  under  their  control  renders 
inoperative  the  ordinary  controlling  force  of  competition;  therefore,  the 
State  has  provided  this  machinery  to-pcotcct  the  public  from  the  evils  which 
would  inevitably  foHow  from  the  granting  of  monopolistic  privileges. 

Many  people  think  that  the  Public  Service  Commission  of  New  York 
State  in  recent  years  has  not  measured  up  aggressively  to  these  standards; 
that  this  is  proved  by  statistics  showing  a  decrease  in  the  number  of  instances 
in  which  the  Commission  has  initiated  rate  cases  since  1923.     In  a  great 
many  cases  it  is  alleged  that  consumer  complaints  have  not  aggressively 
been  followed  up.     This  deelinc  in  effectiveness  is  shown  very  clearly  by. 
the  minority  report  of  the  commission  on  revision  of  the  Public  Service, 
Commissions  Laws  at  pages  68  to  74.     I  believe,   however,   that  recent 
changes  in  personnel,   and  additional  appropriations  for  the  Commission 
may  be  expected  to  correct  this  tendency. 

The  testimony  before  the  revision  commission  shows  that  whatever 
sentiment  was  developed  in  favor  of  a  People's  Counsel  was  due  entirely 
to  the  recent  letting  down  of  commission  activities  in  connection  with 
these  functions.     The  duly  and  fuuetior.  of  the  Public  Service  Commission 
can  never  remain  in  doubt.     It  can  never  be  transferred  to  an  individual  as 
a  counsel. 

At  the  hearings  before  the  revision  commission,   Commissioner 
Henry  C.    Attwill  of  the  Massachusetts  Dcpmtmcnt  of  Public  Service  and 
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Commissioner  Howell  Ellis  of  the  Indiana  Commission  stressed  the  impor- 
tance of  having  the  commission  itself  exercise  its  initiative  on  behalf  of  the 
public  service.     The  proper  doctrine  was  expressed  by  Mr.   Harold  Evans, 
former  member  of  the  Pennsylvania  Commission,   who  stated  that  regulation 
by  the  commission  was  intended  to  tdfce-  the  place  of  competition;  that  any 
properly  functioning  public  service  commission  must  have  the  attitude  that 
it  is  taking  the  place  of  the  force  of  competition;  that  important  cases  should 
be  handled  on  its  own  motion;  and  that  the  commission  itself  should  carry  the 
burden  of  representing  the  public's  interests  with  such  aid  as  the  complainants 

can  offer.     Mr.    Thomas  J.    Tingley,   who  was  the  so-called  People's  Counsel 

/ 
in  Maryland,   points  out  the  danger  of  establishing  a  People's  Counsel  who 

would  be  independent  of  the  Public  Service  Commission.     He  states  that  • 
this  would  run  counter  to  the  undoubted  function  of  the  Public  Service  Com- 
mission of  instituting  rate  cases  itself.     The  People's  Counsel  in  Maryland 
is  an  entirely  different  kind  of  officer  from  the  one  contemplated  by  this 
bill;  he  is  really  a  part  of  the  Commission  itself  and  corresponds  with  the 
general  counsel  of  our  Commission. 

Indeed,   the  entire  testimony  before  the  revision  commission  tends  to 
emphasize  the  unmistakable  fact  that  the  function  which  this  bill  aims  to 
transfer  to  the  Attorney- General's  office  ic  really  the  function  of  the  Com- 
mission itself.    The  bill  would  divide  this  responsibility  for  protecting  the 
public.     It  would  in  effect  1  educe  the  Public  Service  Commission  to  the 
role  of  a  mere  utility  court  in  which  the  people  would  have  to  fight  their 
unequal  battle  against  the  l.UgC  resources  of  public  utility  corporations. 
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The  functions  of  the  "People's  Counsel"  provided  for  in  this  bill  should  be 
exercised  by  the  Commission  through  its  own  counsel,   assistant  counsel, 
or  any  other  employees  whom  it  wishes  to  designate  therefor. 

I  hope  that  the  present  Public  Service  Commission  will  more  and  more 
undertake  on  its  own  initiative  to  institute  rate  and  oeivice  proceedings. 

It  should  not  rely  on  the  complainant's,  but  on  its  own  efforts,   to  establish 

I 

proper  protection  for  the  public.     The  idea  of  a  "People's  Counsel"  as 
intended  by  this  bill  is  antagonistic  to  such  an  attitude  on  the  part  of  the  . 
Commission. 

Without  the  help  of  engineers  and  accountants  a  lawyer  can  accomplish 
little  because  the  questions  involved  arc  almost  always  non-legal.     The' 
bill  provides  that  the  proposed  "People's  Counsel"  shall  have  the  assistance 
and  cooperation  of  the  staff  of  the  Public  Service  Commission.     This  is* 
destructive  of  efficiency  and  responsibility  for  no  staff  can  work  simul- 
taneously for  two  masters.. 

The  bill  is  disapproved. 

(Signed)     FRANKLIN  D.    ROOSEVELT 
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STATEMENT  OF 

ROBERT  W.  PERDUE 

DEPUTY  GENERAL  COUNSEL 

FEDERAL  POWER  COMMISSION 

v 

HEARINGS  BEFORE  THE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate 
this  opportunity  to  participate  in  this  panel  and  to  testify 
on  H.R.  12461,  the  "Electric  Rate  Reform  and  Regulatory 
Improvement  Act" ,  which  I  will  hereafter  refer  to  as 
"the  Act".   My  comments  will  be  directed  specifically  to 
proposed  Section  308  of  Title  III  of  the  Act,  designated 
"Representation  of  Consumer  Interests." 
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TITLE  III 
REPRESENTATION  OF  CONSUMER  INTERESTS 


Section  3  08 

Section  308  provides  for  the  establishment  of  an 
Office  of  Public  Counsel  within  the  Federal  Power  Commission 
which  would  represent  the  interests  of  consumers  in  any  matter 
under  consideration  by  the  Commission.   It  is  assumed  that  by 
"any  matter"  the  bill  is  directed  to  any  matter  arising  only 
under  the  Power  Act.   However,  my  comments  would  equally 
apply  if  the  Office  of  Public  Counsel  were  also  to  function 
under  the  Natural  Gas  Act. 

This  new  independent  office  would  participate  in  all 
agency  proceedings,  formal  or  informal,  with  the  right  to 
petition  the  Commission  for  initiation  of  proceedings  to 
protect  consumer  interests,  to  petition  for  rehearing  and 
reconsideration,  and  to  seek  judicial  review  of  any 
Commission  action.   The  Office  would  be  administered  by 
a  Director,  appointed  by  the  President  by  and  with  the 
consent  of  the  Senate  to  serve  a  four-year  term  of  office. 
The  Director  would  be  empowered  to  staff  the  Office,  fix 
compensation  and  assign  the  duties  of  employees  under 
his  control. 
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In  enacting  the  Federal  Power  Act  1/   and  the  Natural 

Gas  Act  2/,    Congress  intended  to  provide  Federal  regulation 

to  protect  the  public  interest  in  matters  relating  to  the 

transmission  and  sale  of  electricity  and  the  transportation 

and  sale  of  natural  gas  which  are  beyond  the  reach  of  State 

regulatory  control.  3/   In  accordance  with  this  Congressional 

mandate,  the  Supreme  Court  has  repeatedly  stated  that  the 

Commission  is  under  a  legal  obligation  to  protect  the  ultimate 

consumers.  4/   This  was  the  case  in  Pennsylvania  Water  &  Power 

Co.  v.  Federal  Power  Comm. ,  343  U.S.  414,  at  418  (1952)  where 

the  Court  said: 

"A  major  purpose  of  the  whole  (Federal 
Power)  Act  is  to  protect  power  consumers 
against  excessive  prices...." 


1/    49  Stat.  863;  16  U.S.C.  §  791a. 

2/    52  Stat.  833  (1938);  15  U.S.C.  §  717w. 

3/    See  e.  g_.  ,  H.R.  Rept.  No.  61,  61st  Cong.,  1st  Sess.  5 

(1919)  to  accompany  H.R.  3184,  which  became  the  Federal 
Water  Power  Act;  S.  Rept.  No.  621,  74th  Cong.,  1st  Sess.  3 
17  -18,  22  (1935)  to  accompany  S.  2796,  which  became  the 
Federal  Power  Act  of  1935;  H.R.  Rept.  No.  709,  75th  Cong., 
1st  Sess.  1-3  (1937)  to  accompany  H.R.  6586  which  became 
the  Natural  Gas  Act;  Federal  Power  Commission,  et  al . ,  v. 
Interstate  Natural  Gas  Co.,  et  al.  336  U.S.  577,  at  581 
and  separate  opinion  of  Mr.  Justice  Black  at  597  (1949)  . 

4/    Federal  Power  Comm.  v.  Hope  Natural  Gas  Co.,  32  0  U.S.  591, 
at  610  (1944);  Federal  Power  Comm.  v.  Tennessee  Gas  Co. , 
371  U.S.  145,  at  154  (1962);  and  see,  Louisiville  Gas  & 
Electric  Co. v.  Federal  Power  Comm. ,  129  F . 2d  126,  at  133 
(6th  Cir.)  cert,  denied,  318  U.S.  761  (1942). 
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Similarly,  in  Federal  Power  Comm,  v,  Transcontinental  Gas 

Corp. ,  365  U.S.  1,  at  19  (1961)  the  Court  said: 

"When  Congress  enacted  the  Natural 
Gas  Act,  it  was  motivated  by  a  desire 
to  'protect  consumers  against  exploita- 
tion at  the  hands  of  natural  gas  companies.' 
Sunray  Mid-Continent  Oil  Co.  v.  Federal 
Power  Comm. ,  364  U.S.  137,  147." 

I  believe  that  the  Federal  Power  Act  and  the  Natural 

Gas  Act  more  than  adequately  insure  the  public  that  its 

interest  is  of  primary  concern  in  any  matter  before  the 

Commission.   The  Supreme  Court  has  recognized  the 

sufficiency  of  existing  legislation  to  protect  the  public 

interest  in  Federal  Power  Comm.  v.  Louisiana  Power  &  Light 

Co.,  406  U.S.  621,  631,  640-641  (1972)  where  it  observed: 

"The  Natural  Gas  Act  of  1938  granted  FPC 
broad  powers  'to  protect  consumers  against 
exploitation  at  the  hands  of  natural  gas 
companies'.   F.P.C.  v.  Hope  Natural  Gas  Co., 
320  U.S.  591,  610,  88  L.  Ed.  333,  349, 
64  S.  Ct.  281  (1944).   Congress  created 
'a  comprehensive  and  effective  regulatory 
scheme,'  Panhandle  Eastern  Pipe  Line  Co. 
v.  Public  Service  Comm.,  332  U.S.  at  520, 
92  L.  Ed.  at  139,  to  'afford  consumers  a 
complete,  permanent  and  effective  bond  of 
protection...'  Atlantic  Refining  Co.  v.  Public 
Service  Comm.,  360  U.S.  378,  388,  3  L.  Ed.  2d 
1312,  1319,  79  S.  Ct.  1246  (1959)." 

The  duplication  involved  in  establishing  a  separate  office  for 

consumer  protection,  therefore,  would  serve  no  purpose. 
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The  task  of  protecting  the  interests  of  consumers  of 
electric  utility  services  is,  of  necessity,  highly  specialized 
and  demands  the  efforts  of  knowledgeable  experts  who  can  be 
depended  upon  to  explore  all  facets  of  electric  utility 
problems.   Over  the  years,  the  staff  of  the  Federal  Power 
Commission  has  accepted  its  legal  obligation  to  provide 
forthright  presentation  and  advocacy  of  the  consumer 
viewpoint  before  the  Commission  and  the  Courts.   In  performing 
its  quasi-judicial  function  of  protecting  the  public  interest, 
the  Commission  has  also  relied  and  drawn  upon  the  experience 
of  a  staff  thoroughly  familiar  with  the  electric  and  gas 
industries.   In  addition  to  staff  representation,  the 
consumer  is  also  represented   by  municipal  distributors, 
state  commissions  5/,  environmental  organizations  and  others 
who  participate  regularly  as  parties  or  intervenors  in 
Commission  proceedings. 


5/  In  Southern  Louisiana  Area  Rate  Cases  (Austral  Oil 
Co.  v.  Federal  Power  Commission) ,  428  F.2d  407,  at 
414,  n.  3,  (5th  Cir.  1970)  . 
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The  Commission's  regulations  at  present  are  designed 
to  provide  widespread  notice  to  the  public  of  matters 
concerning  licenses  and  amendments  thereto,  and  applications 
for  permits  pending  before  the  Commission.   Commission 
rules  provide  that  notices  of  proposed  rulemakings  are  to 
be  published  in  the  Federal  Register  enabling  interested 
persons  to  participate  in  Commission  proceedings. 
Furthermore,  Sections  4 (e)  and  (f )  of  the  Federal  Power 
Act  require  that  notice  of  applications  by  electric 
utilities  for  licenses  and  preliminary  permits  and  amendment! 
be  published  in  local  newspapers  in  the  county  where  the 
project  is  located.   Commission  regulations  6/  also  require 
each  utility  filing  a  change  in  electric  rates  to  mail  each 
State  Commission  affected  and  to  each  wholesale  purchaser 
affected  a  copy  of  the  proposed  rate  schedule.   In  these 
ways,  the  public  ultimately  should  receive  notice  of  matters 
pending  before  the  Commission  and  may  file  protests, 
complaints,  or  petitions  to  intervene  as  a  party  as  detailed 
in  the  Commission's  Rules  of  Practice  and  Procedure.  7/ 


6/    18  C.F.R.  §  35.2(d) . 

7/    18  C.F.R.  §§  1.6,  1.8  and  1.10 
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Before  the  proposed  legislation  is  enacted,  it  should 
be  noted  that  the  Federal  Power  Act  and  the  Natural  Gas 
Act  require  representation  of  public  interest  as  opposed 
to  representation  of  the  interests  of  users  of  service. 
In  many  instances,  these  interests  are  not  identical. 
A  perfect  example  of  that  situation  arose  as  set  forth  by 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  in  its  decision  of  March  26,  1976,  in  State  of 
North  Carolina  v.  F.P.C. ,  (No.  74-1941)  wherein  the  matters 
only  tangently  concerned  the  "user  of  service"  as  defined 
in  Sec.  308(a)  of  the  proposed  legislation. 

Additionally,  the  Commission  has  an  obligation  to 
balance  the  need  for  reasonable  rates  for  consumers  against 
the  need  of  the  utility  to  maintain  its  financial  integrity.  8/ 
The  existence  of  an  independent  office  within  the  Commission 
representing  only  user  interests  could  result  in  internal 
controversies . 


8/   The  purposes  of  the  Act  encompass  not  only  reasonably 
low  rates  but  maintenance  of  adequate  service  for  the 
consumer,  and  the  latter  objective  is  the  reason  for 
the  Hope  requirement  that  rates  must  be  'sufficient 
to  assure  confidence  in  the  financial  integrity  of  the 
enterprise,  so  as  to  maintain  its  credit  and  to  attract 
capital.'   ...Indeed,  the  Hope  case  interprets  the 
policy  of  the  Act  as  involving  both  consumer  interests 
and  the  autonomous  interests  of  the  industry.   The 
Commission  must  ' balance. .. the  investor  and  consumer 
interests.'  320  U.S.  at  603,  64  S.  Ct.  at  288." 
Southern  Louisiana  Area  Rate  Cases  (Austral  Oil  Co. 
v.  Federal  Power  Commission) ,  supra,  at  p.  435. 
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The  creation  of  such  an  Office  would  also  undoubtedly 
lead  to  a  duplication  of  staff  effort  in  resolving  matters 
before  the  Commission,  while  in  all  likelihood  increasing 
the  cost  and  time  spent  on  adjudication.   Such  an  Office 
would  .be  required  to  consider  the  appeals  of  all  consumer- 
oriented  groups,  no  matter  how  frivolous  or  unwarranted 
they  may  be,  and  represent  such  interests  in  Commission 
proceedings.   This  may  only  result  in  an  administrative 
morass. 

While  the  concept  of  an  independent  Office  for  consumer 
advocacy  in  many  government  bureaus  and  agencies  has  merit 
and  may  be  supported,  in  general,  I  am  convinced  that  consumer 
interests  are  now  adequately  represented  by  the  Commission 
staff  and,  therefore,  conditions  do  not  warrant  the  inter- 
jection of  the  proposed  Office  of  Public  Counsel.   Since  the 
objectives  of  Section  308  of  H.R.  12461  appear  to  be  achieved 
by  the  present  regulatory  scheme  enacted  by  the  Congress 
and  as  implemented  by  the  Commission,  I  do  not  believe 
there  is  the  need  for  the  establishment  of  the  proposed 
Office  of  Public  Counsel. 


APRIL  7,  1976 


STATEMENTS  OF:  WILLIAM  G.  ROSENBERG,  ROBERT  I.  HANFLING, 
DR.  ALFRED  E.  KAHN,  PANEL  ON  UTILITY  FINANCING.  AND 
PANEL  ON  CONSTRUCTION  WORK  IN  PROGRESS 
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TESTIMONY  BY  WILLIAM  G.  ROSENBERG 
ASSISTANT  ADMINISTRATOR 
ENERGY  RESOURCE  DEVELOPMENT 
" FEDERAL  ENERGY  ADMINISTRATION 

before  the 

Subcommittee  on  Energy  and  Power 

Committee  on  Interstate  and  Foreign  Commerce 

on  H.R.  12461 

The  "Electric  Utility  Rate  Reform  and 

Regulatory  Improvement  Act" 

April  7 

Utility  Financing 

The  electric  utility  industry  is  one  of  the  most  capital 

intensive  industries  in  the  country.   Over  the  next  ten 

years,  FEA's  baseline  projection  shows  that  as  much  as 

$275  billion  (in  1975  dollars)  may  be  required  to  be 

invested  in  new  facilities.   This  investment  would  be 

required  to  meet  the  5.4  percent  growth  rate  projected 

in  FEA's  National  Energy  Outlook,  and  to  fully  meet  the 

Nation's  energy  and  environmental  objectives. 

Although  load  management,  through  reduction  of  peak  load 
growth,  promises  to  reduce  capacity  and  financing 
requirements  substantially,  even  with  accelerated  load 
management  practices,  the  industry's  capital  requirements 
will  still  be  far  greater  than  in  previous  time  periods. 
For  example,  during  the  ten  years  from  1966  to  1975,  electric 
utility  construction  expenditures  totaled  a  little  under 
$110  billion,  or  an  average  of  $11  billion  per  year.   In  the 
year  1975  alone,  however,  construction  expenditures  were 
estimated  to  reach  a  level  of  $15  billion.   Based  on  FEA's 
projections,  even  assuming  load  management,  the  next  ten  years 
will  see  average  annual  capital  expenditures  of  more  than 
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$27  billion,  which  would  account  for  nearly  half  of  all 
projected  energy  investments.   The  most  optimistic  ootential 
reduction   in  capacity  due  to  load  management  is  $60  billion 
by  1985,  or  about  $6  billion  per  year. 

During  the  same  ten-year  oeriod  from  1966  to  1975  the  percent 
of  investment  financed  externally  has  increased  from  roughly 
60  percent  to  more  than  30  percent.   Thus,  in  addition  to 
reauiring  greater  total  amounts  of  capital,  the  amount  of  funds 
reguired  to  oe  received  from  external  sources  has  also  increased. 
It  is  ironic,  therefore,  that  at  this  time  in  the  industry's 
history,  when  qreater  financial  dependence  is  being  placed  on 
external  equity  and  debt  financing,  the  industry  is 
simultaneously  encountering  several  difficulties  in  obtaininq 
these  lunds.   Over  the  past  few  years,  these  difficulties  have 
been  evidenced  bv  tne  following  events: 

A.   Deferral?,  delays  and  cancellations  of  more  than 
$20  billion  of  new  olant  construction.   The 
majority  of  these  deferrals  were  oaseload, 
domestically  fueled  coal  and  nuclear  facilities. 

P.   In  1966,  the  market  value  of  electric  utility 
common  stocks  was  a  little  more  than  two  times 
the  book  value;  in  1974,  this  had  declined  to 
.67  times  book  value.   Market  value  has  only 
slowly  returned,  so  that  today  it  is  nearly  equal 
book  value. 
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C.   Earnings  coverage  ratios,  which  at  one  time  were 
as  high  as  5.3  times  interest,  have  fallen  to  2.1 
times  interest.   This  has  resulted  in  a  significant 
downgrading  of  bond  ratings  and  the  commensurate 
increase  in  interest  rates. 

Electricity  is  a  major  source  of  energy  for  the  Nation  today 
and  will  increase  in  importance.   It  is  the  most  practical 
way  that  we  can  fully  utilize  our  abundant  domestic  coal  and 
nuclear  energy  resources.   In  addition,  most  potential  future 
sources  of  energy  for  the  country  will,  in  one  way  or  another 
be  related  to  our  electricity  systems;  solar,  geothermal, 
fusion,  magneto-hydrodynamics. 

To  a  great  extent,  implementation  of  these  energy  sources 
will  be  highly  capital  intensive  relative  to  oil  and  gas. 
As  examples,  in  1985,  a  new  coal  plant  without  a  scrubber 
will  cost  $380  per  installed  kilowatt;  a  new  coal  plant  with 
a  scrubber,  $480  per  kilowatt;  a  new  nuclear  plant,  $550 
per  kilowatt.  An  oil  and  gas  generating  facility,  however,  would 
cost  only  $310  per  kilowatt.   On  the  other  hand,  while  the 
fuel,  operating,  and  maintenance  costs  for  a  nuclear  plant 
could  be  as  low  as  5  mils  per  kilowatt  hour  and  those  of 
coal  plants  run  between  10  and  12  mils  per  kilowatt  hour,  the 
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comparable  operating  end  fuel  cost's  for  an  oil-fired  plant 

would  be  as  high  as  32  mils  oer  kilowatt  hour.   Thus,  over 

tire,  the  capital  intensity  of  new  non-oil  and  gas 

facilities  will  oe  more  than  offset  by  their  lower 

fuel  costs.   The  overall  costs  are  18  rails  for  nuclear, 

21-22  Tils  for  coal,  and  23.5  mils  for  oil  power.    In  addition 

to  providing  consumer  savings  over  the  long  ter*r,  our 

national  energy  objectives  of  relative  independence  frorr. 

reliance  on  foreign  enerqy  sources  dictate  the  increased 

utilization  of  coal  and  nuclear  fuels  to  generate  electricity. 

The  FEA.'s  National  Energy  Outlook  calls  for  near  doubling 

of  coal  production  over  the  next  ten  years  and  for  the  increase 

of  nuclear  generation  for  electricity  from  aDoroximately 

nine  oercent  of  the  total  to  nearly  26  percent  of  the  total. 

PEA's  computer  simulation  of  enerqv  developments  indicates  that 
by  1^85  there  should  be  very  little  oil  or  gas  baseload  generation 
because  of  the  favorable  economics  for  alternative  sources  of 
baseload  oower.   However,  while  this  analysis  indicates  that 
consumers  Hill  oe  best  served  by  a  lower-cost  shift  to  coal 
and  nuclear  baseload  generation,  it  is  not  clear  that  utility 
financinn  will  oe  availaole  to  permit  these  new  investments 
to  be  race  in  a  timelv  fashion.   In  addition  to  caoital 
requirements  to  finance  load  growth  and  fuel  switching, 
utilities  will  have  additional  capital  needs. 
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)ne  key  area  is  the  coal  corverGion  ore-cram  reauired  bv  the 

:3ECA  and  EFCA  legislation.   This  prog ran  empowers  PEA  to 

recuire  oil  and  nas-fired  olants  that  have  coal  burninq  caoabilitv 

10  convert  back  tc  usinq  coal.   It  is  clear  to  me,  however, 

that  even  if  such  a  program  were  not  legislatively  mandated, 

the  consuuer  benefits  would  call  for  conversion.   In  the  first 

74  orders  issued  oy  €Eh,    total  caoital  costs  would  be  $300  million 

(mostly  Cor  ore^arations  and  coal  handlim  eauiooent) ,  for  an 

annual  cost  of  $50  to  $50  million  for  a  net  consumer 

benefit  of  nearlv  a  half  a  oil lion  collars.   In  this  case, 

annual  fuel  savinos  exceed  annual  caoital  costs  by  10  to  1. 

^.".itional  capital  exoenaitures  will  also  be  reouired  to  net  the 
nation's  oojectives  for  air  oualitv  and  safetv  standards.   If 
oending  Clean  Air  Act  amendments  oass,  reou ir inq  utility  use  of 
oest  available  control  technology  and  imposing  new  standards  of 
nonsignificant  deterioration  of  air  cualitv,  EPA  has  estimated 
that  additional  caoital  expenditures  of  more  than  $10  billion 
will  oe  required  to  meet  these  Tore  strinoent  air  pollution 
control  r ecu ire^ents . 

Tc  a  great  extent,  implementation  of  these  nroqrams  may 
oe  deferred  or  delayed  due  to  a  disincentive  inherent  in  the 
reqnlatory  orocess  aoainst  major  caoital  investment  which 
is  oiscusscd  below. 
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An  analysis  of  the  economics  of  electric  utilities  today 
and  of  the  capital  markets  and  regulatory  systems  in  many 
jurisdictions  in  which  they  seek  to  raise  and  generate  their 
funds,  leads  to  the  conclusion  that  utilities  are  no  longer 
in  an  environment  which  encourages  capital  investment.   Yet 
the  changes  that  have  occurred  in  the  industry  have  not  yet 
penetrated  common  belief.   Because  it  still  holds  an  assumption 
that  ceased  to  be  true  a  decade  ago — that  increasing  sales 
volume  means  increasing  profit  for  electric  utilities—the 
public  has  adopted  two  unfortunate  opinions.   These  are: 

1.  That  the  industry  has  an  incentive  to  build 
unnecessary  plant  capacity  in  order  to  increase 
profits,  whether  or  not  it  is  detrimental  to  public 
consumers,  and 

2.  That  State  regulators—and  utility  management  — 
cannot  be  relied  on  to  forecast  and  plan  objectively 
and  to  formulate  energy  and  economic  policies  fairly. 

It  is  important  background  in  evaluating  H.R.  12461  to 
understand: 

°  First,  that,  in  fact,  utilities  no  longer  derive 
marginal  profit  from  economies  of  scale, 

°  Second,  that  this  problem  is  exacerbated  by  the 
operation  of  the  capital  market,  and 

°  Third,  that  regulatory  policy  today  accentuates  the 
disincentives  to  new  construction,  rather  than  offsetting 
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them,  as  is  necessary  for  utilities  to  meet  the  capital 
expenditure  requirements  whose  sources  are  outlined  above. 
First,  as  the  attached  chart  from  the  National  Energy  Outlook' 
indicates,  the  capital  cost  of  new  coal  and  nuclear  plants 
many  times  exceed  the  historic  capital  costs  of  power  plants. 
The  unavoidable  consequence  of  this  fact  is  that  at  the 
margin,  the  cost  of  producing  power  is  becoming  increasingly 
expensive  and  the  profitability  is  decreasing.   Just  as  we 
have  learned  to  sharpen  our  analysis  of  demand  issues  by 
focusing  on  the  marginal  cost  to  purchasers,  so  also  must  we 
sharpen  our  analysis  of  supply  issues  --  such  as  capital 
availability  and  regulatory  requirements  -  by  focusing  on 
the  marginal  cost  of  supply. 

To  do  so,  strongly  suggests  that  far  from  being  anxious  to 
add  new  plants  as  fast  as  they  can,  utilities  may  be  inclined 
to  delay  construction  of  new  plants  until  their  necessity 
has  been  amply  demonstrated.   The  climate  of  uncertainty 
created  not  merely  by  the  potential  vagaries  of  load  growth 
forecasting,  but  also  of  the  capital  markets  and  of 
regulators,  may  be  expected  to  exacerbate  this  trend. 

The  sale  of  common  and  preferred  stock,  and  various  classes 
of  debt,  is  the  source  of  a  major  portion  of  the  cash  flow 
of  electric  utilities.   Today,  with  the  improvement  of  the 

*Fig.  V-l.  Comparison  of  Plant  Cost  Estimates. 
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stock  market,  it  is  somewhat  easier  to  raise  capital. 
Nevertheless,  utilities  issues  are  materially  less  attractive 
today  than  they  were  ten  years  ago.   Investors  are  concerned 
with  the  impact  of  inflation  en  construction  programs,  the 
deterioration  of  coverage  ratios,  and  the  uncertainties 
as  to  the  favorability  of  the  regulatory  environment. 
Investor  concern  with  utility  condition  is  reflected  in  the 
higher  interest  rates  utilities  are  paying,  and  the  decline 
in  their  stock  prices  relative  to  book  value.   Utilities 
have  lagged  materially  behind  the  market  in  1976.   Since  the 
close  of  1975,  S&P  425  Industrials  are  up  12.3  percent 
compared  to  no  change  for  the  S&P  utilities.   Under  these 
circumstances,  it  is  not  unreasonable  to  conclude  that  the 
management  of  utilities  will  not  be  attracted  to  seek 
external  funds.   Instead,  the  reaction  of  the  capital  markets 
to  the  state  of  electric  utilities  today  tends  to  influence 
utilities  against  making  major  capital  investments. 

This  disinclination  to  invest  scarce,  expensive  capital  is 
increased  by  the  regulatory  policies  implemented  by  many 
state  public  utility  commissions.   Under  the  fuel  adjustment 
clause  and  regulatory  provisions  now  generally  in  effect, 
most  utilities  can  recover  their  fuel  costs  on  a  relatively 
current  basis;  by  contrast,  capital  expended  to  build  a  new 
plant  may  only  commence  to  be  recovered  when  that  plant  has 
entered  into  the  rate  base,  i.e.,  after  a  period  of  time  as 
long  as  ten  to  twelve  years.   For  utilities  already  strapped 
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for  cash,  and  uncertain  as  to  what  future  capital  requirements 
will  be,  this  represents  a  disincentive  to  capital  investment. 
This  means  that  there  may  be  a  disincentive  to  achieving 
fuel  economy  because  of  the  reduction  in  perceived  urgency 
in  replacing  oil-fired  base  load  plants  with  coal-fired  or 
nuclear  plants.   It  is  our  view  that  the  balance  should  be 
redressed  by  supporting  regulatory  reforms--  such  as  the 
inclusion  of  CWIP  in  utility  rate  bases  --  which  will  enable 
utilities  to  recover  capital  in  a  timely  manner  and  thus 
enable  them  to  consider  the  construction  of  coal  or  nuclear 
versus  oil  plants  in  a  more  rational  economic  perspective. 

We  must  candidly  recognize  that  even  an  improvement  in  the 
relatively  objective  elements  in  utilities  investment 
climate— capital  markets  and  regulation  --  will  not  deal  with 
the  intangible  qualitative  element  which  affects  the 
willingness  of  both  regulators  and  regulated  alike  to  proceed 
with  what  may  otherwise  be  perceived  as  necessary  capital 
investment:   the  willingness  of  the  public  to  accept  the 
necessary  costs  of  expansion  in  environmental  as  well  as 
economic  terms.   As  you  know,  and  as  we  will  discuss  in 
greater  detail  tomorrow,  states  are  just  beginning  to  move 
in  the  licensing  and  siting  process  from  a  case-by-case 
adversarial  approach  to  a  process  associated  with  energy 
development.   Their  processes  are  new  and  not  always 
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successful.   While  FEA's  power  plant  acceleration  task  force 
has  identified  the  source  of  much  delay  as  "finance,"  it  is 
necessary  to  read  into  that  term  the  concept  of  "delay." 
Because  in  the  utility  setting,  where  individual  projects 
are  financed  out  of  the  overall  system  financing  of  the  com- 
panies, time  is  money.   It  is  funds  tied  up  in  siting,  in  con- 
struction, and  in  legal  expenses.   This  is  highlighted  in  the 
National  Energy  Outlook  breakdown  of  cost  escalation  in  new 
power  plants. 

Time  lag  also  means  increasing  uncertainty  -  uncertainty  as  to 
the  total  costs  and  completion  date  of  projects.   It  represents 
another  reason  for  a  utility  to  pause  before  undertaking  a 
long-term  and  expensive  construction  program.   In  most  cases, 
the  State  commissions  are  not  in  a  position  to  independently 
know  whether  construction  curtailment  is  favorable  to  the 
public  interest,  and  so,  given  the  result  that  curtailments 
tend  to  reduce  the  pressure  for  immediate  rate  increases,  they 
acquiesce.   This  uncertainty  is  a  product  of  the  incapability 
of  the  majority  of  State  utility  commissions  to  engage  in 
sophisticated  load  growth  projections  and  to  translate  them 
into  long-term  construction  programs.   Many  are  ill-equipped 
to  encompass  readily  in  their  proceedings  the  myriad  of  public 
interest  considerations  of  which  private  parties  are  now 
making  them  aware. 
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Utilities  are  thus  left  uncertain  of  public  reaction  to 
siting  decisions  and  of  State  commission  response.   Given 
the  economic  facts,  this  uncertainty  is  an  impetus  to 
deferral  of  construction. 

FEA  is  now  working  through  its  State  Utility  Advisory 
Committee  to  develop  prototype  planning  methodologies 
and  programs  to  allow  commissioners  to  fully  comprehend  the 
long-term  energy,  economic  and  environmental  consequences 
of  their  rate  decisions  and  of  utility  investment  decisions. 
We  are  also  seeking  to  begin  to  encourage  implementation  of 
more  sophisticated  state  energy  planning  procedures. 

In  sum,  I  believe  the  facts  tell  us  that  it  is  more  likely 

that  the  utilities  will  fail  to  construct  adequate  supplies 

of  coal  and  nuclear  power  facilities  than  it  is  likely  that 

they  will  overbuild.   But  I  do  not  prejudge  the  issue.   My 

purpose  has  been  to  highlight  for  you  that  the  problem  is 

present  and  to  urge  you  to  equip  State  commissions  --  the 

logical  and  legally  available  forums  --  to  confront  the 

implications  of  these  decisions.   And  finally,  my  purpose 

has  been  to  suggest  to  you  that  in  equipping  them,  you 

should  not  assume  that  what  they  have  to  do  is  to  limit 

utilities  from  bounding  across  the  countryside;  rather,  it 

will  be,  in  a  careful  and  measured  way,  to  assure  that  the 

industry  meets  both  energy  needs  and  the  needs  of  public 

policy.   This  is  necessary  not  only  for  the  economic  reasons 

which  I  have  just  discussed,  but  in  order  to  meet  the  long- 
term  needs  of  the  consumer  which  I  will  now  address. 
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The  consumer's  best  interests  on  both  the  demand  and  supply  side  is 
for  the  utilities  to  have  the  incentive  to  make  the  most  economic 
decisions  considering  all  the  factors.   Just  as  we  have  argued  that 
rates  should  be  set  on  the  basis  of  marginal  cost  principles  which 
send  the  most  complete  economic  signals  to  customers,  we  believe 
that  the  consumer  will  most  benefit  when  supply  decisions  are  made 
on  the  basis  of  marginal  cost  principles  which  encourage  the  develop- 
ment of  the  most  efficient  and  least  costly  facilities.   Cost  in 
these  cases  obviously  includes  capital  and  other  fixed  costs  as  well 
as  operating  fuel  costs.   It  is  the  overall  total  energy  production 
cost  that  should  be  delivered  to  customers  in  the  most  economic  way, 
and  it  is  for  the  overall  cost  that  utilities  must  be  paid  whether 
via  the  rate  base  or  automatic  adjustment  clauses.   Any  noneconomic 
disincentive,  against  capital  which  does  not  lead  to  an  optimization 
of  the  lowest  aggregate  cost  will  of  course  hurt  the  consumer's 
interest  and  lead  to  a  misallocation  of  resources.   In  this  case,  as 
we  have  stressed,  it  leads  to  a  greater  reliance  on  oil  generation 
and  higher  oil  imports  instead  of  coal  and  nuclear  generation  from 
American  resources. 

There  are  essentially  five  reasons  why  the  factors  which  result  in 
unwillingness  of  utilities  to  make  capital  expenditures  is  against 
the  best  interests  of  the  consumer. 
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1.  Fuel  cnoice  -  The  ability  of  consumers  to  use  electricity 
generated  from  coal  and  nuclear  fuel,  which  has  a  fuel  cost  component 
considerably  lower  than  oil,  is  directly  tied  to  the  willingness 

and  ability  of  a  utility  to  make  higher  capital  expenditures.   Coal 
generation  is  less  expensive  than  oil  generation  but  coal  plants 
require  a  greater  capital  commitment.   FEA's  experience  in  the  ESECA 
program,  where  we  are  given  the  regulatory  responsibility  to  direct 
utility  companies  to  convert  from  oil  back  to  coal  where  they  once 
burned  coal  and  have  the  capacity  to  do  so,  dramatically  points  out 
the  economic  penalties  paid  by  the  consumer  where  there  is  a 
capital  bias.   For  the  first  74  orders  issued  by  FEA  the  cost  of 
converting  the  oil  plants  back  to  coal  would  involve  investments  of 
$300  million  which  would  have  annual  carrying  costs  of  between  50 
and  60  million  dollars.   Our  estimate  of  fuel  savings,  however, 
resulting  from  burning  coal  instead  of  oil  are  570  million  dollars 
per  year.   Thus  the  annual  cost  of  conversion  will  be  1/10  of  the 
annual  fuel  savings  for  these  plants.   Nevertheless,  except  for  a 
minority  of  the  74,  it  does  not  appear  that  the  utility  companies 
will  voluntarily  make  these  conversions. 

2.  Air  pollution*-  In  order  to  meet  air  pollution  standards, 
utilities  are  given  the  choice  of  switching  to  low  sulfur  fuel  or 

*EPA  has  indicated  its  strong  support  of  the  Administration's  position  to 
include  capital  costs  of  pollution  control  equipment,  as  incurred,  as 
"construction  work  in  progress"  in  the  rate  base.   (See  attached  letter.) 
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installing  expensive  scrubbers  and  other  new  technologies.   So  long 

as  the  bias  to  capital  expenditures  exists,  air  pollution  requirements 

will  be  met  wherever  possible  by  burning  higher  cost  oil  rather  than 

making  long-term  investments  in  scrubbers  and  other  new  technologies. 

In  the  long  run  the  ability  to  fully  utilize  our  coal  facilities 

is  very  much  dependent  on  improving  the  use  of  technologies  to  use 

coal  in  a  clean  way, and  a  disincentive  to  making  those  investments 

necessarily  delays  the  Nation's  ability  to  come  to  grips  with  the  energy 

impact  problem.   The  EPA  has  taken  a  strong  position  that  rate  making 

policies  should  be  modified  to  encourage  the  full  compensation  for 

air  pollution  control  investments  as  a  way  to  expedite  the  ability  of  this 

Nation  to  meet  its  environmental  objectives.   We  are  in  agreement 

with  this  position. 

3.   Delays  -  There  are  many  plants  that  have  been  delayed  because 
of  the  financial  reasons  and  the  difficulties  companies  have  in  making 
accelerated  capital  investments.   Delays  during  the  construction  period 
of  a  billion  dollar  plant,  for  example, have  a  major  cost  to  consumers. 
Even  a  one-year  delay  could  result  in  two  to  three  hundred  million 
dollars  of  additional  costs  because  of  higher  construction  costs, 
additional  interest  during  the  construction  period, and  the  cost 
of  replacement  power  during  the  period  the  new  plant  is  not  available. 
Further,  construction  program  delays  in  an  inflationary  economy 
inevitably  mean  higher  prices  in  the  long  term.   Moreover,  in  the 
event  that  the  construction  delays  lead  to  shortages  in  the  future,  in 
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the  early  stages,   the  only  way  to  play  "catch  up"  will  be  to  build  oil-fired 
generation,  which,  as  we  have  mentioned,  will  have  a  shorter  lead 
time  but  which  will  increase  our  imported  oil  requirements  and 
increase  prices  to  consumers. 

4.  Cost  of  capital  -  The  regulatory  procedures  which  do  not 
fully  allow  for  a  recovery  of  cost  of  capital  will  themselves,  in 

a  spiraling  effect,  raise  the  cost  of  capital  by  reducing  the  credit 
worthiness  of  the  company.   In  this  regard,  we  have  seen  the  decline 
in  bond  ratings  and  stock,  prices  in  proportion  to  book,  value.   Higher 
capital  costs  inevitably  mean  higher  prices  to  the  consumer. 

5.  Productivity  investments  -  Investments  to  retrofit 
facilities  to  improve  the  utilization  of  fuel,  like  other  capital 
investments,  are  retarded  by  disincentives  to  make  capital  investments 
and  tend  to  lead  to  higher  fuel  costs  and  higher  utility  rates. 

Having  reviewed  the  financial  situation  and  regulatory  problems  of 
utilities  and  how  these  constitute  what  I  have  termed  "capital 
disincentives"  1  would  like  to  address  the  issue  of  an  appropriate 
Federal  role  in  electric  utility  ratemaking.   The  first  principle 
in  identifying  a  Federal  role  must  be  to  recognize  the  strong  historic 
tradition  of  state  regulation.   This  tradition  is  founded  on  a  sense 
that  the  local  governments  should  control  their  economic  destinies 


946 


and  with  the  complexity  of  the  problem  which  we  are  facing  ,it  is 
even  more  clear  that  each  state  must  have  the  capacity  to  make 
judgments  and  find^  solutions  to  its  own  needs.   Therefore  the 
principle  of  the  Federal  role  must  be  to  intervene  only  where  the 
states  have  not  shown  a  disposition  to  consider  the  long-term 
national  interests. 

It  is  therefore  incumbent  upon  Federal  government  to  identify  the 
problems  facing  the  state  commissions; to  provide  analytical  assistance 
in  solving  the  problems.   It  is  imperative  that  state  commissions 
have  the  capacity  to  oversee  the  effectiveness  of  the  utility 
management  of  companies  subject  to  its  jurisdiction,  to  make  independent 
estimates  of  future  load  growth  and  public  demand  for  service,  to  analyze 
short-  and  long-term  options  for  construction  and  demand  management 
programs  to  meet  those  public  requirements,  to  make  changes  in  rate 
structures  that  reduce  unnecessary  demand,  to  insure  that  the  fuel 
mixes  selected  by  utilities  are  in  the  public  interest  and  provide 
for  the  lowest  cost  option  to  the  consumer.   By  undertaking  these 
responsibilities  utility  commissions  will  take  the  initiative  in 
protecting  the  public  interest  and  begin  to  exercise  reasonable  control 
over  tradeoffs  of  environmental  policy,  adequacy  of  supply  and  long- 
term  consumer  costs.   To  date, in  time-consuming  rate  case  procedures 
(where  particular  decisions  require  records  in  excess  of  5,000  pages  of 
transcript),  the  role  of  the  utility  commissioner  is  a  passive  response 
to  events  and  proposals  of  the  utility  industry. 
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It  is  therefore  necessary  to  recognize  that  the  regulatory  system 
must  be  improved  and  restructured  to  ensure  a  careful  balance  between 
public  objectives.   Any  legislation  that  Congress  enacts  should  address 
itself  to  those  areas  where  the  utility  commissions  on  their  own  have 
been  hesitant  or  unable  to  begin  to  achieve  important  national  objectives. 
The  Administration's  proposals  which  have  been  described  by  Mr.  Zarb 
are  in  the  areas  of  CWIP,  timeliness  of  rate  decisions,  tax  policy, 
streamlining  of  siting  and  licensing  procedures,  rate  structure  reform, 
fuel  adjustment  procedures,  together  with  Energy  Independence  Authority 
and  the  Labor  Management  proposals. 

The  many  concerns  of  this  Committee  are  also  shared  by  FEA,  and  hopefully, 
an  effort  can  be  undertaken  that  combines  all  of  our  concerns  into  a 
congressional  and  administrative  program  designed  to  achieve  the  multiple 
national  objectives  of  energy  self-sufficiency,  environmental  quality, 
full  employment,  and  the  lowest  long-term  consumer  costs. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON.   DC.     20460 


APR     7 1976 


THE  ADMINISTRATOR 


Dear  Mr.  Chairman: 

This  is  in  response  to  your  request  of  March  22,  1976, 
for  the  comments  of  the  Environmental  Protection  Agency 
on  H.R.  12461,  a  bill,  "To  reform  electric  utility  rate 
regulation,  to  strengthen  State  electric  utility  regulatory 
agencies,  and  for  other  purposes." 

The  bill  acts  in  four  areas.   First,  title  II  deals 
with  utility  rate  reform  by  setting  national  minimum  standards 
for  electric  utility  rate  regulation  and  establishing  an 
Office  of  Electric  Utility  Rulemaking  Assistance.   Second, 
title  III  concerns  the  economic  regulation  of  bulk  power 
supply  in  a  variety  of  ways.   Third,  title  IV  provides 
financial  assistance  to  State  regulatory  authorities  to 
improve  staffing,  consumer  representation,  and  rate  structure 
innovation.   And  fourth,  title  V  involves  the  coordination 
of  planning  and  siting  of  bulk  power  facilities. 

We  defer  to  the  Federal  Energy  Administration,  the 
Federal  Power  Commission,  the  Department  of  the  Treasury 
and  other  affected  agencies  on  the  merits  of  H.R.  12461. 
However,  there  are  several  comments  we  wish  to  make  on  this 
proposed  legislation. 

First,  section  203(c)(1)(B)  prohibits  any  State  regulatory 
authority  from  excluding  the  capital  costs  of  pollution  control 
equipment  from  the  determination  of  a  utility's  rate  base.   We 
firmly  support  this  approach  since  it  will  permit  utilities  to 
budget  for  pollution  control  equipment  and  this  will  provide 
an  incentive  for  the  electric  power  industry  to  install  the 
required  environmental  control  technology. 


950 


In  connection  with  the  issue  addressed  in  section 
203(c)(1)(B),  we  strongly  support  the  Administration's 
position  to  include  the  capital  costs  of  pollution  control 
equipment,  as  incurred,  as  "construction  work  in  progress" 
in  the  rate  base.   In  our  experience,  the  prevalent  disparity 
in  treatment  that  now  usually  exists  between  such  costs  and 
the  fuel  adjustment  clauses  applicable  to  fuel  costs  is  a 
substantial  factor  in  motivating  utilities  to  seek  lower 
sulfur  fuels,  often  foreign  residual  oil,  in  preference  to 
capital-intensive  emission  control  systems  that  permit 
expanded  use  of  our  abundant  domestic  coal  resources. 

Second,  regarding  section  309,  it  is  not  expected  that 
environmental  control  will  adversely  affect  power  plant 
reliability.   The  state-of-the-art  of  control  technology 
as  exemplified  by  flue  gas  desulfurization  has  advanced 
to  the  point  where  a  well-designed  system  should  not  cause 
any  significant  impairment  of  overall  plant  reliability. 
With  the  careful  selection  of  the  type  and  capacity  of  the 
flue  gas  desulfurization  technology,  it  is  possible  that 
over  time  the  scrubber  reliability  can  approach  one  hundred 
percent . 

Third,  with  respect  to  sections  501  and  502  we  support 
the  concept  of  rational  energy  resource  planning  which  is 
sensitive  to  environmental  values.   The  facility  planning 
function  should  be  undertaken  with  sufficient  lead  time  so 
as  to  permit  thorough  analysis  of  the  environmental  impact 
of  any  proposed  power  plant  project.   While  we  support  an 
effort  to  streamline  the  energy  facility  planning  and  siting 
process,  we  must  not  sacrifice  important  environmental  and 
aesthetic  values  while  pursuing  that  goal.   It  must  also  be 
stressed,  and  H.R.  12461  so  states,  that  power  plant  develop- 
ment can  only  occur  in  conformity  with  Federal  air  and  water 
pollution  control  laws.   Since  energy  development  is  often  a 
disruptive  activity,  it  should  be  undertaken  only  after  there 
has  been  an  accurate  projection  of  energy  needs.   Finally,  we 
believe  that  the  objectives  of  energy  development  and  environ- 
mental protection  are  achievable  and  that  they  are  not  mutually 
exclusive . 

We  thank  you  for  the  opportunity  to  review  H.R.  12461. 
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We  have  been  advised  by  the  Office  of  Management  and 
Budget  that  there  is  no  objection  to  the  presentation  of 
this  report  from  the  standpoint  of  the  Administration's 
program. 

rely  yours , 


^rrilj  ?  .   AW. 


Rufcsell  E.  Train 


Honorable  Harley  0.  Staggers 

Chairman 

Committee  on  Interstate 

and  Foreign  Commerce 
House  of  Representatives 
Washington,  D.  C.   20515 
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STATEMENT  OF  ROBERT  I.  HANFLING 
DEPUTY  ASSISTANT  ADMINISTRATOR 

ENERGY  RESOURCE  DEVELOPMENT 
FEDERAL  ENERGY  ADMINISTRATION 

before  the 

Subcommittee  on  Energy  and  Power 
of  the 
House  Committee  on  Interstate  and  Foreign  Commerce 

April  7,  1976 

INTRODUCTION 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee, 
I  appreciate  the  opportunity  to  appear  before  you  today. 
H.  R.  12461  contains  two  sections  dealing  with  the  rate  making 
treatment  of  construction  work  in  progress  (CWIP)  of  electric 
utilities.   Section  203(c)  allows  inclusion  of  CWIP  by  state 
regulatory  agencies  up  to  66  2/3%  of  CWIP  after  certain 
prerequisites  are  met.   Section  306  amends  the  Federal  Power 
Act  to  prohibit  the  Federal  Power  Commission  (FPC)  from  including 
any  portion  of  CWIP  in  the  rate  base. 

FEA's  position  on  CWIP  is  not  a  new  one.   We  have  long 
favored  inclusion  of  CWIP  because  of  its  favorable  effect  on 
the  ability  of  utilities  to  meet  their  capital  requirements. 
On  April  14,  1975,  FEA  testified  before  the  Senate  Committee 
on  Government  Operations  in  support  of  the  President's  proposed 
Energy  Independence  Act  of  1975,  including  Section  707,  which 
prohibits  regulatory  agencies  from  making  inclusion  of  CWIP 
unlawful.   More  recently,  on  February  24  of  this  year,  FEA 
testified  before  the  House  Budget  Committee  in  favor  of  the 
Labor-Management  Committee's  proposed  Electric  Power  Facility 
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Construction  Incentive  Act  of  1975,  which  encourages  inclusion 
of  CWIP.   Finally,  last  month  FEA  participated  in  FPC  rulemaking 
proceedings  by  submitting  a  written  statement  and  presenting 
oral  argument  supporting  inclusion  of  CWIP. 

Capital  Requirements  of  the  Electric  Utilities 

The  electric  utility  industry  is  the  Nation's  most  capital 
intensive  industry.   Because  of  its  high  investment  needs  and 
low  amortization  rates,  capital  investment  of  almost  $4  is 
needed  to  produce  $1  of  annual  revenues.   By  contrast,  the  average 
manufacturing  company  needs  only  $.75  to  produce  $1  of  annual 
sales.   Even  the  most  capital  intensive  industries  need  con- 
siderably less  capital  per  dollar  of  sales:   telephone  companies 
need  about  $2.75;  aluminum  companies  need  $1.30,  and  petroleum 
companies  need  only  about  $1. 

The  amount  of  new  electric  utility  capital  investment 
that  will  be  required  in  the  future  depends  in  part  on  future 
demands  for  electricity.   Our  Nation  will  continue  to  require  an 
increasing  supply  of  electricity.   Although  the  historical 
growth  rate  of  electricity  has  been  about  7%  per  year,  there 
was  little  or  no  average  demand  growth  in  1974  and  only  2%  in 
1975,  as  consumers  adapted  to  higher  prices  and  economic  slowdown. 
However,  FEA  estimates  that,  as  the  economy  recovers,  electric 
demand  growth  will  increase  to  5  to  6%  per  year  through  1985. 

Despite  a  growth  rate  lower  than  historical  levels,  the 
amount  of  capital  needed  to  finance  new  facilities  to  meet 
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necessary  future  demand  will  not  decline  from  the  pre-embargo 
level.   Capital  investment  per  kilowatt  of  capacity  has  increased 
for  several  reasons,  including  general  inflation,  increased 
interest  rates,  increased  technological  complexity  of  facilities, 
pollution  and  safety  controls,  lengthening  construction  periods, 
and  shift  from  oil  and  gas  to  coal  and  nuclear  generation. 
The  increasing  cost  of  facilities  is  expected  to  more  than  offset 
the  decline  in  the  demand  growth  rate  so  that  the  total  amount 
of  capital  required  for  new  construction  will  continue  to  increase 
Despite  significant  cancellations  and  deferrals  of  new  plant, 
private  owned  utilities  expect  to  spend  $18  billion  on  new 
construction  in  1976,  16%  more  than  in  1975. 

The  OPEC  oil  embargo  of  1973-1974  made  it  clear  that  the 
threat  to  our  economy  and  our  national  security  posed  by 
dependence  on  unreliable  foreign  energy  sources  is  unacceptable 
and  that  the  U.S.  must  increase  its  reliance  on  domestic  energy 
resources.   With  the  quadrupling  of  oil  prices  and  the  decline 
in  the  supply  of  natural  gas,  it  has  become  increasingly  necessary 
for  utilities  to  shift  from  oil  and  gas  t©  cheaper  and 
domestically  available  coal  and  uranium.   Such  a  shift  would 
reduce  U.S.  oil  imports  and  provide  lower  cost  energy  to  consumers 

Both  the  President  and  the  Congress  recognized  the  importance 
of  converting  utilities  to  more  abundant  domestic  energy  resources. 
Under  the  Energy  Supply  and  Environmental  Coordination  Act  of 
1974,  as  amended,  FEA  is  authorized  to  prohibit  power  plants 
with  coal  burning  capability  from  burning  natural  gas  or 
petroleum  products  and  to  require  power  plants  in  the  early 
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planning  process  to  be  designed  with  coal  burning  capability. 
A  shift  to  coal  use  requires  significant  capital  investment 
not  only  for  coal  handling  and  burning  facilities  but  also  for 
pollution  control  systems. 

Thus,  substantial  capital  investment  by  the  electric 
utility  companies  will  be  required  if  national  energy  goals  of 
reduced  energy  dependence  and  sufficient  energy  for  economic 
growth  and  full  employment  are  to  be  achieved.   FEA  estimates 
that  between  1974  and  1984  the  electric  utilities  will  need  to 
spend  $200  to  $300  billion  (in  1975  dollars)  for  new  plant  and 
equipment  to  meet  long  run  demand  for  electricity,  depending 
on  such  factors  as  the  extent  of  load  management,  growth  in 
electric  demand,  and  the  portion  of  electric  generation  shifted 
from  oil  and  natural  gas. 

Effect  of  AFUDC  on  Utility  Financing 

One  important  obstacle  to  raising  sufficient  capital  for 
new  utility  plant  is  the  exclusion  of  CWIP  from  the  rate  base. 
Most  regulatory  commissions  exclude  CWIP  from  the  rate  base  and 
do  not  allow  current  cash  recovery  of  return  on  capital  investment 
in  new  construction.   Instead,  a  noncash  allowance  for  funds  used 
during  construction  (AFUDC)  equal  to  the  amount  of  such  return  is 
included  in  current  reported  income  and  is  added  to  plant  book 
value.   As  a  result,  a  significant  portion  of  reported  earnings 
is  made  up  of  noncash  income.   Cash  recovery  of  return  on  CWIP  is 
realized  through  depreciation  only  after  the  plant  is  completed 
and  added  to  the  rate  base.   The  cost  of  financing  this  deferred 
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recovery  is  reflected  in  rates  and  borne  by  the  consumer. 
The  reduction  in  current  cash  income  and  deferral  of  cash  recovery 
of  current  financing  costs  associated  with  ongoing  new 
construction  reduce  internal  cash  flow,  increase  the  need  for 
external  financing  for  new  construction,  and  increase  the  risk 
of  investment  in  utilities  and  thus  the  cost  of  attracting 
external  funds.   The  adverse  impact  of  AFUDC  on  utility  financing 
tends  to  create  a  bias  against  capital  investment. 

Until  the  mid-1960s  the  investor-owned  utilities  were  able 
to  raise  internally  40  to  50%  of  cash  expended  for  new  plant 
and  equipment.   After  1970,  however,  because  of  increased  capital 
expenditures  accompanied  by  decreased  cash  flow  earnings,  the 
percentage  provided  by  internal  funds  dropped  to  27%. 

The  cost  per  kilowatt  of  capacity  in  constant  dollars, 
declined  steadily  since  the  1950s  until  about  1970,  at  which 
point  costs  turned  upward.   They  have  since  continued  to  accelerate 
Because  of  the  rapid  rise  in  the  cost  of  new  plants,  capital 
expenditures  have  increased  from  less  than  2  to  almost  3  times 
reported  earnings. 

Funds  for  capital  investment  are  generated  internally  through 
depreciation,  cash  earnings  retained  in  the  business,  and 
deferred  taxes.   During  the  last  decade,  while  plant  expenditures 
have  almost  quadrupled,  depreciation  has  little  more  than 
doubled.   The  percentage  of  capital  expenditures  covered  by 
depreciation  has  dropped  from  just  under  40%  to  just  under  25%. 


958 


Depreciation  can  be  taken  only  after  a  plant  is  in  service  so 
that  the  rapid  escalation  of  the  cost  of  individual  plants  and 
the  lengthening  of  construction  periods  result  in  more  rapid 
growth  in  capital  expenditures  than  in  allowance  for  depreciation. 

Earnings  after  dividends  have  less  than  doubled  over  the 
last  decade  and,  more  importantly,  the  amount  of  earnings 
attributable  to  AFUDC  (and  therefore  unavailable  for  capital 
expenditures)  has  risen  from  4%  to  31%  in  1974  or  from  $94  million 
to  just  under  $1.6  billion.   Rising  construction  and  financing 
costs  and  lengthening  construction  periods  have  increased  the 
amount  of  capital  costs  accumulated  during  the  construction 
period.   Average  yield  on  new  utility  bonds  rose  from  4.6%  in 
1966  to  9.7%  in  1974.   Direct  and  indirect  construction  costs 
of  large  coal  and  nuclear  base  load  plants  tripled  from  1967  to 
1973  and  construction  periods  grew  from  5  years  for  plants  started 
in  1967  to  10  years  for  plants  started  in  1974.   The  full  cost 
of  the  delivered  generating  plant  has  risen  by  a  factor  of  five. 
As  a  result,  earnings  retained  in  the  business  less  AFUDC  have 
declined  steadily  from  a  net  inflow  to  utilities  of  $720 
million  to  a  net  outflow  of  more  than  $250  million  in  1974. 

To  some  extent  this  decline  in  cash  earnings  retained  in 
the  business   has  been  compensated  by  an  increase  in  deferred 
income  taxes,  from  $53  million  in  1965  to  $835  million  in  1974. 
However,  this  source  of  funds  is  limited  since  total  federal 
income  tax  paid  in  1974  was  only  $563  million. 


959 


The  net  result  of  increasing  capital  needs  and  limited 
growth  in  internal  funds  is  that  external  financing  has  jumped 
from  $1.4  billion  in  1965  to  $12.0  billion  in  1975,  or  from  45% 
of  total  construction  expenditures  in  1965  to  80%  in  1975. 
Because  of  insufficient  cash  flow  some  utilities  have  had  to 
borrow  in  order  to  pay  dividends  based  on  reported  earnings. 

At  the  same  time  that  the  need  for  external  funds  has 
increased,  it  has  become  increasingly  difficult  for  the 
utilities  to  raise  external  funds.   Cancellations  and  deferrals 
of  more  than  $20  billion  of  new  plant  construction  have  been 
announced,  affecting  60%  of  all  new  capacity  scheduled  for 
operation  between  now  and  1985.   Although  many  of  these 
announcements  reflect  a  necessary  adjustment  to  reduced  demand 
projections  as  well  as  financing  problems,  cancellations  and 
deferrals  have  been  concentrated  in  the  highly  capital  intensive 
nuclear  and  coal  generation  plants'  and  in  companies  with  the 
greatest  financing  difficulties. 

AFUDC  has  contributed  significantly  to  the  difficulty  in 
raising  external  /funds.   Capitalization  of  financing  costs  of 
plant  under  construction  through  AFUDC  means  that  such  costs 
begin  to  be  recovered  only  after  completion  of  the  plant  (5  to  10 
years)  and  recovery  is  extended  throughout  the  life  of  the  plant 
(approximately  30  years).   This  long  delay  between  capital  cost 
expenditures  for  new  plant  and  cost  recovery  increases  the  risk  of 
capital  investment.   A  utility  may  well  find  it  more  attractive 
to  accept  the  higher  fuel  cost  of  less  capital  intensive  plant 
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and  receive  cash  immediately  to  pay  for  fuel  than  to  construct 
capital  intensive  facilities  that  are  more  efficient  over  the 
long  run  but  which  result  in  substantial  delay  in  recovery  of 
higher  capital  costs. 

AFUDC  also  increases  the  risk  of  utility  investment  for 
potential  purchasers  of  utility  stocks  and  bonds.   The  increasing 
importance  of  AFUDC  and  consequent  decrease  in  the  percentage  of 
currently  reported  earnings  that  is  received  in  cash  reduces  the 
"quality"  of  earnings.   In  1974  31%  of  reported  earnings  were 
represented  by  AFUDC,  which  is  a  call  on  future  earnings  rather 
than  a  current  cash  contribution  to  the  financial  needs  of  the 
utilities.   For  some  companies  AFUDC  contributed  as  much  as  100% 
of  reported  earnings.   The  decline  in  quality  of  .arnings 
increases  the  cost  of  debt  and  equity  of  financing  by  utilities 
and  hence  the  present  and  future  cost  to  consumers. 

Quality  of  earnings  is  an  important  factor  in  the  assessing 
the  value  of  common  stock,  and  many  investors  regard  future 
earnings  as  less  important  than  current  cash  earnings.   As  the 
quality  of  a  utility's  reported  earnings  deteriorates  with 
increased  AFUDC,  the  market  price  of  utility  common  stock  declines, 
eventually  below  book  value.   Continued  offerings  of  common 
stock  below  book  value  lead  to  further  deterioration  of  per 
share  earnings  performance  and  consequently  to  increased  cost 
of  equity  capital.   In  1966  market  value  averaged  2.05  times 
book  value  for  utility  stock.   This  ratio  declined  through  1974 
and  reached  its  nadir,  .67  times  book  value,  in  the  wake  of 
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the  announcement  by  Consolidated  Edison  that  it  would  pass  its 
dividend.   By  June  1975  the  average  market  to  book  ratio  rose 
to  .89,  but  still  well  below  1.0. 

Prospective  bond  purchasers  also  take  into  account  the 
quality  of  earnings.   Generally,  for  the  purpose  of  calculating 
interest  coverage,  non-operating  earnings,  such  as  AFUDC ,  are 
only  admissible  to  a  maximum  limit  of  about  11%  of  operating 
earnings.   Investors  consider  coverage  ratios  a  crucial  factor 
in  evaluating  debt  securities.   Over  the  past  ten  years,  the 
ratings  of  the  debt  securities  of  more  than  70  major  utilities 
have  been  reduced  by  bond  rating  agencies,  to  a  great  extent 
because  of  a  decline  in  interest  coverage  ratios.   In  1966  the 
average  coverage  ratio  for  utilities  was  as  high  as  5.3.   But 
by  1970  it  had  declined  to  3.4  and  in  1974  fell  to  2.1. 
Downgrading  of  bonds  results  in  substantial  increases  in  interest 
costs.   At  the  end  of  1975,  the  interest  rate  on  a  new  Baa  bond 
was  more  than  2  percentage  points  higher  than  the  interest  rate 
on  a  new  Aaa  rated  utilities  bond. 

The  exclusion  of  most  AFUDC  from  interest  coverage  also 
restricts  the  ability  of  utilities  to  use  debt  financing  rather 
than  equity  financing,  which  is  the  more  expensive  method  of 
raising  capital.   Outstanding  bond  indentures  prohibit  issuance 
of  additional  debt  unless  a  certain   minimum  coverage  ratio 
(usually  2.0)  is  maintained.   Many  utilities  are  barred  from 
acquiring  additional  capital  through  issuance  of  debt  and  are 
forced  to  seek  stock  even  when  its  market  price  has  fallen  below 
book  value.   If  AFUDC  were  replaced  by  current  cash  earnings, 
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utility  coverage  ratios  would,  on  the  average,  be  one-sixth 
higher  and  more  debt  could  be  issued. 

Since  1974  there  has  been  some  improvement  in  the  financial 
condition  of  the  electric  utilities.   In  response  to  financial 
problems  of  the  utilities,  commissions  have  granted  substantial 
rate  increases.   Since,  during  the  same  period,  many  new  plants 
were  completed  and  added  to  the  rate  base  and  new  construction 
was  reduced,  AFUDC  has  remained  at  about  $1.6  billion.   Thus, 
both  quality  of  earnings  and  interest  coverage  ratios  have  shown 
some  improvement.   To  a  significant  extent  this  improvement  is 
due  to  the  substantial  decline  in  1974-1975  electric  demand  growth 
from  the  historical  growth  rate  and  deferral  and  cancellation  of 
new  construction. 

As  the  economy  recovers,  electric  demand  is  expected  to 
grow  at  5  to  6%  per  year  through  1985.   With  the  accelerating 
cost  of  new  plant,  substantial  new  capital  investment  will  be 
necessary  if  future  demand  is  to  be  met.   The  financial 
consequences  of  AFUDC,  which  were  mitigated  by  a  temporary  period 
of  little  or  no  demand  growth,  will  again  strain  the  ability  of 
electric  utilities  to  finance  necessary  capital  investment.   When 
financing  is  difficult  and  requires  continuous  rate  relief  to 
offset  the  adverse  effects  of  AFUDC,  a  bias  against  capital 
investment  is  created.   Utilities  will  seek  to  minimize  capital 
investment.   They  will  tend  to  avoid  construction  of  new  capital 
intensive  facilities  such  as  coal  or  nuclear  generation  plants 
and  conversion  of  existing  oil  and  gas  plants  to  coal. 


963 


Instead  they  will  rely  on  oil  or  gas  fired  generation  plants, 
thereby  increasing  U.  S.  energy  dependence  and  reducing  the 
incentives  for  development  of  abundant  domestic  energy  resources. 

Inclusion  of  CWIP  in  the  rate  base  would  remove  the  bias 
created  by  AFUDC  against  capital  investment.   First,  a  larger 
amount  of  internally  generated  cash  would  be  available  for 
investment  and  construction  of  new  facilities  would  not  cause  a 
deterioration  on  the  quality  of  earnings.   If  all  AFUDC  had  been 
received  as  cash  earnings  in  1974,  the  utilities  would  have  been 
able  to  finance  internally  almost  40%  of  their  total  cash 
expenditures  for  plant  and  equipment.   Further,  financing  costs 
would  be  recovered  as  the  expenditures  were  made,  reducing  the 
risk  of  capital  investment.   Finally,  quality  of  earnings  would 
be  improved,  reducing  the  cost  of  attracting  new  equity  and  debt 
capital.   New  common  would  not  have  to  be  sold  at  below  book 
value.   Utility  interest  coverage  ratios  would  increase,  reducing 
the  interest  that  must  be  offered  on  new  bonds  and  increasing 
the  extent  to  which  debt  rather  than  equity  financing  could  be 
used. 

Effect  of  Inclusion  of  CWIP  on  the  Incentive  for  Unnecessary  New 
Construction 

Several  arguments  have  been  advanced  against  inclusion  of 
CWIP.   First,  it  has  been  argued  that,  if  a  utility  can  realize 
return  on  capital  invested  in  new  facilities  immediately  rather 
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than  waiting  for  their  completion  and  operation,  there  will  be 
incentive  to  begin  construction  of  facilities  long  before  they 
are  needed  and  to  delay  their  completion  until  demand  for 
electricity  has  grown  sufficiently  to  require  additional  capacity. 

Inclusion  of  CWIP  would  not  create  an  incentive  for  construction 
of  unnecessary  facilities  or  prolonged  construction.   Utility 
rates  are  set  to  cover  historical  costs  which  are  the  recognized 
expenses  of  the  previous  12  months  (called  the  test  period) . 
The  return  on  capital  allowed  by  the  commission  is  based  on  the 
capital  investment  per  kilowatt  of  capacity  operating  in  the  test 
period  and  equals  the  cost  of  attracting  capital.   Because  of 
the  complexities    of  the  regulation  process,  there  is  often  a 
delay  of  6  to  18  months  between  a  request  -for  rate  increase  to 
cover  increased  expenses  and  the  granting  of  an  increase.   Since 
capital  costs  per  kilowatt  of  new  capacity  are  increasing, 
current  rates,  based  on  the  test  period  costs,  generally  yield  a 
return  on  capital  that  is  less  than  the  allowed  return.   Since 
earned  return  is  below  the  cost  of  capital,  it  is  to  the  benefit 
of  the  utility  to  minimize,  not  maximize,  new  capital  investment. 

Further,  unnecessary  delay  in  completion  of  a  plant  delays 
return  of  capital  in  the  form  of  depreciation.   The  sooner  the 
utility's  capital  is  returned,  the  sooner  it  can  be  reinvested. 
Delayed  depreciation  is  contrary  to  the  financial  interests  of 
the  utility  and  actions  delaying  recovery  through  depreciation 
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would  be  avoided.   Finally,  unnecessary  capital  expenditures  would 
increase  the  need  for  rate  increases  to  cover  costs  and  would 
stimulate  public  concern  over  rates  and  opposition  to  future  rate 
increases,  including  those  necessary  to  cover  unavoidable  costs. 
Public  pressure  against  rate  increases  is  already  strong  enough 
without  the  addition  of  requests  for  unnecessary  rate  increases. 

Effects  of  CWIP  on  Consumers 

A  second  argument  made  against  inclusion  of  CWIP  is  that 
it  would  increase  the  cost  of  electricity  to  consumers.   This 
argument  fails  to  consider  that  in  the  long  run  inclusion  of 
CWIP  results  in  lower,  not  higher,  rates  to  consumers.   Because 
capital  costs  during  construction  are  recovered  immediately, 
there  is  an  increase  in  rates  during  the  construction  period, 
particularly  during  the  final  5  years  of  construction.   But 
completed  plants  can  be  as  much  as  20  to  25%  cheaper  since  their 
stated  value  on  the  balance  sheet  is  reduced  by  the  amount  of 
AFUDC  that  would  ^otherwise  have  been  included.   The  net  absolute 
dollar  cost  to  the  consumer  with  CWIP  is  lower  since  rates  will 
not  include  the  cost  of  deferring  construction  financing 
costs  (i.e.,  the  rate  of  return  on  unrecovered  financing  costs). 

The  savings  to  consumers  from  a  lower  book  cost  of  the  plant 
is  realized  by  consumers  over  the  period  that  construction  costs 
are  amortized.   We  estimate  that  the  consumer  will  pay  an 
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increase  of  4  or  5%  of  the  value  of  the  plant  on  average  for  a 
period  of  3  to  5  years  if  CWIP  is  included  in  the  rate  base  but  will 
save  an  average  of  2  to  3%  of  the  cost  of  plant  for  the  next  30 
years.   In  absolute  dollars  the  savings  to  consumers  from  lower 
rates  over  the  life  of  the  plant  are  substantially  greater  than 
the  cost  due  to  higher  rates  during  the  construction  period. 

Assuming  the  same  cost  of  capital  under  either  regulatory 
procedure  and  a  single  discount  rate  for  utilities  and  consumers, 
the  cost  of  new  plant  to  the  consumer  in  terms  of  present  value 
is  the  same  whether  AFUDC  is  used  or  CWIP  is  included  in  the 
rate  base.   But,  since  it  appears  that  inclusion  of  CWIP  would 
reduce  the  cost  of  capital  to  a  utility,  the  cost  to  the  consumer 
would  be  lower  where  CWIP  is  included  under  both  absolute  and 
present  value  analysis. 

Although  the  net  effect  of  inclusion  of  CWIP  would  be  beneficial 
for  consumers,  FEA  is  acutely  aware  that  sudden  utility  rate 
increases  would  put  severe  strain  on  many  consumers.   For  this 
reason  we  support  gradual  introduction  of  CWIP  into  the  rate  base. 

Effect  of  CWIP  on  Competition  in  Bulk  Power  Supply 

A  third  argument  made  against  inclusion  of  CWIP  at  the  FPC 
level  is  that  it  would  discourage  wholesale  customers  from 
constructing  their  own  generation  facilities  and  therefore  reduce 
competition  since  these  customers  will  already  be  paying  the  cost 
of  future  facilities  of  utility  from  which  they  are  currently 
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purchasing  power.   But  the  fact  that  a  consumer  might  consider 
building  his  own  generation  facility  does  not  mean  that  he  should 
not  pay  for  the  system  costs  of  electricity  he  purchases. 
Utilities  are  ongoing  systems  with  the  legal' responsibility  to 
provide  for  future  energy  needs.   The  assurance  of  sufficient 
energy  supply  in  the  future  affects  current  economic  activity  and 
benefits  current  consumers  and,  because  of  pooling  and  inter- 
connections among  utility  systems,  the  future  viability  of  one 
utility  system  affects  adjacent  systems.   It  seems  unreasonable 
for  a  current  consumer  to  be  allowed  to  avoid  the  costs  of 
maintaining  an  ongoing  energy  supply  system  merely  because 
sometime  in  the  future  he  may  seek  alternative  sources  of  energy. 

Further,  it  is  unclear  that  inclusion  of  CWIP  would  in 
fact  create  a  substantial  disincentive  for  construction  of 
generation  facilities  by  wholesale  customers.   Although  a 
wholesale  customer  contemplating  construction  of  his  own  facility 
would,  during  the  construction  period,  be  paying  for  a  portion 
of  the  capital  colts  of  facilities  being  constructed  by  the 
utility,  the  customer  can  avoid  the  bulk  of  the  cost  of  new 
facilities  (i.e.,  depreciation)  which  is  charged  through  rates 
only  after  the  facility  is  in  service.   Also,  it  is  unclear  why 
an  increase  in  the  cost  of  purchased  power  due  to  cash  return 
allowed  on  CWIP  should  discourage  development  of  alternative 
sources  of  electricity.   On  the  contrary,  higher  rates  would  seem 
to  make  alternative  sources  more  attractive  and  economically 
feasible . 
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Conclusion 

FEA  supports  inclusion  CWIP  in  the  rate  base  by  regulatory 
commissions.   Such  a  regulatory  policy  would'  increase  utility 
cash  flow,  improve  the  ability  of  utilities  to  attract  external 
financing,  and  thereby  facilitate  realization  of  national  energy 
goals.   Moreover,  it  would  benefit  consumers  by  reducing  the  cost 
of  capital  to  utilities  and,  thus,  the  costs  which  must  be 
recovered  through  rates  and  by  ensuring  adequate  future  energy 
supply. 
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TESTIMONY  OF 

ALFRED  E.  KAHN ,  CHAIRMAN 

NEW  YORK  STATE  PUBLIC  SERVICE  COMMISSION 

Before  the 

U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

ON  H.R.  12461 

WASHINGTON,  D.C. 
April  7,  1976 

This  is  an  extremely  impressive  bill.   As  I  am  sure  you 
will  by  now  have  discovered,  it  is  bound  also  to  be  very  controversial, 

It  is,  I  believe,  undeniable  that  the  bill  addresses 
itself  to  a  closely  interrelated  set  of  problems  that  are  at  least 
national  in  their  scope.   And  they  are  problems  also  of  very  great 
importance  to  our  country. 

For  these  reasons,  I  think  it  is  not  only  fitting  that 
Congress  address  itself  to  these  problems:  I  think  it  is  v- 
desirable  that  it  do  so. 

Finally,  to  complete  this  set  of  very  general  and  summary 
observations,  I  am  fundamentally  in  agreement  with  the  bill's 
general  approach  to  those  problems.   As  I  see  it,  that  approach  is 
an  integrated  one  —  designed  to  conserve  our  energy  supplies, 
and  to  improve   the  efficiency  with  which  we  make  those  supplies 
available  to  us. 

Although,  having  had  the  opportunity  of  studying  earlier 
versions  of  this  bill,  I  can  see  clearly  the  many  ways  in  which  it  has 
been   altered,   and  in  my  judgment  improved,  in  the  light  of 
criticisms  of  the  kind  that  I  have  raised,  I  continue  to  have  genuine 
uncertainties  about  some  of  its  provisions,  and  reservations  about 
others  --  particularly  those  provisions  that  seem  to  be  unrelated  to 
the  central  purposes  of  promoting  efficiency  and  conservation. 
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My  continuing  uncertainties  relate  principally  to  the 
question  of  whether  it  is  in  all  cases  either  necessary  or  desirable 
to  set  highly  detailed  legislative  specifications  at  the  federal 
level,  and  to  what  extent,  instead,  it  is  desirable  to  leave  a 
wider  range  of  discretion  to  independent  regulatory  commissions 
and  to  the  states.   As  for  the  former,  it  is  as  a  result  of  long 
historical  experience  that  we  have  come  to  recognize  the  impossibility 
of  providing  in  advance  by  legislation  rules  that  will  be  suitable 
for  all  times,  places  and  circumstances,  and  the  corresponding 
importance  therefore  of  giving  administrative  agencies  leeway  to 
apnly  the  general  policies  with  discretion  in  the  light  of  those 
varying  circumstances. 

As  for  the  second,  it  is,  as  I  say,  undeniable  that  the 
federal  government  has  a  compelling  interest  and  an  obligation  to 
ensure  efficiency  in  the  use  of  our  limited  energy  resources  and 
a  minimum  dependence  upon  foreign,  cartel-controlled  oil,  and  to 
use  its  authority  over  interstate  commerce  to  supplement  and 
reenforce  state  regulations  directed  toward  the  same  end.   But  when 
it  comes  to  areas  of  essentially  social  policy,  I  have  doubts  about 
how  far  it  is  desirable  to  go  in  restricting  the  discretion  of  the 
several  states. 

****** 

The  heart  of  the  bill,  from  my  point  of  view,  is  the 
provisions  that  mandate  cost-based,  and  specifically  incremental 
cost-based  pricing,  prices  that  would  vary  by  time  of  consumption, 
and  requiring  the  full  exploration  and  implementation,  to  the  extent 
it  is  economically  feasible,  of  the  entire  range  of  load  management 
techniques  --  section  204,  on  this  last  subject,  strikes  me  as 
excellent.   The  basic  injunction  that  rates  be  based  on  cost  fits 
integrally,  as  I  have  already  suggested,  with  the  other  provisions 
which  attempt  to  attack  and  control  these  costs  --  to  improve 
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efficiency,  encourage  long-range  planning  and  inter-company  integration 
improve  system  reliability,  and,  to  the  extent  it  proves  sensible  -- 
I  applaud  the  provision  for  study  of  this  question  by  the  FPC  and 
the  FTC  —  to  foster  competition. 

I  know  that  you  have  already  taken  extensive  testimony 
on  the  pricing  portions  of  the  act,  some  of  which  I  have  already 
had  an  opportunity  to  read   and  there  is  therefore  no  reason 
for  me  to  duplicate  the  comments  on  the  fundamental  validity 
of  incremental  cost  and  time-of -consumption  pricing  principles, 
of  which  I  am  a  strong  proponent.   As  a  state  regulator   who  is 
trying  to  put  these  principles  into  practice,  to  the  extent  it  proves 
sensible  to  do  so,  I  can  only  applaud  the  proposed  use  of  your 
authority  over  interstate  commerce  to  supplement  and  reenforce 
such  efforts,  by  closing  the  door  to  competition  among  the  states 
in  avoiding  them.   Since  these  efforts  have  been  widely  misunderstood, 
I  feel  I  must  emphasize  that  incremental  cost  and  peak  responsibility 
pricing  are  not  and  should  not  be  employed  as  devices  for  subsidizing 
residential  consumption  at  the  expense  of  commerce  and  industry. 
As  an  economist,  I  most  emphatically  do  not  subscribe  to  the  vulgar 
popular  misconception  that  one  can  serve  the  interests  of  the 
"consumer"  by  soaking  industry;  on  the  other  hand,  and  speaking  also 
as  an  economist,  I  think  it  desirable  that  states  trying  to  base 
rates  on  economic  cost  not  be  prevented  from  doing  so  by  the  fear 
of  loss  of  employment  to  states  that  decline  to  do  so,  especially 
when  there  is  a  powerful  national  interest  in  promoting  those  ends. 

There  is  an  additional  aspect  of  the  federal  government's 
proper  interest  in  peak  responsibility  pricing  that  I  should  like 
to  emphasize.   It  appears  that  the  capital  needs  of  the  electric 
industry  during  the  next  decade  are  likely  to  be  very  large,  and  to 
put  a  strain  on  our  available  resources.   In  view  particularly  of 
the  encouragements  that  our  Federal  Income  Tax  laws  provide  for  the  . 
construction  of  new  capacity,  it  is  particularly  desirable  to 
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ensure  that  the  construction  of  additional  capacity  is  not 
inefficiently  promoted  by  rates  at  the  tine  of  system  peak  demand 
below  incremental  costs. 

Indeed,  in  light  of  these  considerations,  I  think  it 
would  be  an  entirely  proper  enforcement  device  to  make  the  provision 
of  these  tax  incentives,  and  the  investment  credit  in  particular, 
contingent  upon  the  utility  companies  demonstrating  their  use  of 
these  pricing  principles  to  the  maximum  feasible  extent  in  their 
rate  structure  presentations  to  regulatory  commissions. 

There  is  logic,  of  course,  in  the  enforcement  device 
provided  here,  in  paragraph  (c)  of  Section  203  —  namely,  that 
construction  work  in  progress  not  be  permitted  in  rate  base  unless 
the  utility  company's  rate  schedules  conform  to  these  requirements  -- 
since  the  purpose  of  the  former  provision  is,  precisely,  to  make  it 
possible  for  companies  to  finance  additional  construction.   It 
makes  sense  to  deny  that  arrangement  in  instances  in  which  the  need 
for  building  the  additional  capacity  has  not  been  subjected  to  the 
proper  market  test  —  by  which  I  mean  to  refer  not  only  to  pricing 
based  on  incremental  cost  principles  but  also  to  cost-effective 
load  management,  as  prescribed  in  Section  204.   I  suggest  that  the 
Committee  consider  the  tax  incentive  device  as  an  additional 

enforcement  mechanism. 

****** 

I  turn  now  to  a  brief  identification  of  the  provisions 
about  which  I  have  much  greater  uncertainty,  for  the  two  related 
reasons  that  I  have  already  described  --  namely,  where  I  fear  the 
legislative  provisions  seem  to  me  to  leave  possibly  inadequate  room 
for  flexible  administrative  determinations  in  the  light  of  varying 
circumstances  of  time  and  place,  and  questionable  intrusions  of  federa 
social  welfare  policies  in  areas  that  might,  consistently  with  the 
central  purposes  of  the  act,  better  be  left  to  the  several  states.   I 
qualify  these  reservations  by  emphasizing  that,  to  my  regret,  I  have 
not  had  the  opportunity  to  study  the  bill  with  as  much  care  as  I 
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would  like,  and  it  is  possible  in  more  than  one  of  these  cases  that 
I  have  failed  adequately  to  appreciate  the  ways  in  which  the 
law  has  been  rendered  more  flexible  by  its  recent  revisions. 

I  begin  with  the  central  operative  provision  of  Section 
203  Ca)  CD  /  which  provides  that  rates  to  each  customer  or  customer 
class  be  designed  "to  the  maximum  extent  practicable,  to  reflect 
the  costs...."   Precisely  because  I  am  in  basic  agreement  with  this 
provision,  it  serves  as  a  useful  illustration  of  my  residual 
uncertainties  about  the  desirability  of  denying  states  almost 
totally  discretion  in  these  matters.   For  example,  there  is  a  long 
and  widely  accepted  regulatory  tradition  that  customers  should,  within 
reason, be  insulated  from  painfully  abrupt  changes  in  rates  resulting 
from  sharp  shifts  in  the  burden  of  revenue  requirements  among  customer 
classes  --  even  where  those  shifts  might  be  justified  on  cost 
grounds.   Yet  this  paragraph  would  seem  to  preclude  any  such  policy. 
Some  states  may,  from  time  to  time  or  as  a  matter  of  basic  policy, 
wish  explicitly  to  subsidize  some  classes  of  consumption  at  the 
expense  of  others:   it  is  not  totally  clear  to  me  that  the  federal 
government  ought  to  prevent  such  subsidies,  except  where  they  have 
the  effect,  as  the  bill  states  at  the  outset,  of  placing  "states 
which  implement  rate  reforms... at  a  competitive  disadvantage  by 
reason  of  the  failure  of  other  States  to  implement  such  reforms...." 
(Section  102) 

I  observe,  next,  that  the  provision  for  so-called  Lifeline 
rates,  in  paragraph  3  CA) ,  of  course  departs  from  these  principles, 
and  causes  me  to  question  whether  the  federal  government  should 
impose  this  kind  of  social  welfare  internal  subsidization  on  the 
states.   As  an  economist,  I  am  inclined  to  be  very  leery  about 
tinkering  with  price  as  a  means  of  achieving  income  distributional 
purposes  --  and  particularly  with  reducing  price  to  all  users,  whatever 
their  income,  for  certain  volumes  of  consumption. 

On  the  other  hand,  I  must  observe  also  that  the  provision, 
as  it  is  now  drawn,  is  much  superior  in  economic  terms  to  the  usual 
lifeline  rate  provision,  in  a  number  of  ways:   first,  in  exempting 
states  which  make  alternative  provisions  for  relieving  low-income 
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consumers  (since,  however,  I  presume  that  all  states  have  some 
provisions  for  welfare  or  relief,  I  wonder  whether  —  apart  from 
requiring  an  explicit  assertion  to  that  effect  by  the  Governors  — 
this  exception  does  not  totally  invalidate  the  lifeline  provisions) ; 
and  in  neglecting  to  stipulate  a  specific  lifeline  rate.   I  observe, 
moreover,  that  the  passage  is  now  carefully  drawn  so  as  not  to 
require  the  extension  to  all  customers  within   the  lifeline  bracket 
of  especially  low,  cost-based  rates  that  may  be  established  for 
off-peak  consumption;  and  by  confining  the  provision  to  the 
"consumer's  principal  place  of  residence,"  it  overcomes  the  problem 
of  an  unjustified  extension  of  lifeline  rates  to  second  homes, 
vacation  homes,  or  second  apartments.   (On  the  other  hand,  I  have 
some  concern  about  the  administrative  costs  that  will  be  involved 
in  making  the  identification.) 

I  am  uncertain  whether  the  provision  is  adequately  drawn 
to  prevent  its  requiring  that  the  lifeline  consumption  bracket  for 
customers  who  pay  only  a  kWh  charge   be  extended  the  possibly  very  low 
kWh  rates  charged  to  other  customers  who  are  also  subject  to  a 
demand  charge  —  this  would  be  clearly  undesirable  —  or  who  pay 
lower  rates  because  they  take  current  at  a  higher  voltage. 

I  must  confess  to  considerable  uncertainty,  next, about 
the  provision  requiring  the  exclusion  of  all  expenditures  for 
political,  promotional,  or  institutional  advertising  from  revenue 
requirements.   The  exclusion  of  obviously  political  advertising 
seems  to  me  unexceptionable,  although   I  am  frankly  uncertain  about 
the  desirability  of  excluding  from  rates  modest  expenditures  for 
providing  a  utility  company's  views  on  such  public  issues  as  the  desir 
ability  of  nuclear  power;  and,  once  again,  I  am  not  certain  that  this 
kind  of  decision  could  not  properly  be  left  to  the  individual  states. 
With  respect  to  purely  promotional  advertising,  we  do  have  such  a 
prohibition  in  New  York  State;  but  I  must  confess  to  some  uneasiness 
with  it,  for  at  least  two  reasons.   One  is  that  in  many  uses  electrici 
competes  with  alternative  fuels,  notably  oil;  and  it  seems  to  me 
inequitable  to  permit  unrestricted  advertising  of,  for  example,  oil 
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heat  by  the  unregulated  oil  distributors  while  rigidly  tying  the 
hands  of  the  competitor.   I  think  the  Committee  should  consider  the 
implications  of  the  fact  that  organizations  of  oil  distributors 
are  among  the  most  vociferous  proponents  of  these  bans  on  promotion 
by  electric  companies. 

Second,  while  it  appears  to  be  the  general  case  these 
days  that  incremental  costs  tend  to  exceed  average  revenue  require- 
ments, this  is  less  likely  to  be  the  case  in  states  which  regulate 
their  utility  companies  ort  a  reproduction  cost  or  fair  value  basis, 
and  may  cease  to  be  the  case  when  and  as  inflation  has  subsided  for 
a  considerable  period  of  time,  and/or  economies  of  scale  once 
again  emerge  as  a  powerful  influence  in  this  industry.  In  these 
circumstances,  incremental  costs  may,  as  they  seem  to  have  in  the 
past,  once  again  be  lower  than  average  revenue  requirements;  and  in 
these  circumstances,  both  economic  efficiency  and  the  welfare  of 
ratepayers  as  a  whole  may  justify  promotional  expenditures,  provided 
the  additional  business  that  they  succeed  in  promoting  covers 
incremental  supply  costs,  including  the  costs  of  the  promotion  itself. 
Here  is  a  case,  in  other  words,  in  which  a  rigid  statutory  proscription 
possibly  appropriate  to  the  time  when  it  was  enacted,  may  prevent  the 
recognition  of  changing  circumstances,  to  the  detriment  of  consumers 
and  the  economy. 

Finally,  I  confess  to  some  uncertainty  about  the  flat 
provision  with  respect  to  institutional  advertising.   It  seems  to 
me  arguable,  at  least,  that  some  modest  expenditure  of  this  kind  may 
properly  be  regarded  as  a  legitimate  cost  of  a  utility  company's 
doing  business,  particularly  these  days  when  the  companies  are 
subject  to  a  great  deal  of  violent  and  often  unjustified  criticism. 
In  these  circumstances,  the  wisdom  of  a  flat  proscription  by  the 
federal  government,  which  would  be  binding  upon  individual  states  that 
thought  otherwise,  seems  to  me  of  questionable  validity.   Why  should 
the  federal  government  tell  the  several  states  that  they  may  not 
incorporate  some  provision  for  institutional  advertising  in  the  ra: 
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they  allow?   What  federal  purpose  is  served  by  such  a  provision? 
I  find  it  difficult  to  think  of  one  --  even  if  we  in  New  York 
State  followed  precisely  this  same  policy. 

I  am  inclined  to  feel,  similarly,  that  the  provisions 
with  respect  to  automatic  adjustment  clauses  are  simply  too  rigid. 
I  do  in  this  case  recognize  the  logical  relationship  between  this 
provision  and  the  overall  purposes  of  the  statute:   no  regulator 
can  be  indifferent  to  the  possibly  deleterious  effect  of  automatic 
adjustment  clauses  on  incentives  to  hold  costs  down.   But  there 
are  circumstances  —  such  as  occurred  in  the  winter  of  1973-74  —  in 
which  this  provision  could  well  have  jeopardized  the  solvency  of 
electric  companies  heavily  dependent  upon  foreign  oil;  and  what 
if  a  state  agency  concludes  that,  all  things  considered,  a  90%  or 
a  95%  automatic  pass-on,  without  full  evidentiary  hearing,  best 
serves  the  interests  of  the  ratepayers,  providing  a  continued 
incentive  to  the  utility  company  to  hold  its  costs  down,  while  also 
protecting  it  sufficiently  against  the  risk  of  sudden  changes  in  fuel 
costs  to  keep  the  investment  community  willing  to  supply  it  with 
capital  at  low  rates? 

The  same  observations  in  my  judgment  apply  to  the  flat 
prohibition  of  automatic  pass-alongs  of  increases  in  the  cost  of 
inputs  produced  by  affiliated  companies.   I  have  myself  written  at 
length  about  the  dangers  of  vertical  integration  in  regulated  industri 
—  the  danger,  that  is,  that  a  utility  company  may  effectively  exploit 
consumers  by  paying  high,  non-competitive  prices  for  raw  materials 
and  other  inputs  in  whose  supply  it  has  a  financial  interest.   On  the 
other  hand,  especially  in  these  days  of  great  uncertainty  about  the 
future  costs  of  coal  and  uranium,  many  regulators  are  thinking  that  ii 
may  be  in  the  long-run  interest  of  consumers  to  permit  --  indeed,  to 
encourage  --  electric  companies  to  acquire  their  own  sources  of  suppl} 
until  this  Committee  has  in  fact  decided,  on  the  basis  of  a  careful 
analysis,  that  these  steps  are  undesirable,  I  think  it  would  not  be 
responsible  of  it  to  retain  this  prohibition. 
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Another  example  of  what  seems  to  me  excessive  and  self- 
defeating  rigidity  in  the  application  of  a  very  sensible  principle 
is  provided  by  Section  205  lb) .   After  asserting  the  laudable 
principle  of  marginal  cost-based  rates,  it  then  goes  on  to  say  that 
"no  State  regulatory  authority ..  .may  allow  any  increase  in  any  ra*-e" 
"except  after  an  evidentiary  proceeding"  in  which  a  wide  range  of 
findings  of  fact  are  stipulated.   This  seems  to  me  much  too  rigid. 
It  is  not  necessarily  economically  sound  that  a  full  cost  analysis 
of  this  kind  be  required  to  be  performed  every  time  a  company  asks 
for  a  rate  increase.   And  what  about  the  provision  of  interim  rate 
increases,  such  as  may  be  required  in  something  close  to  conditions 
of  financial  emergency  --  in  which  instances  we  in  New  York  typically 
do  not  alter  rate  structures  at  all?   It  would  surely  be  essential 
to  qualify  this  tight  prohibition  to  permit  of  interim  rate  adjust- 
ments, for  example,  or  findings  by  regulatory  commissions  that  cost 
of  service  analyses  accepted  in  previous  rate  cases  are  still 
reasonably  applicable. 

I  hesitate  to  comment  on  Section  306,  which  amends  the 
Federal  Power  Act  to  include  a  flat  prohibition  of  the  inclusion  of 
any  portion  of  construction  work  in  progress  in  the  rate  base,  since 
this  area  is  outside  my  own  jurisdiction  and  intimate  knowledge.   It 
strikes  me,  however,  that  a  flat  prohibition  of  this  kind  simply  makes 
no  sense.   We  at  the  New  York  Commission  have  found  it  desirable,  and 
in  the  interest  of  customers,  to  permit  utilities  to  include  in  their 
rate  base  an  allowance  for  non-interest  bearing  construction. 
Moreover,  we  have,  selectively,  at  times  allowed  some  portion  of 
interest-bearing  construction. 

The  reasons  for  the  latter  are  several,  and  they  are 
persuasive.   When  a  company  has  a  disproportionate  part  of  its  income 
generated  in  the  form  of  interest  during  construction,  for  which 
there  are  no  associated  sales,  there  is  a  tendency  for  the  market  to 
discount  those  paper  earnings,  with  the  consequence  that  the  cost  to 
the  company  of  raising  capital  is  increased.   In  some  cases,  bond 
indentures  do  not  permit  the  company  to  include  all  of  this  income  in 
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coverage  computations,  and  the  alternative  to  including  some 
construction  work  in  progress  in  the  rate  base  is  to  offer  them  a 
much  higher  rate  of  return  on  equity.   The  latter  is  more 
injurious  to  the  customer  than  the  former,  because  putting  some 
construction  work  in  progress  in  the  rate  base  is  a  substitute 
for  capitalizing  an  allowance  for  funds  during  construction  until 
such  time  as  the  facility  is  placed  into  service;  in  effect, 
therefore,  it  gives  the  ratepayer  a  return  on  his  investment:  when 
some  construction  work  in  progress  is  put  into  the  rate  base  it 
ceases  to  accrue  interest.   It  therefore  does  not  necessarily  raise 
the  net  cost  to  the  consumers;  it  is  often  a  substitute  for 
providing  a  higher  return  on  equity,  and  permits  companies  to  raise 
capital  on  more  favorable  terms. 

For  these  reasons  this  provision  is  also  unenforceable. 
Like  any  other  State  regulator,  I  have  an  obligation  to  make  it 
possible  for  the  companies  I  regulate  to  raise  the  capital  they  require 
to  serve  their  customers  at  the  lowest  possible  costs.   If  you  deny 
me  the  right  to  enable  them  to  do  so  partly  by  putting  some  con- 
struction work  in  progress  in  the  rate  base  —  a  method  that,  as  I 
have  just  suggested,  is  at  times  more  in  the  interest  of  customers 
than  the  alternative  of  a  higher  return  on  equity  —  I  would  be 
forced  to  resort  to  the  alternative;  and  there  is  no  way  in  which 
Congress  can  pass  a  law  to  prevent  that  circumvention  by  prescribing 
a  specific  return. 

I  should  think  that  these  considerations  would  apply  just 

as  much  to  the  Federal  Power  Commission  as  it  does  to  the  state 

regulators. 

****** 

I  feel  competent  to  speak  only  in  much  more  general  terms 
about  the  remaining  provisions  of  Title  III,  and  particularly  the 
sections  on  bulk  facilities,  access  to  transmission  capacity, 
reliability  standards,  and  the  feasibility  of  competition  in  the 
industry. 
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I  am  certainly  in  general  agreement  with  the  provision 
for  non-discriminatory  access  to  bulk  power  facilities,  fcr 
the  Federal  Power  Commission  authority  to  order  interconnection 
and  compulsory  wheeling,  all  with  the  proper  safeguards  that  are 
set  forth  on  page  35  of  the  bill.   And, as  a  matter  of  general 
principle,  I  am  in  favor  of  providing  as  free  play  as  possible  to 
competition  even  in  the  regulated  industries,  in  the  sense,  at  least, 
of  creating  a  rebuttable  presumption  in  favor  of  compel--,--.   wherever 
it  is  feasible.   I  am  frankly  uncertain  about  the  extent  to  which 
direct  inter-company  competition  is  feasible  in  the  electric  industry, 
however,  and  whether  vertical  and  horizontal  divesture  would 
fact  be  desirable.   I  do  therefore  applaud  the  provision  for 
intensive  consideration  of  these  questions,  as  the  bill  itself 
provides . 


II  hope  I  have,  by  my  comments,  demonstrated  that  I  not 
only  take  this  bill  seriously,  but  that  I  regard  it  as  important, 
and  worthy  of  the  most  serious  consideration.   I  am  grateful  for  the 
opportunity  you  have  given  me  to  comment  on  it. 
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PREPARED  STATEMENT  OF 

IRWIN  M.  STELZER,  PRESIDENT 

NATIONAL  ECONOMIC  RESEARCH  ASSOCIATES.  INC. 


Submitted  to  the 
Subcommittee  on  Energy  and  Power 
Committee  on  Interstate  and  Foreign  Commerce 
United  States  House  of  Representatives 


My  name  is  Irwin  M.  Stelzer.   I  am  an  economist 
and  President  of  National  Economic  Research  Associates,  Inc. 
I  should  at  the  outset  repeat  what  I  noted  in  my  earlier 
appearance  before  this  Committee — that  while  much  of  the 
research  underlying  my  testimony  has  been  financed  by  a  group 
of  utilities  over  a  period  of  several  years, 1    the  views 
expressed  are  my  own,  and  not  all  of  my  clients  agree  with  all 
I  have  to  say. 

I .   INTRODUCTION 

It  is  evident  that  H.  R.  12461  is  motivated  by  a 
commendable  concern  with  improving  the  procedures  by  which 
electricity  rates  are  set.   Indeed,  Title  I  enumerates  ex- 
plicitly many  of  the  important  goals  that  could  be  promoted 
by  the  adoption  of  certain  rate  policy  innovations.   For  the 
most  part,  the  recommended  reforms  appear  to  be  directed  towards 
enriching  the  quality  of  price  information  provided  customers, 
to  encourage  them  to  make  more  efficient  use  of  electricity — 
both  in  terms  of  the  quantity  they  demand  and  when  they  demand  it 


See  Attachment  A. 
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But  from  the  perspective  of  both  the  welfare  of 
individual  consumers  and  the  functioning  of  the  economic  sys- 
tem, the  price  charged  for  electricity  represents  only  part  of 
the  economic  picture.   The  remainder,  at  least  as  important, 
is  the  supply  that  can  be  made  available  at  that  price.   It 
would  do  little  to  enhance  the  interests  of  consumers  to  put 
them  in  a  position  of  not  being  able  to  buy  power  at  the  exqui- 
sitely appropriate  rates  which  we  economists  will  devise  for 
them  pursuant  to  Title  II.   To  achieve  a  successful  reformation 
of  ratemaking  procedures,  we  must  both  discourage  uneconomic 
construction  and  be  certain  that  the  industry  can  raise  capital 
to  meet  economic  demand  levels. 

In  this  respect,  the  provisions  in  H.  R.  12461 
pertaining  to  rate  treatment  of  construction  work  in  progress 
(CWIP)  and  automatic  adjustment  clauses  merit  special  atten- 
tion.  Sections  of  this  legislation  would  limit  to  66  2/3 
percent  the  proportion  of  CWIP  that  could  be  included  in  rate 
base  for  the  purpose  of  state  regulatory  proceedings,  and 
would  prohibit  altogether  the  inclusion  of  any  CWIP  in  the 
rate  base  in  cases  subject  to  FPC  jurisdiction.   H.  R.  12461 
would  also  restrict  both  the  percentage  increase  in  rates 
permitted  by  an  automatic  adjustment  clause,  and  the  scope 
of  items  that  might  be  covered  by  such  a  clause. 

The  effect  of  these  provisions,  as  I  shall  demon- 
strate later,  would  be  to  imperil  many  of  the  bill's  declared 
objectives.   For  rate  structure  reform  to  accomplish  its 
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intended  ends,  it  must  be  accompanied  by  measures  which  foster 
the  ability  of  electric  utilities  to  provide  the  electricity 
demanded.   But  by  restricting  the  scope  of  automatic  adjustment 
clauses  and  deterring  the  inclusion  of  CWIP  in  rate  base,  as 
H.  R.  12461  does,  utilities  would  be  denied  important  avenues 
for  improving  their  financial  health,  thus  jeopardizing  their 
ability  to  deliver  adequate  supplies  of  power.   And  consumers 
would  eventually  pay  more,  not  less,  for  their  electrical  energy, 
as  utilities'  cost  of  capital  rose  and  as  the  artificially  low 
rates  accelerated  demand.   In  other  words,  if  Title  II  seeks 
proper  signals,  the  provisions  of  Sec.  203(c)(1)  and  Sec.  306 
preclude  companies  from  providing  those  signals. 

In  saying  this,  I  do  not  mean  to  imply  that  the 
benefit  of  automatic  adjustment  clauses  and  inclusion  of  CWIP 
in  rate  base  resides  solely  in  their  ability,  by  strengthening 
the  financial  position  of  utilities,  to  promote  adequate  power 
supplies.   In  addition,  they  provide  real  financial  advantages 
to  consumers,  which  I  shall  discuss  later.   But  first,  to  explain 
my  concern  about  the  deleterious  effect  of  Sec.    203(c)(1)  and 
Sec.  306  on  the  long-run  supply  of  electricity,  I  would  like  to 
review  the  awesome  difficulties  utilities  presently  face  in 
raising  the  amount  of  capital  they  will  need  over  the  next  10 
or  15  years  to  meet  the  needs  imposed  by  their  customers,  to 
permit  rising  productivity  in  a  full  employment  economy,  and 
to  play  their  role  in  decreasing  our  dependence  on  OPEC  oil. 
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II.   CAPITAL  NEEDS  AND  SUPPLY  ADEQUACY 
A.   Capital  Needs 

The  capital  requirements  of  the  electric  utility 
industry  are  enormous.   Over  the  next  15  years,  depending  on 
load  growth,  the  industry  will  have  to  raise  somewhere 
between  $450  and  $600  billion,  measured  in  1975  dollars. 
Even  if  we  assume  that  capital  requirements  are  at  the 
low  end  of  that  range,  the  needed  capital  would  correspond  to 
over  30  percent  of  the  entire  Gross  National  Product  produced 
in  1975;  to  make  a  comparison  perhaps  more  familiar  and  poi- 
gnant, this  sum  comes  to  75  percent  of  the  current  national  debt. 

These  requirements  will  have  to  be  increasingly  ex- 
ternally financed,  with  the  sale  of  new  common  stock  account- 
ing for  unprecedented  proportions.   Do  not  be  deluded  by  the 
fact  that  the  market  for  utility  stocks  has  strengthened 
recently;  that  recovery  has  brought  the  industry  back  only  to 
the  unhealthy  condition  prevailing  just  before  the  total  col- 
lapse of  utility  stocks  in  the  Spring  of  1974,  and  has  been  made 
possible  in  good  part  by  the  recession's  effects  on  other  indus- 
tries and  on  growth  rates.   There  remains  a  real  danger  that 
attempts  to  sell  huge  amounts  of  common  stock  will  initiate  a 
downward  spiral  in  utility  stock  prices,  in  which  lower  book 
values  per  share  result  in  lower  allowed  earnings  and  still 
lower  market  prices  which,  in  turn,  drive  book  value  down  further- 
all  to  the  point  of  making  investors  unwilling  to  buy  any  large 
amounts  of  utility  common  stock. 
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In  describing  the  magnitude  of  these  capital  needs, 
and  the  problems  they  are  likely  to  create,  I  do  not  mean  to 
suggest  that  every  capital  dollar  expended  by  the  industry  in 
the  past  was  necessarily  spent  in  the  most  efficient  fashion 
or  that  every  utility  did  everything  it  could  to  minimize  its 
capital  needs.   Indeed,  my  firm  has  been  in  the  forefront  of 
efforts  to  revise  utility  rate  structures  to  keep  demand 
growth  at  economic  levels — a  matter  with  which  the  rate  reform 
provisions  of  H.  R.  12461  are  importantly  concerned — and  of 
efforts  to  have  demand  forecasts  and  related  construction  pro- 
grams account  for  price  elasticity  effects.   But  I  am  saying 
that  by  and  large  the  forces  causing  utilities  to  account  for 
twice  as  much  of  industry's  capital  demands  as  in  earlier  years 
are  extrinsic  to  the  electric  business  and  largely  beyond  the 
control  of  the  industry  and  its  regulators. 

The  consequence  of  all  of  this  is  a  familiar  problem: 
utilities  need  capital  and  lots  of  it,  under  any  reasonable 
assumption  you  may  care  to  make  about  future  demand  growth 
rates — including  the  moderating  effect  of  peak-load  pricing 
and  load  management.   What  is  not  so  generally  understood  is 
that  the  high  rate  of  capital  expenditure  relative  to  existing 
plant  produces  strange  consequences.   In  the  mid-1960s  capital 
expenditures  by  investor-owned  electric  utilities  averaged  5  to  6 
percent  of  gross  plant;  now  they  run  at  twice  that  rate.   But 
internally  generated  funds  are  only  4  or  5  percent  of  plant. 
Thus  to  pay  for  construction  which  is  running  at  12  or  15 
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percent  of  plant  requires  massive  external  financing.   This, 
in  turn,  causes  an  astounding  increase  in  the  proportionate 
reliance  on  external  financing — from  less  than  half  of  util- 
ity capital  needs  in  the  early  1960s  to  65  to  80  percent  in  the 
early  1970s.   And  this  increased  resort  to  capital  markets 
gives  rise  to  a  related  phenomenon:   an  increasing  portion  of 
the  increasing  amount  of  capital  must  be  raised  by  selling 
stock.   Such  sales  of  equity,  which  accounted  for  5  to  8  percent 
of  utility  capital  spending  in  the  early  1960s,  now  account 
for  15  to  20  percent  of  capital  spending.   Thus,  the  sale  of 
utility  stock  has  more  than  quadrupled  in  the  past  few  years. 

And  this  trend  is  likely  to  continue,  as  high  inter- 
est costs  further  erode  coverage  ratios  and  make  it  impossible 
to  sell  debt  in  amounts  needed  to  pay  for  construction,  let 
alone  to  maintain  capital  structures.   As  older,  low  inter- 
est debt  is  refunded,  more  and  more  earnings  dollars  cover 
less  and  less  borrowings,  so  that  any  given  level  of  rate  of 
return  permits  less  and  less  borrowing.   This  will  force  many 
utilities  to  increase  their  common  equity  ratios,  further 
increasing  competition  for  such  funds. 

Will  it  be  possible  for  the  electric  utility  indus- 
try to  raise  the  needed  amounts  of  capital?   The  economist's 
immediate  temptation,  when  presented  with  such  a  question,  is 
to  answer,  "Yes,  but  at  a  price."   And  the  terms  and  conditions 
governing  the  utilities'  payment  of  a  return  on  capital  may 
seriously  impair  their  ability  to  function  successfully  in 
present  capital  markets. 
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We  can  conclude  that  in  order  to  be  able  to  induce 
investors  to  make  capital  available,  utilities  must  be  allowed 
to  offer,  when  necessary,  sufficiently  attractive  returns  to 
investors.   Inclusion  of  CWIP  in  the  rate  base  would  promote 
this  goal  by  providing  the  utility  with  earnings  of  higher 
quality,  that  is,  earnings  with  a  higher  component  of  cash 
and  a  smaller  component  of  accounting  profit.   And  automatic 
adjustment  clauses  can  lessen  the  instability  of  earnings 
produced  by  unforeseeable  swings  in  utility  costs  and  sales; 
upward  and  downward  movement  of  rates  in  closer  step  with 
costs  will  also  improve  earnings  quality,  and  will  provide  con- 
sumers with  even  more  accurate  price  signals.   But  before 
elaborating  this  point,  I  would  like  to  discuss  another  matter- 
the  likely  economic  consequences  if  utilities  were  unable  to 
raise  the  massive  amounts  of  capital  they  will  need  over  the 
next  15  years. 

B.   Supply  Adequacy 

Title  I  of  H.  R.  12461  quite  properly  addresses  the 
problem  of  supply  adequacy.   The  bill  observes  that: 

(1)  the  continued  generation  and  transmission 
of  an  adequate  supply  of  electrical  energy  at 
reasonable  rates  is  critical  to  the  Nation's 
defense,  a  sound  and  stable  economy,  and  the 
general  health  and  welfare  of  the  people  of 
the  United  States; 


and  that: 


(8)  shortages  and  unreliable  supplies  of  electric 
energy  would  jeopardize  the  normal  flow  of  inter- 
state and  foreign  commerce  by  creating  severe 
economic  dislocation,  including  loss  of  jobs, 
closing  of  factories  and  businesses,  and  curtail- 
ments of  vital  public  services. 
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My  conclusion,  therefore,  is  that  it  would  be  highly 
inadvisable  to  circumscribe  or  completely  prohibit  by  statute 
the  inclusion  of  CWIP  in  the  rate  base.   Some  state  commissions 
have  begun  to  respond  to  the  above-described  realities  by  in- 
cluding some  CWIP  in  the  rate  base;  they  do  so  only  reluctantly, 
abandoning  traditional  methods  only  in  the  face  of  overwhelming 
evidence  that  such  methods,  adhered  to  much  longer,  would  cause 
the  cost  of  capital  to  utilities  under  their  jurisdiction  to 
be  unnecessarily  high;  would  cause  rates  over  the  long  run  to 
be  higher  than  necessary;  and  would  increase  the  danger  of  a 
serious  capacity  shortage  by  adversely  affecting  utilities' 
access  to  capital.   They  should,  at  minimum,  be  permitted  to 
continue  on  this  course. 

IV.    AUTOMATIC  ADJUSTMENT  CLAUSES 

Sec.  203(b)  and  Sec.  305  of  H.  R.  12461  would  impose 
respectively  on  state  and  FPC  proceedings  limits  on  the  use  of 
automatic  adjustment  clauses.  This  Committee  has  already  re- 
ceived excellent  statements  from  Messrs.  Browne,  Debevoise  and 
Geist  dealing  with  some  of  the  problems  raised  by  these  provi- 
sions, and  I  shall  not  repeat  them  here.  I  shall  instead  con- 
centrate on  two  of  what  I  am  certain  will  be  unintended  eco- 
nomic effects  of  these  provisions. 

1.   They  would  discourage  vertical  integration  by 
electric  utilities  into  the  fuel  industries.   As  Mr.  Debevoise 
noted,  the  need  for  fuel  producing  and  buying  affiliates  is 
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increasing.   This  is  so  both  because  of  rising  fuel  costs  and 
because  major  oil  company  acquisitions  of  coal  and  uranium 
supplies  virtually  mandate  backward  vertical  integration  by 
utilities  for  defensive  and  "yardstick"  purposes.   If  we  are 
truly  interested  in  limiting  the  market  power  of  the  oil  com- 
panies, now  themselves  integrated  into  coal  and  uranium,  we 
should  encourage  their  customers  to  seek  their  own  supplies. 

2.   They  would  prevent  state  regulators  from  liber- 
ating themselves  from  the  tyranny  of  the  rate  case  cycle. 
Regulatory  agencies  have  limited  resources;  so,  too,  do  con- 
sumer intervenor  groups.   These  resources  cannot  be  optimally 
employed  in  an  interminable  series  of  costly  rate  cases.   The 
real  factors  affecting  costs  to  customers  are  the  quality  of 
system  planning,  the  efficiency  of  management,  and  the  nature  of 
the  utility's  rate  structure.   These  problems  cannot  be  ad- 
dressed in  rate  proceedings,  where  the  need  for  financial  re- 
lief presses  upon  all  parties.   Adjustment  clauses,  properly 
administered,  can  permit  commissions  and  consumer  groups  to 
deploy  their  resources  most  effectively. 

V.     CONCLUSION 

The  adverse  effects  of  the  CWIP  and  adjustment  clause 
provisions  of  H.  R.  12461  are  of  such  magnitude  that  they  should 
be  deleted.   Indeed,  they  have  an  added,  thus  far  unmentioned, 
unfortunate  effect:   they  divert  attention  and  support  from 
the  rate  structure  provisions  contained  in  Title  II.   It  seems 
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a  pity  fcc  Eoz  real  progress  in  that  area 

by  atter         rive  every  critic  of  the  utility  industry 
some  provision  cont-:       _s  pet  "reform"  of  accounting, 
financing,  planning  and  regulatory  procedures. 
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from  revenues  to  get  net  income.   The  actual  practice,  however, 
was  to  treat  the  interest  payments  as  an  expense  of  the  business 
and  then  to  provide  an  allowance  which  would  be  added  to  net 
income  (it  was  generally  shown  as  nonoperating  income)  and 
which  would  be  ultimately  capitalized.   We  now  call  this  amount 
Allowance  for  Funds  Used  During  Construction,  or  AFDC.   Thus, 
AFDC  is  an  "income"  item,  and  when  the  related  construction  is 
completed  and  added  to  rate  base  the  AFDC  is  also  added  to 
rate  base. 

A  word  about  the  tax  treatment  of  this  IDC  or  AFDC. 
The  interest  payment  on  short-term  construction  loans  is,  of 
course,  a  tax  deduction.   But  AFDC  is  not  taxable  income. 
Thus,  construction  work  in  progress  generates  tax  deductions. 
The  current  practice  of  the  FPC  is  to  give  current  ratepayers 
the  benefit  of  this  deduction,  rather  than  crediting  it  against 
the  cost  of  the  construction.   It  should  also  be  noted  that  when 
AFDC  is  capitalized,  it  does  not  give  rise  to  tax-deductible 
depreciation,  although  it  does  create  a  depreciation  expense 
for  ratemaking  purposes.   The  reason  that  capitalized  interest 
cannot  be  claimed  as  a  tax  deduction  when  it  is  depreciated 
is,  clearly,  that  it  was  already  claimed  as  a  deduction  at  the 
time  it  was  incurred. 

Although  the  picture  that  has  been  drawn  is  one  of 
capitalizing  the  interest  on  short-term  construction  loans, 
it  must  be  recognized  that  this  is  a  schematic  and  unrealistic 
way  of  looking  at  the  matter.   There  are  two  reasons.   First, 
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it  is  no  longer  true  (if  it  ever  was  true)  that  construction 
is  financed  with  short-term  loans.   The  money  derived  from 
short-term  loans,  long-term  loans,  sale  of  stock,  and  internal 
cash  generation  all  flows  into  a  single  pocket,  so  to  speak; 
one  cannot  distinguish  which  source  of  funds  was  used  for 
which  purpose.   Since  construction  work  in  progress  is  in  fact 
bondable  property  under  mortgage  indentures,  one  cannot  even 
say  that  construction  must  be  financed  with  short-term  loans. 
Second,  many  very  major  projects  today  require  10  years  from 
inception  to  completion;  it  is  obvious  that  they  cannot  be 
financed  with  short-term  debt.   Third,  construction  work  in 
progress  typically  amounts  to  15  to  20  percent  of  the  total 
plant  of  the  utility.   But  utilities  are  simply  unable  to  have 
short-term  borrowings  of  that  magnitude.   Short-term  loans  are 
generally  limited  to  5  to  10  percent  of  total  plant,  and  any- 
thing over  10  percent  is  considered  quite  hazardous.   Since 
internally  generated  cash  flow  of  the  typical  utility  will 
amount  to  5  percent  of  plant,  it  is  not  surprising  that  lenders 
are  uneasy  about  short-term  loans  which  the  borrowers  cannot 
pay  out  of  their  internal  cash  generation. 

Thus,  today  construction  work  in  progress  is  financed 
by  all  sources  of  funds,  not  merely  by  short-term  loans.   For 
this  reason,  the  allowance  for  funds  used  during  construction 
is  an  allowance  for  the  cost  of  all  forms  of  capital.   Short- 
term  credit  is  simply  used  as  a  matter  of  financing  convenience. 
Imagine  a  construction  program  costing  $10  million  per  month. 
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Of  this,  perhaps  $3  million  per  month  may  be  derived  from 
internally  generated  funds.   The  remaining  $7  million  could 
be  obtained  by  the  sale  of  bonds  or  stock,  but  it  is  costly 
to  have  such  small  issues.   Thus,  the  utility  will  make  short- 
term  loans  from  month  to  month.   As  the  short-term  loan  balance 
approaches,  say,  $25  or  $50  million,  the  utility  will  issue 
bonds  or  stocks  in  that  amount,  using  the  proceeds  to  retire 
the  short-term  loans.   Then  another  cycle  will  begin.   Note, 
however,  that  although  the  short-term  loans  are  indeed  financ- 
ing the  construction,  they  are  retired  long  before  the  con- 
struction is  completed.   In  fact,  as  construction  progresses, 
more  and  more  of  it  is  financed  with  stocks  and  bonds,  rather 
than  with  short-term  debt  which  only  finances  the  last  three 
or  six  months  of  construction  outlays. 

Thus,  the  actual  pattern  of  financing  construction 
work  in  progress  differs  significantly  from  the  traditional 
view  that  it  is  all  done  with  short-term  loans.   The  great 
bulk  of  it  is  in  fact  financed  with  long-term  securities. 

It  is  often  said  that  AFDC  is  "paper  earnings,"  and 
that  the  AFDC  portion  of  earnings  is  "poor  quality"  earnings. 
The  reason  is  that  although  AFDC  is  recorded  on  the  utility's 
book  as  part  of  net  income,  it  is  not  income  derived  from  cur- 
rent operations.   It  is,  rather,  an  accounting  credit  which  will 
ultimately  contribute  to  the  utility's  earnings  when  the  proj- 
ect is  completed  and  the  plant  enters  the  rate  base,  and  the 
utility  actually  earns  its  allowed  return  on  that  rate  base. 
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In  a  sense,  AFDC  represents  a  promissory  note,  and  when  half 
or  more  of  a  utility's  net  income  consists  of  an  accumulation 
of  such  promissory  notes,  the  investor  has  reason  to  question 
the  current  earning  power  of  the  utility. 

Let  us  now  consider  the  character  of  the  proposal  to 
include  (part  or  all  of)  CWIP  in  rate  base.   If  this  is  done, 
the  utility  will  be  allowed  current  revenues  to  cover  the  cost 
of  the  capital  invested  in  construction  work  in  progress. 
Thus,  there  will  no  longer  be  any  need  to  consider  this  cost 
as  part  of  the  cost  of  construction.   It  will  be  treated 
instead  as  a  current  cost  of  doing  business.   When  the  project 
is  completed,  there  will  be  no  need  to  capitalize  the  interest 
costs  incurred  during  construction,  because  these  will  already 
have  been  paid  by  consumers  out  of  current  revenues. 

What  is  the  net  effect  on  the  consumer  of  including 
CWIP  in  rate  base?   The  effect  is  basically  one  of  changing 
the  time  at  which  he  is  charged  for  the  capital  costs  of  con- 
struction.  Under  the  present  scheme,  he  pays  nothing  for  the 
interest  cost  of  construction  loans;  but  when  the  project  is 
completed,  the  consumer  now  must  pay  off  this  capitalized  inter- 
est cost  over  the  life  of  the  plant,  and  he  must  also  pay  a 
return  on  the  undepreciated  portion  of  the  capitalized  inter- 
est (as  well  as  taxes  on  both  the  depreciation  and  the  return) . 
Under  the  proposed  approach,  the  consumer  pays  now  for  the 
capital  carrying  cost  of  construction.   When  the  project  is 
completed  none  of  this  cost  is  capitalized,  and  therefore  the 
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rate  base  is  smaller  by  that  amount.   Thus,  the  consumer  by 
paying  more  today  will  pay  less  tomorrow — a  tomorrow  that  will 
last  30  or  more  years. 
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Statement  of 

SHEARON  HARRIS,  President/Chairman 
Carolina  Power  &  Light  Company 

Before  the 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

of  the 

HOUSE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

on 
H.R.  12461 

April  7,  1976 

My  name  is  Shearon  Harris.   I  am  President  and  Chairman 
of  the  Carolina  Power  and  Light  Company.   CP&L  provides  electric 
service  to  about  650,000  customers  in  the  states  of  North  and  South 
Carolina.   Electric  energy  is  provided  to  our  customers  from  a  com- 
bination of  generating  sources.   In  1975,  CP&L's  generation  by 
energy  sources  was  72.5  percent  from  coal,  22.4  percent  from  nuclear , 
3.8  percent  from  hydro,  0.5  percent  from  oil,  and  0.8  percent  from 
natural  gas.   CP&L  is  a  member  of  the  Virginia  Carolinas  subregion 
of  the  Southeastern  Electric  Reliability  Council.   I  am  past 
president  of  the  Edison  Electric  Institute  and  presently  Chairman 
of  its  Committee  on  Utility  Capital  Formation.   I  am  also  Chairman 
of  the  Federal  Power  Commission's  Executive  Advisory  Committee  and 
Chairman  of  the  Board  of  Directors  of  the  Electric  Power  Research 
Institute,  the  research  and  development  agency  of  the  electric 
power  industry. 

I  am  here  today  to  discuss  with  you  the  financing  of  the 
facilities  electric  utilities  must  construct  in  the  years  ahead  to 
meet  the  demand  for  electric  power.   I  appreciate  the  opportunity 
of  appearing  here  with  you  today  to  discuss  this  important  subject 
and  commenting  on  the  legislative  proposal  before  you. 
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ELECTRIC  DEMAND 

Before  discussing  the  dollars  necessary  to  build  the 
facilities  it  is  first  necessary  to  establish  the  demand  for  power 
and  how  we  expect  to  meet  that  demand.   It  is  from  this  base  that 
the  dollars  needed  can  be  derived. 

In  the  last  year  there  have  been  a  number  of  prominent 
organizations  that  have  made  long-range  growth  projections  of  elec- 
tric energy  demand.*   While  each  projection  bears  its  own  particular 
set  of  assumptions  and  the  time  spans  vary  somewhat,  most  projections 
fall  within  the  5.5  to  6.5  range  of  compound  annual  growth  of  elec- 
tric energy.   The  Edison  Electric  Institute  projection  is  somewhat 
higher,  being  in  the  6  to  7  percent  range.   Indeed,  if  growth  in 
the  future  does  average  within  the  figures  stated  here  it  will  show 
remarkable  accuracy  on  the  part  of  those  making  the  projections  in 
view  of  the  uncertainties  that  beset  us  today.   These  uncertainties 
--  economic,  environmental,  legal  and  financial  --  have  already  had 
their  effect  on  generation  during  1975.   Although  residential  and 
commercial  sales  increased  in  1975  by  6.2  percent  and  7.0  percent 
respectively,  industrial  sales  declined  4.5  percent  from  1974, 
resulting  in  an  overall  growth  of  only  2  percent.   This  condition 
is  not  continuing  at  present,  and  industrial  sales  now  are  increasing, 
At  the  present,  for  example,  at  CP&L  for  the  first  quarter  of  1976 
industrial  usage  increased  22.5  percent. 

In  a  recent  report,  the  Federal  Power  Committion's  Tech- 
nical Advisory  Committee  on  Power  Supply  went  beyond  the  years  most 
of  the  forecasters  used  and  estimated  electric  demand  in  1995  and 
2000. 


Bureau  of  Mines,  ERDA,  FPC,  FEA,  EPA,  NERA. 
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Here  are  their  conclusions. 


STUDY  GROUP  PROJECTIONS* 
CONTIGUOUS  UNITED  STATES 


1995 

2000 

Peak 

Demand 

Thousands 

Of  MW 

Annual 

Energy 

Billions 

of  KWH 

8,640 
7,600 
6,440 

Peak 

Demand 

Thousands 

of  MW 

Annual 

Energy 

Billions 

of  KWH 

Upper  Estimate 
Most  Probable 
Lower  Estimate 

1,541 
1,399 
1,225 

2,087 
1,874 
1,566 

11,700 

10,180 

8,230 

Note  that  the  most  probable  projection  for  the  year 
1995  is  1,399,000  megawatts  of  demand  and  in  2000  the  figure  is 
1,874,000  megawatts.   This  compares  with  358,101  megawatts  of 
actual  demand  experienced  in  1974.   This  means  building  more  than 
4  times  the  1974  capacity  in  the  remaining  25  years  of  this  cen- 
tury, and  that  time  is  not  very  far  off. 

While  all  of  these  growth  projections  are  somewhat 
lower  than  the  average  growth  rate  of  7  percent  per  year  exper- 
ienced by  the  nation's  electric  utilities  in  past  years,  it  is 
apparent  that  the  need  for  and  the  usage  of  electrical  energy  will 
continue  to  grow.   The  report  of  the  FPC * s  Technical  Advisory  Com- 
mittee on  Conservation  recognized, that  a  limited  amount  of  elec- 
tricity conservation  would  be  realized  through  voluntary  reduction 

*  The  projections  in  this  table   include  a  consideration  by  the 
task  force  of  the  net  effect  of  two  important  conflicting  fac- 
tors.  The  first,  acting  to  reduce  electricity  growth,  is  the 
pressure  for  conservation  of  energy  in  all  its  forms  resulting 
from  the  impending  depletion  of  domestic  oil  and  gas  resources, 
increased  environmental  protection,  and  sharply  higher  energy 
costs  and  prices.   The  second  factor,  acting  to  increase  elec- 
tricity growth,  is  the  recognition  that  a  greater  fraction  of 
future  energy  needs  must  be  supplied  by  coal  and  nuclear  energy, 
and  for  many  applications  electricity  is  the  only  practical  form 
in  which  to  utilize  those  energy  sources. 

Source:   The  National  Power  Survey.   Draft  report  of  the 
Technical  Advisory  Committee  on  Power  Supply 
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in  use  but  that  the  most  significant  conservation  would  be  achieved 
through  new  technology.   The  Committee's  Report  said,  "It  will  be 
seen  that  effect  of  new  technology  on  total  energy  consumption  by 
1985  is  limited,"  and  "...the  important  conservation  effect  of  new 
technologies  will  emerge  only  toward  the  end  of  the  century..."* 
The  important  point  is  that  demand  cannot  be  materially  reduced  by 
any  conservation  efforts  short  of  a  national  emergency  which  would 
in  all  likelihood  mean  a  rationing  of  electric  power. 

FUELS  TO  MEET  THE  DEMAND 

With  the  certainty  that  there  will  be  an  increasing  de- 
mand for  electrical  energy  in  the  future,  it  is  the  responsibility 
of  electric  utilities  throughout  the  country  to  meet  that  demand. 
It  is  also  the  obligation  of  government  to  make  it  possible  for 
utilities  to  carry  out  that  responsibility. 

With  hydroelectric  sites  limited  and  authorizations 
subject  to  lengthy  regulatory  delays  and  constricting  environmental 
legislation  enacted  by  the  Congress,  and  with  the  present  and  ex- 
pected future  shortage  of  natural  gas,  only  coal  and  nuclear  power 
can  be  the  primary  sources  for  electric  generation  in  the  years  to 
come. 

The  Federal  Power  Commission's  Technical  Advisory  Com- 
mittee on  Fuels,  in  its  summary  statement,  concluded  that  coal  and 


*Source:   The  National  Power  Survey.   Practices  and  Standards: 
Opportunities  for  Energy  Conservation.   Technical 
Advisory  Committee  on  Conservation  of  Energy.   Federal 
Power  Commission.   December  1973 
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nuclear  power  "can  provide  the  basic  primary  energy  for  the  elec- 
tric utility  industry's  growth  needs  through  the  balance  of  this 
century."*   The  report  indicates  that  if  fuels  are  available  as 
needed,  the  use  of  coal  for  electric  generation  would  increase 
from  411  million  tons  in  1974  to  906  million  tons  in  the  year  2000, 
This  would  represent  20  percent  of  the  generation  in  2000  and 
would  be  predicated  upon  nuclear  power  providing  65  percent  of  the 
generation  in  that  year.   However,  if  nuclear  power  were  to  pro- 
vide only  11  percent  of  the  generation  in  the  year  2000  --  and 
this  is  not  an  unrealistic  figure  considering  the  present  delays 
encountered  --  then  it  would  become  necessary  for  coal  to  provide 

51  percent  of  the  needed  generation.   This  translates  into  2.4 
billions  of  coal  in  the  year  2000.   Furthermore,  still  using  the 
11  percent  nuclear  and  the  51  percent  coal  assumption,  oil  must 
then  provide  30  percent  of  the  generation  for  that  year.   This  30 

percent  represents  the  use  of  4.9  billion  barrels  in  that  year. 

The  point  I  want  to  emphasize  here  is  that  if  the  use  of 
nuclear  power  for  electric  generation  is  not  increased  to  near  the 
60  percent  figure  we  will  have  an  almost  impossible  task  of  pro- 
ducing the  required  substitute  coal  and  an  intolerable  amount  of 
oil  to  import  at  the  same  time.   This  Technical  Group's  study 
strongly  points  to  the  need  for  solving  all  of  the  problems  relat- 
ing to  nuclear  power. 

*  Source:   National  Power  Survey.   Draft  Report  of  the  Technical 
Advisory  Committee  on  Fuel.   Sept.  1974. 
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The  thought  of  a  demand  for  2.4  billion  tons  of  coal 

per  year  for  electric  generation  at  the  end  of  the  century  sug- 

i 
gests  a  frightening  effect  upon  the  cost  of  generating  fuel.   I 

should  add  here,  although  somewhat  out  of  my  regular  order  of 

presenting  this  paper,  that  regardless  of  the  percent  of  nuclear 

power  by  2000  the  capital  requirements  will  not  materially  change. 

However,  the  cost  of  power  to  the  consumer  will  be  significantly 

increased.   This  higher  cost  for  power  will  result  from  lesser 

use  of  the  more  economical  nuclear  fuel  and  the  expected  additional 

higher  prices  for  coal  under  circumstances  where  demand  would  far 

exceed  the  available  supply  over  an  extended  period  of  time. 

CAPITAL  REQUIRED  TO  MEET  THE  DEMAND 

We  know  the  demand  for  electric  energy  in  future  years 
will  be  there;  we  know  that  it  must  be  satisfied;  and  we  have  a 
good  idea  of  how  much  money  it  will  take  to  provide  that  demand. 

Again  relying  on  the  FPC's  Technical  Advisory  Committees 
--  their  Committee  on  Finance  estimated  that  construction  expendi- 
tures of  the  electric  utility  industry  will  increase  from  an  annual 
rate  of  $16-1/2  billion  in  the  first  half  of  the  1970 's  to  about 
$23  billion  in  the  last  half.*   These  figures  are  for  all  electric 
utilities  in  the  United  States. 


♦Source:   The  National  Power  Survey.   The  Financial  Outlook  for 
the  Electric  Power  Industry.   Technical  Advisory  Com- 
mittee on  Finance.  Federal  Power  Commission. 
December  1974 
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I  turn  now  to  figures  for  the  investor-owned  electric 
companies  because  the  bill  being  discussed  here,  H.R.  12461,  would 
have  less  effect  on  the  capital-attracting  abilities  of  many  important 

electric  utilities  ~  most  of  whom  are  in  the  government-owned  sector. 

From  1976  through  1989,  construction  expenditures  of 
the  investor-owned  electric  light  and  power  companies  are  expected 
to  total  in  excess  of  $500  billion  in  current  dollars:  this  is 
four  times  the  expenditure  during  the  preceding  comparable  period. 
(Attachment  1  is  a  chart  showing  this  breakdown  by  year.) 

The  dollars  required  for  the  electric  utility  industry 
are  enormous  because  it  is  by  far  the  most  capital-intensive  in- 
dustry in  the  country.  For  every  $1  of  annual  revenue,  about  $4  must  be 
invested  in  plant  facilities.   In  contrast,  the  steel  and  oil 
industries,  generally  considered  to  be  capital-intensive  themselves, 
need  only  about  $1  of  investment  for  every  $1  of  revenue,  and  the 
automobile  industry  requires  only  about  50  cents  of  investment  for 
each  $1  of  revenue. 

In  1964,  electric  companies  were  able  to  provide  about 
64  percent  of  the  funds  needed  for  new  plant  investment  with  in- 
ternally generated  funds,  principally  retained  earnings,  depreci- 
ation and  deferred  taxes.   However,  by  1974,  declining  earnings 
and  rising  prices  for  the  equipment  needed  to  serve  utility  cus- 
tomers made  it  possible  to  finance  only  33  percent  of  capital 
expenditures  in  this  manner.   As  a  result,  the  need  for  financing 
from  outside  sources  will  increase  more  than  proportionately,  and, 
of  the  $500  billion  needed  through  1989,  about  $300  billion,  or 
approximately  60  percent,  will  have  to  come  from  the  open  com- 
petitive market. 
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Obviously,  electric  companies  would  need  to  raise  less 
money  on  the  market  if  retained  earnings  could  be  increased.   How- 
ever, this  cannot  be  done  by  our  industry.   Today  approximately 
67  percent  of  earnings  are  paid  out  as  dividends  because  many 
stockholders  purchased  their  stock  for  the  cash  yield  and  it  is 
not  practical  for  utilities  to  change  their  dividend  policy  to 
provide  for  lower  cash  dividends  to  be  supplemented  by  stock  divi- 
dends as  many  industrial  companies  have  been  able  to  do. 

DIFFICULTIES  IN  RAISING  CAPITAL 

The  industry  has  encountered  difficult  problems  in 
raising  the  capital  necessary  to  finance  the  power  plants  and 
associated  facilities  that  will  be  required  in  forthcoming  years 
to  supply  the  demand  of  consumers.   The  problems  result  from 
drastically  increased  costs  —  the  cost  of  fuel,  the  cost  of  new 
plant  and  the  cost  of  capital  required  to  finance  the  facilities 
--  in  a  word,  inflation. 

But  inflation  for  most  companies  is  different  than  in- 
flation for  electric  companies.   Industrial  companies  that  pay 
more  for  the  goods  and  services  they  use  to  manufacture  their 
product  can  reflect  these  increases  in  their  prices  immediately 
and  pass  the  increased  costs  on  to  the  customer  without  delay. 
This  is  not  so  in  the  regulated  utility  area.   In  this  industry 
there  is  a  built-in  delay  in  obtaining  authorization  for  increased 
rates  to  cover  the  increased  costs.   Some  delay  is  perhaps  inev- 
itable because  commissions  and  their  staff  must  have  time  to  analyze 
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requests  for  rate  changes.   But  much  of  the  delay  results  unnes- 
sarily.   Consider  that  in  1974  the  average  rate  case  before  the 
Federal  Power  Commission  took  18  months  to  complete.   For  the  first 
9  months  of  1975  this  delay  has  increased  to  about  22  months.   In 
our  business  there  are  no  retroactive  rate  increases  --  every  day's 
delay  in  rate  change  means  that  revenue  is  irretrievably  lost. 
Regulatory  lag  and  inadequate  allowance  for  rate  of  return  are  no 
doubt  the  main  villains  in  the  financial  crisis  being  experienced 
by  electric  utilities  today. 

Because  of  our  inability  to  recover  these  costs  promptly, 
revenues  are  down  and  the  earnings  of  most  companies  have  fallen 
drastically.    For  some  there  have  been  inadequate  "coverage"  of 
interest  and  dividends,  which,  under  indenture  convenants,  limits 
or  prevents  the  sale  of  senior  securities.   Despite  improvements 
during  the  past  year,  the  market  prices  of  many  utility  stocks 
are  still  below  book  value,  and  there  is  a  dilution  of  the  value 
of  existing  shares.   Because  dilution  shrinks  earning  power, 
investors  have  become  increasingly  reluctant  to  purchase  utility 
equity  securities. 

In  a  rate  case  in  1975  the  New  Mexico  Public  Service 

Commission  found: 

Moreover,  if  compelled  to  do  so  (sell  common 
stock  below  book  value)  in  order  to  raise  the 
new  capital  it  needs  to  satisfy  growing  demand 
for  its  services,  the  imperatives  of  environ- 
mental protection  and  the  other  urgencies  men- 
tioned earlier,  its  existing  stockholders  are 
in  a  very  real  sense  confiscated,  for  the  book 
value  of  their  shares  will  be  diluted  and 
diminished,  as  will  be  their  earnings  per  share.* 

*  In  the  Matter  of  the  Rate  Filing  of  the  Public  Service  Company 
of  New  Mexico,  Case  No.  1196,  April  22,  1975. 
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My  own  company  is  an  example  of  the  iilution  that  has 
occurred-   The  following  figures  illustrate  what  has  happened: 
7  :«er  i  Z.Lz'r.z   Cc-cany  Common  Stock 


Per 

S  "ire 

2  =  ~£ 

WISE    .~r_:e 

-:  1  ~  _   -: 

5  :  :  ■-.  Value 

le:.  1  h i i 

$15.16 

Dec.  1970 

26-1/4 

18.35 

Dec.  1974 

10-7/8 

23.35 

Dec.  1975 

20 

22.02 

I  think  it  is  important  to  emphasize  that  the  public 
.  :i:;on  of  utilities  distinguishes  our  fund-raising 
from  those  of  most  other  industries.   Our  industry  must 
raise  capital  on  terms  that  are,  at  times,  highly  uneconomical 
:e:i.;e  we  -us:  construct  facilities  in  time  to  meet  our  custom- 
leaand.   Many  industries  have  the  option  of  delaying  expan- 
-  and  thus  delaying  the  need  for  additional  funds  but  this 
not  hold  for  electric  utilities.   Electric  companies  have 
little  room  in  which  to  maneuver  so  bonds  must  be  sold  regardless 
of  what  the  interest  rate  might  be.   Common  stock,  the  foundation 
of  our  capital  structure,  must  often  be  sold  even  when  market 
conditions  make  such  issues  unattractive.   For  example,  Carolina 
Power  and  Light  sold  common  in  January,  1975  at  14-3/4  and  again 
in  November,  1975  at  17-7/8.   As  shown  in  the  preceding  table  our 
book  value  was  3  2  2. 25  in  1974  and  $22.02  in  1975  —  considerably 
above  the  price  at  which  we  were  forced  to  go  to  the  market. 

These  increased  costs,  occurring  over  a  relatively  short 
period  of  time,  have  brought  a  heavy  financial  burden  to  the 
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industry.   One  major  company  was  forced  to  omit  its  common  stock 
dividend,  others  could  not  issue  securities  because  their  inter- 
est coverage  had  fallen  below  the  required  level,  and  practically 
all  companies  were  forced  to  curtail  construction  pi 

A  moment  ago  I  made  the  statement  that  the  industry  has 
encountered  difficult  problems  in  raising  the  capital  necessary 
to  finance  the  power  plants  and  associated  facilities  that  will 
be  required  in  forthcoming  years  to  supply  the  demand  for  power. 
I  said  that  the  problems  resulted  from  drastically  increas- 
costs   --   the  cost  of  fuel,  the  cost  of  new  plant  and  the  cost 
of  capital  required  to  finance  the  new  facilities.   I  will  now 
very  briefly  discuss  each  of  these  problems. 

The  Cost  of  Fuel 

I  direct  your  attention  to  Attachment  2  of  my  statement. 
This  chart,  which  uses  figures  from  the  Federal  Power  Commission, 
shows  the  increase  in  cost  for  three  types  of  fuel  used  in  - 
generation  of  electric  power  --  oil,  coal  and  natural  gas. 
chart  covers  the  period  from  January,  197  3  through  June  1975,  the 
latest  date  for  which  FPC  data  have  been  published.   The  c'r. 
shows  the  monthly  cost  of  fossil  fuels  delivered  to  steam-elec- 
plants  that  have  a  capacity  of  25  megawatts  or  more.   Note  that 
in  January,  1973  the  cost  of  oil  was  about  62  cents  per  million 
Btu.   In  September  of  1973  a  dramatic  upward  price  spiral  bt 
an  accumulation  of  costs  to  about  $2.06  per  mill       .  in  December 
1974.   This  increased  cost,  over  a  short  period  of  only  two 
years,  represents  an  increase  of  230  percent. 
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Now  coal.   In  January  1973  coal  was  reasonably  priced  at 
about  35C  per  million  Btu.  It  maintained  this  rate  throughout 
1973  and  for  the  first  five  months  of  1974  but  then  began  a  steady 
increase  bringing  the  price  to  about  80  cents  per  million  Btu  — 
an  increase  of  12  8  percent  —  by  June,  1975. 

The  cost  of  gas  as  boiler  fuel  increased  from  about  25C 
per  million  Btu  in  January  1973  to  about  70C  per  million  Btu 
in  June  1975,  an  increase  of  about  180  percent.   Gas,  however,  is 
becoming  a  lesser  factor  in  fuel  for  electric  generation  due  to 
its  present  and  expected  shortage  in  the  future  and  the  mandatory 
allocation  plans  which  restrict  its  use  as  a  boiler  fuel. 

The  cost  of  fuel  has  become  the  major  operating  expense 
for  electric  utilities.   Note  the  following  tabulation: 

EXPENSE  OF  FUEL  AS  PERCENTAGE  OF  TOTAL  OPERATING  EXPENSES* 


(1965 

-  1974) 

Electric  Operating 

Cost  of 

Fuel 

as  Percent  of 

Year 

Expenses 

Fuel 
ars ) 

Operc 

iting  Expense 

( Millions 

of  Doll 

1965 

$  5,382 

$  1,985 

36.8  % 

1966 

5,784 

2,210 

38.1 

1967 

6,147 

2,343 

38.1 

1968 

6,712 

2,652 

39.5 

1969 

7,452 

2,976 

39.9 

1970 

8,695 

3,734 

42.9 

1971 

10,155 

4,646 

45.8 

1972 

11,666 

5,441 

46.6 

1973 

13,512 

6,703 

49.6 

1974 

19,542 

11,901 

64.2 

In  1965,  fuel  costs  comprised  about  37  percent  of  all 
operating  expenses.   By  1974  fuel  had  increased  to  become  64  per- 
cent of  these  expenses.   For  the  10-year  period  1965  through  1974 

♦Source:   Historical  Statistics  of  the  Electric  Utility  Industry. 
Edison  Electric  Institute.   Publications  No.  62-69, 
73-34,  and  75-39. 
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there  was  an  increase  in  all  operating  expenses  of  26  3  percent, 
including  fuel.   But  without  including  fuels  costs  in  operating 
expenses  the  increase  was  only  125  percent.   During  this  same 
period  the  cost  of  fuel  increased  500  percent. 

In  ray  opinion,  had  it  not  been  for  the  automatic  fuel 
adjustment  clause,  which  partially  compensated  companies  for 
drastically  increased  fuel  prices,  some  electric  companies  would 
have  been  bankrupt. 

The  Handy-Whitman  Index  of  Public  Utility  Construction 
Costs  over  the  years  is  one  of  the  most  authoritative  indexes 
published  for  showing  trends  in  construction  costs.   Reproduced 
below  is  an  extract  from  the  latest  issue  of  that  publication 
showing  changes  in  construction  costs  from  1968  to  1975  for  four 
essential  pieces  of  equipment  used  by  electric  utilities.   The 
index  includes  the  cost  of  materials,  labor  and  equipment. 

iNoex  OF 

CONSTRUCTION  COST  INCREASES 

(Index  includes  Materials,  Labor  and  Equipment 

1949  ■  100 


As  Of 
Jan.! 

Boilers 

Increase 
per  Year 

Turbo- 
Generators 

Increase 
per  Year 

Power 
Transformers 

Increase 
per  Year 

Overhead 
Conductor- 
Transaission 

Increase 
per  Year 

1967 

203 

147 

133 

160 

1968 

210 

3.4    X 

146 

(0.7)    X 

136 

2.3   X 

164 

2.5  X 

1969 

213 

1.4 

152 

4.1 

141 

3.7 

153 

(6.7) 

1970 

226 

6.1 

157 

3.3 

142 

0.7 

203 

St.  7 

1971 

240 

6.2 

170 

8.3 

151 

6.3 

203 

0 

1972 

259 

7.9 

191 

12.4 

137 

(9.3) 

230 

13.3 

1973 

270 

4.2 

198 

3.7 

141 

2.9 

208 

(9.6) 

1974 

292 

8.1 

207 

4.S 

167 

18.4 

210 

1.0 

1975 

372 

27.4 

241 

16.4 

219 

31.1 

294 

40.0 

Overall  Increase 
(1967-1975) 

61. Z   X 

63.9  % 

64.7  t 

63.6   X 

(    1    -  Indicates   da  create 

Source:   Handy-Whitman  Index  of  Public  Utility  Construction  Costs. 

Whitman,  Requardt  and  Associates.  Bulletin  No.  102. 

Table  19  To  July  I,  1975. 
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I  call  your  attention  specifically  to  the  bottom  line  showing  the 
overall  increase  for  each  piece  of  equipment.   The  cost  index  for 
boilers  increased  83  percent;  for  turbogenerators  and  power  trans- 
formers the  increase  was  64  percent;  and  for  overhead  conductor 
for  transmission  lines  the  increase  was  84  percent.   Note  in  par- 
ticular the  double  digit  increase  between  January  1974  and  January 
1975.   The  cost  index  increase  ranged  from  16  percent  to  as  much 
as  40  percent  in  just  that  one  year. 

With  federal  deficits  increasing  year  after  year,  the 
government  has  had  to  go  to  the  open  market  for  an  increasing 
amount  of  funds.   This  has  left  a  smaller  portion  of  the  available 
funds  for  those  industries  that  must  also  use  the  marketplace. 
The  competition  for  the  available  funds  has  grown  more  intense 
and,  as  a  result,  interest  rates  have  been  driven  steadily  upwards. 

In  1956,  the  interest  rate  on  newly  issued  long-term 
utility  bonds  was  3.56  percent  for  Aaa  (Moody's  rating)  rated 
utilities.   By  1975  the  rate  had  increased  to  9.13  percent,  an 
increase  of  156  percent  for  those  utilities  that  had  managed  to 
retain  their  triple-A  rating.   Many  electric  companies  today  fall 
in  the  single-A  category  and  the  dramatic  increase  in  the  cost  of 
money  applies  also  to  utilities  having  that  rating.   In  1956  the 
interest  rate  on  newly  issued  long-term  bonds  for  utilities  with 
single-A  ratings  was  3.97  percent;  by  1966  the  rate  had  increased 
to  5.76  percent  and  by  1975  it  was  up  to  10.25  percent.   Thus, 
between  1956  and  1966  there  was  a  45  percent  increase.   From  1966 
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through  1975  the  increase  was  78  percent  and  for  the  overall 
period  (1956-1975)  the  increase  was  158  percent.* 

Result  of  the  Problem 

It  is  not  just  the  electric  utilities  that  have  been 
hard  hit  by  these  high  increases  in  costs  —  all  industries  have 
experienced  the  same  increases.   But,  as  I  pointed  out  earlier, 
most  industries  are  able  to  pass  along  the  increased  costs  to 
their  customers  as  they  are  incurred.   For  the  regulated  sector 
of  the  economy  this  is  not  possible.   In  addition,  we  must  commit 
funds  over  a  long  period  of  time  without  realizing  a  return  on 
our  capital  investment. 

Coal-fired  steam  electric  plants  were  constructed  in 
2  to  3  years  during  the  1950 's.   Today  it  takes  1-1/2  to  2  times 
that  long.   Nuclear  construction  is  even  more  illustrative.   It 
takes  more  than  10  years  to  license  and  construct  a  nuclear  plant 
The  costs  of  these  plants  are  in  the  hundreds  of  millions  of 
dollars  --  all  of  which  must  be  financed  during  the  construction 
period.   It  speaks  ill  of  our  political  system  here  in  the  United 
States  that  mandates  10  years  or  more  to  build  a  nuclear  plant 
while  in  foreign  countries  that  same  plant  can  be  on  the  line  in 
5  or  6  years.   As  a  result,  our  revenues  have  declined  and  our 
financial  position  has  deteriorated. 


*  Derived  from  Moody's  Public  Utility  Manual. 
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Yet  the  situation  in  which  electric  companies  find 
themselves  has  resulted  from  factors  beyond  the  control  of  the 
management  of  the  companies. 

Situation  Today 

I  do  not  want  to  leave  you  with  the  impression  that 
everything  in  our  business  is  negative.   Conditions  improved 
somewhat  in  1975  and  we  believe  that  in  1976  our  financial  con- 
dition will  continue  to  improve.   An  analysis  of  75  major  elec- 
tric utility  systems  showed  that  market  price  as  a  percent  of 
book  value  rose  from  66  percent  at  the  end  of  1974  to  84  percent 
at  the  close  of  1974.   This  is  an  encouraging  indication.   Another 
sign  of  progress  is  that  the  recent  upswing  in  the  market  has  also 
included  electric  utility  stocks.   Standard  &  Poor's  averages 
showed  that  electric  utility  stock  prices  were  up  almost  39  per- 
cent at  the  end  of  1975  over  year-end  1974. 

We  have  a  long  way  to  go  to  regain  our  financial  health 
and  to  be  able  to  pick  up  our  delayed  construction  schedule  to 
insure  that  this  nation  has  the  energy  that  it  needs  for  its 
future  growth. 

To  do  this  we  need  the  help  and  the  cooperation  of  the 
Congress,  reasonable  environmental  regulations,  assistance  from 
federal  and  state  regulatory  agencies  in  permitting  needed  rate 
increases,  reducing  regulatory  lag,  and  providing  the  climate 
that  will  enable  us  to  supply  the  required  amounts  of  electric 
energy. 
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COMMENTS  ON  H.R.  12461 

I  believe,  and  I  think  you  also  do,  that  during  this 
period  of  emergence  from  recession,  the  Congress  should  provide 
constructive  actions.   Actions  that  will  help  the  country  to  main- 
tain the  momentum  now  underway.   Actions  that  will  aid  not  only 
the  electric  utilities  but  also  the  consumers.   I  do  not  believe 
that  enactment  of  H.R.  12461  would  support  these  objectives. 

I  do  not  propose  to  comment  on  all  the  sections  of  this 
bill  because  other  witnesses  who  have  or  will  appear  before  you 
will  provide  detailed  comments.   However,  I  wish  to  comment  on  two 
sections  in  particular  because  of  their  direct  impact  on  utility 
financing. 

Section  306  of  H.R.  12461  would  prohibit  the  Federal 
Power  Commission  from  including  any  portion  of  construction  work 
in  progress  in  the  rate  base.   A  somewhat  modified  provision  exists 
in  Sec.  203(c) (1) (A)  which  directs  that  a  state  regulatory  commis- 
sion "may"  include  not  more  than  66-2/3  percent  of  CWIP  in  the  rate 
base,  providing  certain  very  stringent  and  highly  questionable  con- 
ditions are  met  by  the  state  regulatory  agencies.   If  these  provi- 
sions were  enacted  into  law  it  would  require  us  to  go  to  the  market 
for  more  and  more  funds,  make  more  difficult  our  ability  to  finance 
and  increase  the  cost  of  energy  to  our  consumers. 

To  illustrate  this  very  briefly,  I  refer  to  Attachment  3 
of  my  statement.   These  figures  trace  the  expenditures,  by  years, 
on  a  nuclear  construction  project  involving  four  units  of  900 
megawatts  each,  all  to  be  constructed  over  a  period  of  18  years. 
It  shows  the  increment  of  the  construction  costs  that  represent 
interest  on  the  construction  project  during  the  construction 
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period.   In  this  illustration,  approximately  26  percent  of  the 
total  cost  is  represented  by  interest  during  construction.   For 
example,  in  the  eleventh  year  of  the  project,  $487  million  will 
have  been  borrowed  in  order  to  pay  the  interest  on  the  funds  in- 
vested during  those  eleven  years.   (AFUDC  column,  the  total  of 
years  1  through  11.)   In  that  year  alone,  the  capital  require- 
ments for  the  payment  of  interest  on  funds  invested  during  those 
eleven  years  will  be  $122  million. 

The  major  point  I  wish  to  make  is  shown  in  the  totals. 
If  CWIP  is  included  in  the  rate  base  the  total  investment  in  the 
four-unit  nuclear  project  is  $2,716  million.   If  CWIP  is  not  in- 
cluded in  the  rate  base  the  total  investment  —  hence  the  cost  — 
amounts  to  $3,666.8  million.   The  difference  —  $950.8  million  — 
must  be  paid  ultimately  by  the  company's  customers. 

Illustrations  for  construction  of  hydroelectric  projects 
and  coal-fired  plants  would  show  the  same  overall  results,  differ- 
ing only  in  degree. 

It  is  obvious  that  if  companies  continue  to  have  diffi- 
culties in  securing  financing,  nuclear  projects  are  the  most  likely 
candidates  for  cancellation  because  the  estimated  time  of  construc- 
tion so  severely  exacerbates  the  accumulated  interest  to  be 
capitalized.   And  nuclear  projects  are  taking  the  brunt  of  recent 
cancellations.   Edison  Electric  Institute  figures  show  that  between 
April  1,  1974  and  October  1,  1975,  a  total  of  181,000  megawatts  of 
capacity  have  been  delayed  or  removed  from  construction  schedules. 
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Of  this  total,  125,000  megawatts,  about  70  percent,  were  in  nuclear 
units.   Consider  that  the  alternative  is  an  almost  impossible  sup- 
ply of  coal  and  a  continued  dependence  on  foreign  oil. 

Other  sections  of  H.R.  12461  would  change  our  present 
regulatory  structure,  restrict  the  use  of  fuel  clause  adjustments, 
impose  lifeline  rates,  add  duplicative  and  unnecessary  reporting 
requirements,  encourage  regulatory  paralysis  through  unlimited 
consumer  intervention,  establish  another  layer  of  regional  plan- 
ning, enlarge  the  already  swollen  federal  bureaucracy,  force  elec- 
tric companies  to  become  common  carriers,  and  restrict  the  filing 
of  rate  changes. 

I  have  seen  no  facts,  no  studies,  no  statistics  from 
this  committee  or  elsewhere  that  lend  support  to  the  desirability 
of  enacting  these  provisions  into  law.   The  proposal  being  con- 
sidered here  today  is  not  the  answer,  nor  any  part  of  the  answer, 
to  the  problems  facing  the  electric  industry  today.   If  it  should 
become  law,  it  could  only  hinder,  and  magnify  our  problems.   If  I 
were  seeking  some  way  to  assure  that  the  investor-owned  electric 
industry  would  be  made  unattractive  to  investors  and  to  assure  that 
the  industry  could  not  raise  the  necessary  capital,  I  could  not 
conceive  of  a  more  debilitating  technique  than  the  passage  of  this 
bill  as  it  now  stands. 
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INVESTMENT  IN  NUCLEAR  GENERATING  PLANT 
(Four  Units  -  900  MW  Each) 


INVESTMENT 

BY  YEARS 

($000) 

End  of 

With  CWIP 

Without  CWIP 

Year 

In  Rate  Base 

In  Rate  Base 

AFUDC 

1 

$   39,122 

$   41,262 

$  2,140 

2 

82,514 

87,627 

5,113 

3 

94,503 

106,749 

12,246 

4 

59,285 

79,354 

20,069 

5 

68,556 

92,169 

23,613 

6 

111,147 

142,662 

31,515 

7 

142,057 

182,986 

40,929 

8 

256,207 

313,063 

56,856 

9 

213,275 

289,070 

75,795 

10 

313,899 

410,621 

96,722 

11 

315,631 

437,538 

121,907 

12(D 

293,151 

384,954 

91 ,803 

13 

185,063 

277,265 

92,202 

14(2) 

220,020 

299,551 

79,531 

15 

141,227 

225,092 

83,865 

16(3) 

95,670 

151,190 

55,520 

17 

56,123 

104,243 

48,120 

18(4) 

28,546 

41,422 

12,876 

$2,715,996 

$3,666,818 

$950,822 

(1)  Unit  No.  1  placed  in  commercial  operation. 

(2)  Unit  No.  2  placed  in  conmercial  operation. 

(3)  Unit  No.  3  placed  in  commercial  operation. 

(4)  Unit  No.  4  placed  in  commercial  operation. 

Computed  by  Carolina  Power  &  Light  Co.  March,  1976 
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PHILADELPHIA  ELECTRIC  COI'PANY 
EXTRACT  FROM  WRITTEN  COfVIENTS  FILED 
•       PARCH  27,  1975 
(APPENDIX  A,  P.   3) 
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Testimony  of  John  F.  Chllds,  Vice  President  of  Kidder,  Peabody  &  Co.  Inc., 
10  Hanover  Square,  'few  York  City     10005.     Before  the  House  Canmittee  on  Interstate 
and  Foreign  Conmerce  Subcommittee  on  Energy  and  Power.     Regarding  H.R.   12461,  the 
"Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act."  April  &7  1976. 

7 

My  Background  is  briefly  as  follows : 

I  spent  about  30  years  with  Irving  Trust  Canpany  a  large  New  York  commercial 
bank,  I  retired  in  1974  as  a  senior  vice  president . 

I  was  in  charge  of  the  public  utility  department  which  conducted  regular 
commercial  banking  business  with  the  utility  Industry  and  provided  the  Industry 
with  various  financial  services.     Among  other  things,  I  ran  seminars  for  utility 
executives  and  commissi oners x  and  I  advised  utilities  on  all  phases  of  corporate 
finance. 

I  was  also  in  charge  of  the  corporate  financial  consulting  department  which 
provided  financial  advice  on  all  phases  of  finance  for  industrial  companies  and 
banks. 

I  was  a  member  of  many  utility  industry  committees  such  as  the  Federal  Power 
Commission,  Technical  advisory  Committee  on  Finance  on  the  Financial  outlook  for 
the  Electric  Power  Industry;  and  The  State  of  New  Jersey  Power  Authority  Study  Group 
concerning  a  Power  Authority  and  other  forms  of  State  Involvement  in  Financing  Electric 
Generating  Facilities. 

I  am  now  a  Vice  President  of  Kidder,  Peabody  &  Co.   Incorporated,  a  New  York 
Investment  banking  firm.     I  work  en  financial  advice  for  all  types  of  companies 
including  utilities. 

I  have  published  four  books  on  corporate  finance.     rty  latest  one  was  Just 
published  by  Prentice-Hall.     The  Encyclopedia  of  Long-Term  Financing  and  Capital 
Management. 
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Direction  of  my  Testimony 

H.R.  12461  starts  off  with  the  statement  "the  continued  generation  and 
transmission  of  an  adequate  supply  of  electricity " 

My  remarks  will  discuss  the  effect  the  bill  may  have  with  regard  to  the 
matter  of  financing  the  capital  necessary  to  provide  an  adequate  supply. 
What  Supply? 

The  matter  of  an  adequate  supply,  does  not  refer  to  today.  The  plants  are 
already  in  existence  which  provide  today's  electricity. 

The  matter  of  an  adequate  supply  refers  to  the  next  5  of  10  years  because  it 
takes  that  long  to  build  new  equipment  necessary  to  provide  a  supply. 

Unfortunately,  consumers  are  so  accumstoned  to  turning  on  a  switch  and 
getting  electricity  that  they  may  not  appreciate  what  may  happen  5  or  10  years 
from  now  if  there  is  an  inadequate  supply.  Such  a  situation  might  mean: 

1.  Residential  customers  being  rationed. 

2.  Industrial  companies  being  unable  to  meet  the  demand 
for  goods  with  the  consequences  of  inflation. 

3.  Incurrable  unenployment. 

For  these  reasons,  I  believe  that  the  matter  of  power  supply  is  of  overwhelming 
importance . 
Capital  Requirements 

One  of  the  major  factors  which  will  determine  whether  the  power  will  be 
available  is  whether  capital  will  be  made  available  to  build  the  plants.     The 
amount  of  capital  needed,  of  course,  will  depend  on  the  amount  of  power  required. 
However,  whether  you  expect  a  large  growth  in  demand  for  electricity  or  even  a 
small  growth,  there  will  be  a  gigantic     need  for  capital  to  supply  the  power. 
Other  witnesses  have  outlined  the  billions  of  dollars  required.     This  can  be 
translated  in  terms  of  financing  by  saying  that  it  appears  that  most  electric 
utilities  may  have  to  sell  an  issue  of  bonds,  an  issue  of  preferred  and  an  issue 
of  common  each  year  for  as  far  as  we  can  see  ahead.     That  is  a  very  heavy 
financing  burden. 
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Circumstances  Under  Which  Capital  Has  to  be  Raised 

Raising  large  amounts  of  capital  under  favorable  circumstances  is  not 

easy  and  it  appears  that  the  1970' s  may  represent  an  unfavorable  period  in 

which  to  raise  capital: 

Interest  rates  are  high. 

The  stock  market  is  not  eager  for  new  issues. 
The  electric  utility  inudstry  is  not  in  good  repute 
with  Investors. 

To  explain  the  picture,  I  must  point  out  that  there  are  two  different  types 

of  circumstances  as  regards     investors'     interest  in  utility  securities. 

1.  One  type  of  circumstance  exists  when  earnings  are 
se If -generat ed . 

By  this  I  mean  that  through  economies ,  management 
can  generate  earnings  without  having  to  rely  on  rate 
increases . 

This  was  the  situation  from  the  end  of  World  War  II 
until  the  early  1970* s. 

In  referring  to  this  period  we  should  not  overlook 
what  the  industry  did  for  the  consumers.     The  con- 
sumer price  index  rose  substantially    in  the  25  year 
period  from  19^5  to  1970. 

Electric  rates,  on  the  other  hand,  showed  either  no 
increase  or  only  a  slight  increase.     Consumers  may 
forget  how  they  benefited  from  this  achievement. 

2.  The  other  type  of  circumstance  exists  when  rate  in- 
creases are  needed.     Investors'  do  not  consider 
utilities  attractive  in  such  a  period.     This  is  the 
situation  today.     Interest  rates  have  sky  rocketed. 
Operating  and  construction  costs  have  run  wild.     As 

a  consequence,  managements  have  had  to  go  in  for  rate 

Increases.     They  would  have  been  derelict  in  their  duty 
if  they  did  not  do  so. 
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I  might  add  that  consumer's  seem  to  feel  that  managements  are  taking  the 
easy  way  out  in  solving  their  problems  by  seeking  rate  increases.  Nothing  could 
be  further  from  the  truth.  It  is  far  more  difficult  for  management  to  get  a  rate 
increase  than  to  produce  earnings  through  economies  if  it  is  possible  to  do  so. 

In  spite  of  management's  efforts  to  get  rate  increases,  investors  have  become 
disenchanted  with  the  industry  due  to  what  is  known  as  regulatory  lag. 
Regulatory  Lag 

Regulatory  lag  is  partly  due  to  the  nature  of  regulation  and  partly  to 
commissions  falling  to  act  promptly. 

In  order  to  seek  a  rate  increase  a  company  first  has  to  experience  inadequate 
earnings.  Then  it  may  have  to  take  up  to  11  months  in  order  to  get  an  increase, 
and  when  an  increase  is  granted  it  is  too  little,  because  the  amount  of  the  increase 
may  have  been  based  on  historical  income  and  expenses  and  with  inflation,  expenses 
will  already  have  advanced  by  the  time  the  decision  is  made.  Thus,  increases  have  been 
too  late  and  too  little. 

As  a  result  of  this  lag,  a  company  will  not  earn  what  a  commission  has  decided 
to  be  a  fair  return.  Because  of  this  situation  the  financial  standing  of  the 
industry  has  deteriorated  very  badly. 

The  protection  of  bond  interest,  as  measured  by  the  number  of  times  earnings 
cover  interest  charges,  fell  to  a  seriously  low  figure  for  many  companies. 

The  deterioration  in  credit  of  the  Industry  was  evidenced  by  the  dramatic 
reduction  in  bond  ratings,  something  no  one  would  have  even  dreamed  about  In  the 
1960»s. 

Common  stock  market  prices  fall  well  below  book  value,  and,  in  order  to 
provide  capital,  the  industry  was  forced  to  sell  common  stocks  at  disastrously 
low  prices,  with  dividend  yields  of  Q%   or  9%. 

Institutional  investors  lost  interest  in  utility  stocks,  and  in  fact  many 
dumped  their  holdings  of  utility  stocks  on  the  market. 
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The  situation  reached  a  climax  when  Con  Ed  cut  its  dividend.  There  has  been 
sane  improvement  since  then  but  the  situation  is  still  very  serious  . 
difficult  at  this  point  to  see  the  light  at  the  end  of  the  tun 

The  Federal  Power  Commission  recognized  the  problem  of 
study  entitled  "A  Study  of  Electric  Utility  Industry,"  September,  1974. 
suggestions  from  pages  24  and  30  included: 

1.  All  plant  under  construction  in  rate  base. 

2.  Use  of  Future  Test  periods. 

3.  Use  of  attrition  allowances. 

4.  Encourage  a  more  widespread  use  of  fuel  adjustment  clauses. 
Some  state  Commissions  have  used  some  of  these  approaches. 

Bill  H.R.  12461  does  not  seem  to  have  given  much  weight  to  the  problem  of 
raising  capital  for  the  industry  and  the  principal  reasons  why  the  problem  exists. 
In  two  parts  for  example,  the  bill  recommends  limitations  with  regard  to: 

1.  Fuel  adjustment  clause. 

2.  The  use  of  capital  expenditures  in  rate  base. 

This  is  not  to  say  that  the  bill  does  not  cover  many  points  which  should  be 
achieved . 

However,  I  believe  the  industry  and  local  regulation  is  very  well  aware  of 
all  of  these  points  and  are  trying  to  achieve  these  points  in  an  orderly  fashion. 

Furthermore,  I  believe  the  bill,  in  general,  would  represent  a  blanket  over 
local  regulation  and  would  only  add  to  the  problem  of  regulatory  lag. 
The  lack  of  a  Viable  Alternative  to  Power  Supply 

One  of  the  reasons     I  believe  the  capital  raising  problem  for  the  ind  - 
is  such  a  serious  one  is  because  there  seems  to  be  no  alternative  for  an  adequate  power 
supply. 

In  the  past,  governmental  bodies  have  taken  over  private  companies  and  been 
successful  in  raising  capital.     However,  when  these  take  overs  occurred  the  electric 
utility  industry  was  a  viable  economic  business.     I  do  not  believe  that  we  can 
look  at  this  history  as  an  example  as  to  what  might  happen  If  the  electric  ut I 
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industry  failed  today.  In  such  an  event,  the  utility  companies  would  be  in 
financial  trouble.  And  if  some  governmental  division  had  to  step  in,  there  would 
have  to  be  a  rescue  operation  into  which  government  credit  would  have  to  be 
pumped.  I  believe,  the  financial  problems  which  divisions  of  government  face 
today,  raise  doubt  as  to  whether  they  could  stand  such  an  added  burden. 
Hope  for  the  Future 

It  is  conceivable  that  circumstances  will  change  so  that  capital  raising  will 
not  be  the  problem  that  it  now  presents;  if  interest  rates  decrease  substantially, 
If  inflation  is  reduced  to  a  low  rate,  if  adequate  sources  of  fuel  become  available, 
and  if  the  stock  market  improves. 
Fairness  to  Investors 

In  my  discussion,  I  have  only  talked  about  the  necessity  of  attracting  capital, 
There  is  also  a  matter  of  fairness  to  investors  who  have  supplied  and  hopefully 
will  supply  the  necessary  capital. 

A  very  large  segment  of  the  savings  of  our  nation  is  invested  in  the  utility 
industry.  As  I  have  pointed  out,  institutions  have  largely  lost  interest  in  the 
industry.  Now,  it  is  the  individual  investors  who  are  taking  their  money  out  of 
savings  accounts  and  buying  utility  securities  in  the  hopes  that  the  industry  will 
get  straightened  out. 

The  capital  provides  who  have  put  up  the  capital  should  be  treated  fairly  just 
as  the  consumers  and  labor  should  be  treated  fairly. 

There  have  been  very  large  losses  in  utility  securities,  and  companies  are 
still  having  to  sell  stock  below  book  value  which  further  erodes  past  investment. 

Regulatory  lag  is  one  of  the  principal  reasons  for  the  abuse  that  capital  has 
experienced.  The  added  regulatory  lag  which  the  bill  might  cause  would  create 
further  unfairness  to  the  investors. 
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Conclusion 

In  conclusion,  if  the  electric  utility  Industry  continues  to  face  the 
many  problems  which  are  making  capital  raising  difficult,  I  believe  it  is  no 
exaggeration  to  say  that  this  bill  may  be  the  final  nail  in  the  industry's  coffin. 


- 
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Statement  of  Professor  Jerome  E.  Bass 

before  the 

Subcommittee  on  Energy  and  Fewer  cf  the 

Committee  en  Interstate  and 

Foreign  Commerce 

April  7,  1976 


My  name  is  Jerome  E.  Hass.  I  am  Chief  cf  the  Division 
of  Economic  Studies  in  the  Office  cf  Economics  at  the  Federal 
Power  Commission  and  on  leave  from  Cornell  University  where 
I  bold  the  position  of  Associate  Professor  of  Managerial  Economics 
and  Finance  at  the  Graduate  School  of  Business  and  Public  Admin- 
istration.  I  hold  advanced  degrees  in  business  and  economics 
from  the  Wharton  School  at  the  University  cf  Pennsylvania  and 
Carnegie -Mellon  University.   I  was  the  principal  author  cf  the 
Ford  Foundation's  Energy  Policy  Project  19"-  report  entitled 
Financing  the  Energy  Industry.   I  have  written  numerous  articles 
for  scholarly  journals  and  have  testified  before  various  congression- 
al committees  on  energy  pricing  and  utility  financial  issues. 

The  views  expressed  in  my  testimony  today  are  my  own  and 
do  not  necessarily  represent  those  of  the  Federal  Fewer  Commissi::-.. 

There  are  two  objectives  I  would  like  to  achieve  tcday. 
First  Irll  try  to  provide  seme  brief  background  en  the  financial 
condition  of  the  electrical  utility  industry.   Then  I'll  try  to 
relate  seme  of  the  elements  in  H.R.  12-cl  to  the  financial  jut- 
iook  for  the  electric  utilities. 

The  electric  utility  industry  is  unique  in  the  r.:r.- finan- 
cial business  sector  cf  cur  ec        1  its  let 
capital  markets.   Not  only  is  it  far  -ore  capital  intensive 
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than  almost  any  other  industry  (see  Exhibit  1),  but  It  also  pays_ 
out  a  larger  fraction  of  its  earnings.  Hence  it  depends 


heavily  upon  the  capital  markets  to  finance  its  growth,  and 

that  dependence  is  magnified  when  its  construction  costs  inflate. 

Exhibit  2  displays  the  extent  of  the  dependence  on  the 
capital  markets  for  the  electric  utility  industry  from  1970  to 
the  present.  While  the  industry  will  account  for  less  than  2 
percent  of  all  active  corporate  receipts  over  the  seven  year 
period  1970  through  1976,  it  will  have  issued  approximately 
20  percent  of  all  new  corporate  long-term  debt  and  kO   percent 
of  all  new  corporate  equity. 

The  investment  community,  although  recently  showing  signs 
of  renewed  confidence,  is  highly  sensitive  to  the  financial  con- 
dition of  the  industry.  They  are  keenly  aware  of  the  poor 
performance  of  equity  investments  in  that  industry  over  the  past 
seven  or  eight  years  and  would  undoubtedly  be  reluctant  to  make 
new  investments  In  an  environment  of  increased  'uncertainty. 

Thus  even  though  H.R.  12^61  does  not  specifically  deal  with 


financing,  it  seems  advisable  to  examine  the  proposed  bill  for 
factors  that  might  create  financial  problems. 

I  perceive  three  parts  of  the  proposal  legislation  having 
direct  financial  effects  on  the  industry. 

The  first,  and  probable  most  important,  is  the  constraints 
imposed  or.  CWIP  in  the  rate  base  in  sections  203(c)(1)(A)  for 
retail  and  306  for  wholesale.   There  is  no  simple  rule  of 
thumb  to  follow  In  t.u.e  CWIP  issue.   While  it  can  be  argued  that 
3WI?  should  be  excluded  from  the  rate  base  an  inter-generational 
equity  grounds,  there  is  substantial  evidence  which  indicated  thi 
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disadvantage  might  be  offset  in  some  cases  by  the  lower  cost  of 
capital  associated  with  the  higher  revenues  and  coverage  ratios 
obtained  by  its  inclusion.  What  is  in  the  consumers  best  interest 
must  be  udged  on  a  case-by-case  basis.   Most  states  proceed  in 
that  fashion;  as  of  the  end  of  197^,  NARUC  reported  29  commissions 
allowed  some  or  all  of  CWI?  in  rate  base  determination. 

Section  203(c)(1)(A)  sets  a  limit  on  CWI?  in  the  rate  base 
at  67%   for  retail  rate-setting  purposes  while  section  3C6  excludes 
it  completely  for  wholesale  power  rate  setting.   This  dual  treat- 
ment is  not  only  discriminatory^  but  these  constraints  might 
impinge  negatively  on  the  capital  availability  and  capital  costs 
for  some  firms  in  the  Industry.   Thus  it  is  not  at  all  clear 
that  such  constraints  should  be  legislated. 

The  constraints  on   automatic  adustment  clauses  contained 
in  section  203(b)(2)(A)  for  retail  and  section  }Z~    for  whole- 
sale will  also  have  a  financial  impact.   While  the  latter  section 
is  mislabeled  as  a  "fuel"  adjustment  clause  and  the  former  con- 
tains a  Freudian  slip  on  line  1  of  page  15  which  implies  that 
costs  never  fall,  the  financial  impact  of  these  constraints 
is  to  cause  capital  suppliers  to  bear  more  ris:-c  than  they  would 
have  in  the  absence  of  such  constraints.   3y  not  allowing  the 
clause  to  be  effective  except  beyond  5^  of  the  original  case 
and  then  allowing  only  85#  of  the  difference  to  be  recovered 
automatically  is  more  severe  than  the  full  automatic  fuel  50St 
pass -throughs  currently  operative  in  most  juris:.         Z 
am  not  necessarily  apposed  to  these  limits,  out  1  feel 
to  point  out  that  in  the  snort  run  they  -?. 

ccst  af  capital  arc  nlghtr  rather  Shan  lexer  tie 


:  4 


=  X"-r    VillliZ 


■-       -        - 
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:.-.  the  rate  ji  growth  c:  ;ei/.  oeoaro  and  Likely  result  Ln 
sharply  ie fined  ar.o  shorter  peaks;  these  t.oar.ges.  In  turn 
mean  lower  octal  jew  capacity  requirements  ar.o  heavies  -se 
peaking  facilities  with  low  capital  ar.o  high  energy]  coal 
But  Insofar  as  such  pricing  alsc  will  tend  ::  fill  In  t.oe 
troughs,  io  will  result  Ln  a  shift  o'er  tine  into  otre  en< 
saving  cue  capital-intensive  generation  units.  7re  cvera] 
effect  cculo  go  either  way  with  retpetc  t:  toe  total  tati 
of  Individual  firms  ar.o  the  industry.  ~.r.   toe  ether  handj 

s^z'r.   pricing  principles  than  mder  current  crattiee.  redu 

t.oe  itictroar.ee  tf  ore  regulatory  laz  ln  creating  financla 


itmrai —    —  - ,.  - 


_  understand  ar.o   arc  In   sympathy  with   toe    cesire   to    set   min 
•l-mim   star.oaros    for   electric    utility   rat  er_a_-:ir.g   or.   trier   to    ass-: 
that   States  which   implement    rate    reform  are  rot   placed   it    a    :;-■ 
petioive   eccr.croie      ilsadvantags   by   reastr.   tf    t.oe    failure    :f 
ether  states   to   Implement    such  reform*      But   agai.o   there   Ls    a  so. 
art   ler.g    run   problem.      It    is    a    siotple    face    toot    elect:-. 
been   ar.o  will   continue   to   be   creaper  tt   produce    and   iistri 
in  sc-e  parts   tf  toe  country  than  in  ethers,     wnile   this  means 
that   Ln  the  long   root  electricity-la tensive  businesses 
not   be    Located   Ln   certain    areas    tf    to.e    ::  . 
Lndustry  via  rates  below  Incremental   :ost 
ment  ar.o  tax  face  may  be  politi  for  some 

.- 1  e  r  ran  .     I  aa  there: 
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standard  based  upon  long  run  efficiency  arguments  that  ignores 
short  run  dislocation  costs  which  might  be  substantial  in  some 
cases.   It  may  be  that  state  regulatory  commissions  are  not  cap- 
able of  performing  these  delicate  trade-offs,  but  national  stand- 
ards totally  ignore  them  by  definition. 

My  final  observation  is  that  for  some  firms- the  revenue 
shifting  created  by  the  lifeline  provisions  of  Section  203  (a) 
(3)  is  large  and  uncertain  enough  to  make  a  given  revenue  re- 
quirement a  difficult  target  to  hit  -  thereby-increasing  investors 
risk. 

Consider  on  the  one  hand  Indianapolis  Power  and  Light  Com- 
pany. Residential  revenues  constitute  less  than  35  percent  of 
total  revenues  and  the  average  annual  use  per  residential 
customer  is  Bj2k   kwh  (in  1975)  at  an  average  price  of  2.^25^  per 
kwh.  if  an  1800  kwh  per  year  lifeline  rate  »/  was  instituted 
at  a  price  of  0.97o^  per  kwh  (r?3:L's  rate  N)  the  revenue  loss 
would  be  $7.1  million,  which  is  about  k   percent  of  total  1975 
revenue.   Spreading  this  difference  over  the  non-lifeline  por- 
tion of  residential  rates  and  commercial  and  industrial  rates 
would  raise  these  rates  an  average  of  only  k   percent,  which 
would  have  little  effect  on  consumption. 

But  now  consider  the  impact  of  the  lifeline  provision  on 
Con  Ed.  While  residential  revenues  constitute  about  30  percent 
3f  cotal  revenues,  the  average  annuel  use  per  residential 
customer  is  3300  kwh  (in  19^5)  at  an  average  price  of  3.66c  per 
fcwh.   If  ar.  IcCC  tewh  per  year  lifeline  race  was  Instituted  ac 
a  price  of  2 .  33^  per  kwh  (Cor.  Id's  energy  race  co  the  World 
*/   ?.ef  rigeracicn  and  lighting  ac  3  icwh  oer  lay. 
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Trade  Center),  the  revenue  loss  would  be  $315  million,  which  is 
about  1^4-  percent  of  Con  Ed's  total  revenues.   Spreading  this 
over  the  remaining  customers  would  increase  their  rates  by  mere 
than  16  percent,  which  could  have  significant  effects  on  electric- 
ity consumption  that  are  difficult  to  predict. 

Lifeline  rates  not  only  pose  a  financial  Instability 
problem,  they  also  are  an  extremely  ineffectual  way  of  assisting 
a  sublet  of  the  population  with  their  own  financial  problems. 
Since  this  criticism  does  not  bear  on  the  financial  viability 
of  this  industry,  I  will  not  go  into  detail  here,  but  Z   have 
appended  a  brief  analysis  on  the  issue. 

In  summary,  there  are  a  number  of  elements  In  the  proposed 
bill  that  would  create  stress  on  the  financial  side  of  the  elect- 
ric utility  industry.   I  hope  these  will  be  considered  in  pass- 
ing judgement  on  the  bill. 

This  concludes  my  prepared  statement.   I  will  be  pleased 
to  try  to  answer  any  questions  you  might  have. 
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Exhibit  1 

1 
•  INVESTMENT  PER  DOLLAR  OF  ANNUAL  SALES 
DECEK3ER  31.  1973 

Electric  power  $4.18 

Telephone  2.85 

Railroads  2.54 

Gas  2.13 

..Oil  1.15 

Steel  •  •&& 

Automobiles  »57 


1/      Source:   The  National  Power  Survey  Advisory  Committee 
Report:   The  Financial  Outlook  for  the 
Electric  Power  Industry,  Federal  Power 
Commission,  December  1974. 
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ADDENDUM:  WHO  BENEFITS  FROM  LIFELINE  RATES? 


Lifeline  rates  are  advocated  by  those  desiring  to  help 
the  poor.   But  who  in  fact  do  they  help?  Residences  consuming 
amounts  beyond  the  "subsistence"  level  will  also  benefit  de- 
pending upon  how  the  revenue  loss  in  the  lifeline  zone  is  made 
up  by  other  users.   If  that  deficit  is  offset  by  a  uniform 
surcharge  over  all  other  consumption  (including  residential 
users  who  consume  more  than  the  subsistence  amount),  then  resi- 
dential customers  consuming  more  than  the  "subsistence"  amount 
of  electricity  will  benefit.   See  Table  1  for  an  illustrative 
effect.  While  different  numbers  would  effect  the  numerical 
outcome,  the  direction  is  clear:   high  use  residential  cus- 
tomers and  governmental,  wholesale,  commercial  and  industrial 
customers  subsidize  most  residences. 

But  that  is  only  the  first  round,  for  those  customers 
obliged  to  pay  more  will  pass  these  higher  electricity  prices 
on  to 'consumers  in  the  form  of  higher  property  and  income  taxes 
and  higher  prices  for  electricity-intensive  goods  and  services. 
Who  ultimately  ends  up  subsidizing  whom  is  difficult  to  ascer- 
tain. 


Table  1 


Computation    of   Lifeline 

Effect 

(SttrchorSe  All  Classes) 

I.  Required  Lifeline  Reducii 
Per  Kwh 

30 

2  cents 

2.  Kwh  Billed  Below  JO0  Le 

^cl 

1 .000.000 

3.  Lifeline  Revenue  Loss  (1x2) 

$20,000 

4.  Nonlifeline  Sale*.  All  Classes 
(kwh) 

4.000.00,0 

5.   Required  Surcharge 
Per  Kwh  (3-^<0 

0.5  cenK 

ft.   Net  Change  in  Residential 

Bills 

300   Kwh 

-$6.00 

500   Kwh 

-$5.00 

750   Kwh 

-53.75 

I.COfl  Kwh 

-S2.50 

1.500  Kwh 

0 

2.000   Kwh 

+  S2.50 

*  Taken  from  Pzze;    see  fn .  1. 
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i     One  thing  chat  is  clear  is  that  the  poor  will  not  likely 
benefit.   First,  many  live  in  apartments  which  are  raaster- 
raetered  and  pay  rent  which  Includes  electricity  service. —' 
Second,  many  poor  people  have  electric  hot  water  heat  and 
electric  space  heating  so  that  if  lifeline  rates  were  re- 
stricted to  residences  with  total  consumption  less  than 
"subsistence",  many  poor  would  not  be  eligible. 2/   Third,  many 
farmers  who  are  poor  are,  nevertheless,  substantial  electricity 
users.     All  told,  Pace  (see  fn.  1)  estimates  that  in  14 
states,  more  than  50  percent  of  the  poor  weald  receive  no 
lifeline  benefits,  while  in  an  additional  25  states  more  than 
25  percent  would  be  left  out. 


If  the  objective  is  to  allow  residences  with  lew  incomes 
to  consume  subsistence  quantities  of  electricity  without  undue 
economic  hardship,  then  why  not  subsidize  them  instead  of  most 
residential  consumers, using  a  device  such  as  energy  stamps 
that  meets  an  income  test?   Better  yet,  why  not  subsidize 
them  directly,  letting  them  choose  to  apply  the  subsidy  to 
the  goods  and  services  they  feel  they  need  the  most?   Finally, 
if  a  subsidy  to  the  poor  is  desired,  why  not  tax  an  affluent 
group  rather  than  the  clearly  unknown  providers  of  the  subsidy 
in  the  proposed  bill? 


^1/   Using  1970  Census  data  and  defining  poor  as  family  income 
less  than  $4,000,  Pace  found  that  in  13  states,  including 
the  three  most  populated  states  in  the  country,  more  than 
157o  of  the  poor  do  not  pay  their  own  electric  bills  and 
that  in  another  14  states,  more  than  107,  do  not  do  so.   See 
Pace,  Joe  D.,  "Lifeline  Rates:  Will  They  Do  the  Job?" 
Public  Power,  November-December  1975. 

2/   Pace  estimates  that  in  10  states,  50%  of  the  poor  have  electric 
water  heaters;  in  13  more  states,  more  than  25%  have  elect! 
water  heaters.   In  five  states,  at  least  207,  of  the  poor  live 
in  electrically  heated  houses.   Incidentally,  these  houses 
are  probably  poorly  insulated. 


PANEL  ON  CONSTRUCTION  WORK  IN  PROGRESS 
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MR.  CHAIRMAN,  MEMBERS  OF  THE  SUBCOMMITTEE,  MY  NAME  IS  C.  LUTHER  HECKMAN 
ND  I  AM  THE  CHAIRMAN  OF  THE  PUBLIC  UTILITIES  COMMISSION  OF  OHIO.   I  AM  ALSO 
MEMBER  OF  THE  EXECUTIVE  COMMITTEE  OF  THE  NATIONAL  ASSOCIATION  OF  REGULATORY  UTILITY 
OMMISSIONERS  (NARUC)  AND  OF  THE  EXECUTIVE  COMMITTEE  OF  THE  GREAT  LAKES 
ONFERENCE  OF  PUBLIC  UTILITIES  COMMISSIONERS.   I  AM  PLEASED  TO  BE  HERE  TODAY 
0  DISCUSS  THE  SO-CALLED  "ELECTRIC  UTILITY  RATE  REFORM  AND  REGULATORY  IMPROVE- 
IENT  ACT"  --  H.R.  12461.  WHILE  I  IN  PARTICULAR  WILL  ADDRESS  THE  SECTION  OF 
HE  BILL  DEALING  WITH  CONSTRUCTION  WORK  IN  PROGRESS,  THE  FAR-REACHING  IMPLICATIONS 
|  H.R.  12461  COMPEL  ME  TO  MAKE  A  FEW  GENERAL  COMMENTS  ON  THE  BILL. 

FIRST,  CLEARLY  THIS  BILL  CONTEMPLATES  A  MOST  FUNDAMENTAL  REORGANIZATION 
F  ONE  OF  THE  NATION'S  MOST  VITAL  INDUSTRIES,  THE  ELECTRIC  UTILITY  INDUSTRY. 
HE  NEED  FOR  ELECTRIC  POWER  HAS  INCREASED  OVER  THE  YEARS  AND  WILL  CONTINUE  TO 
NCREASE  AS  LONG  AS  ELECTRICITY  CAN  BE  GENERATED  EFFICIENTLY  AND  RELIABLY  IN  THE 
UTURE.  WHILE  THE  ARAB  OIL  EMBARGO  PUT  CONSIDERABLE  STRAIN  ON  ENERGY  PRODUCTION 
N  THIS  COUNTRY,  A  MORE  PARTICULAR  STRAIN  WAS  PUT  UPON  THE  UTILITY  INDUSTRY. 
HE  ELECTRICS  WERE  LOOKED  UPON  AS  AN  ALTERNATIVE  POWER  SOURCE  AVAILABLE  TO  FILL 
NATIONAL  ENERGY  GAP  WHICH  RESULTED  IN  NEW  PRESSURE  BEING  PUT  UPON  COAL  PRICES 
N  THIS  COUNTRY  COUPLED  WITH  THE  PRESSURE  OF  HEDGE-BUYING,  DUE  TO  A  LIKELY  COAL 
INERS'  STRIKE  IN  LATE  1974.  ALL  OF  THIS  OCCURED  DURING  A  TIME  OF  GREAT 
NFLATION  AND  CONSIDERABLE  RECESSION.  THE  ULTIMATE  RESULT-HIGHER  ELECTRIC  PRICES-- 
AS  UNDOUBTEDLY  LED  TO  THE  INTRODUCTION  OF  H.R.  12461. 

H.R.  12461  PERHAPS  BEST  EMBODIES  A  CURRENT  PHILOSOPHY  OF  SOME  IN  FEDERAL 
OVERNMENT  TO  IMPORSE  A  FEDERAL  DECISION  UPON  STATE  REGULATORY  PROBLEMS  AND 
ONCERNS.  WHILE  SUCH  AN  INTRUSION  MAY  BE  WELCOMED  IN  SOME  QUARTERS,  WE  IN  OHIO 
ELIEVE  THAT  THE  PROBLEMS  SHOULD  BEST  BE  ADDRESSED  AT  THE  STATE  LEVEL.  THE 
EEDS  OF  EACH  STATE  ARE  DIFFERENT  AND  INTERFERENCE  AT  THE  FEDERAL  LEVEL  WILL 
RECIPITATE  UNDUE  CONFUSION  AMONG  STATE  REGULATORS,  CONSUMERS,  AND  THE  UTILITY 
OMPANIES  THEMSELVES. 
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INTERESTINGLY  ENOUGH,  H.R.  12461  IS  FAIR  FROM  THE  LEGISLATIVE  EDGE  IN 
TECHNOLOGY  IN  OHIO  ELECTRIC  UTILITY  RATE  MAKING.  ALL  PROVISIONS  OF  H.R.  12461 
HAVE  BEEN  EITHER  CONSIDERED  AND  ADOPTED,  ARE  BEING  CONSIDERED  OR  HAVE  BEEN 
CONSIDERED  AND  REJECTED  FOR  OHIO  BY  BOTH  THE  STATE  LEGISLATIVE  BODY  AND  THE 
PUBLIC  UTILITIES  COMMISSION  OF  OHIO.  AS  AN  EXAMPLE,  A  NEW  FUEL  ADJUSTMENT 
CLAUSE  LAW  TOOK  EFFECT  JANUARY  1,  1976  IN  OHIO.  THE  LAW  REQUIRES  HEARINGS 
TWICE  A  YEAR  ON  THE  FUEL-PURCHASE  PRACTICES  OF  THE  STATE'S  ELECTRIC  UTILITIES. 
THE  LEGISLATURE  CONSIDERED  THE  QUESTION  OF  CAPITIVE  COAL  MINES  AND  BELIEVE  THEM 
TO  BE  IN  THE  BEST  INTEREST  OF  OHIO  CONSUMERS  AND  URGED  THE  CONTINUATION  OF 
CAPITIVE  COAL  PRODUCTION.  SUFFICE  TO  SAY,  SINCE  OHIO  HAS  STUDIED  THE  MATTER,  WHY 
SHOULD  THE  FEDERAL  GOVERNMENT  IMPOSE  ITS  WILL  AS  REFLECTED  IN  H.R.  12461. 

ADVERTISING  PRACTICES  HAVE  BEEN  UNDER  STUDY  BY  BOTH  THE  LEGISLATURE  AND 
THE  COMMISSION  AND  A  BILL  WAS  PASSED  MANDATING  THE  UTILITIES'  RIGHT  TO  ADVERTISE 
AND  MANDATING  THAT  THE  EXPENSES  FOR  ADVERTISING  BE  INCLUDED  IN  RATE  CASE 
RECOVERY.  LIFELINE  RATES  ARE  BEING  STUDIED  ALONG  WITH  A  STUDY  OF  THE  ENTIRE 
UTILITY  RATE  STRUCTURE  UNDER  FUNDS  GRANTED  BY  THE  PUBLIC  UTILITIES  COMMISSION 
TO  THE  OHIO  STATE  UNIVERSITY.   RESULTS  OF  THAT  STUDY  SHOULD  BE  AVAILABLE  WITHIN 
THREE  TO  SIX  MONTHS.   SUBSTANTIAL  CHANGES  WILL  UNDOUBTEDLY  BE  RECOMMENDED  IN 
UTILITIES'  RATE  STRUCTURE.   PEAK-LOAD  PRICING  IS  CURRENTLY  BEING  MONITORED  NATION- 
WIDE IN  VARIOUS  EXPERIMENTAL  PROGRAMS.  THE  OHIO  PUBLIC  UTILITIES  COMMISSION  IS 
PARTICIPATING  IN  ONE  OF  THOSE  PROGRAMS  THROUGH  THE  USE  OF  FEDERAL  ENERGY 
ADMINISTRATION  FUNDS.   COST-OF-SERVICE  PROVISIONS  ARE  PRESENTLY  BEING  CONSIDERED 
IN  THE  RATE  BASE  REPEALER  BILL,  WHICH  HAS  JUST  PASSED  THE  OHIO  HOUSE  OF 
REPRESENTATIVES,  HAVING  ALREADY  BEEN  PASSED  IN  THE  OHIO  SENATE.  COST-OF-SERVICE  f 
LONG  BEEN  A  FACTOR  THAT  THE  PUBLIC  UTILITIES  COMMISSION  OF  OHIO  MUST  CONSIDER  IN 
SETTING  RATES  IN  OHIO.  THE  NEW  LEGISLATION  WILL  PROVIDE  MORE  DIRECTION  AS  TO  WHA1 
•REALLY  MUST  BE  EXAMINED.   IN  SUM,  NO  PROVISION  OF  H.R.  12461  HAS  BEEN  IGNORED  IN 
OHIO.   SOME  HAVE  BEEN  REJECTED,  SOME  APPROVED  AS  BEING  A  UNIQUE  APPROACH  FOR  OHIO. 
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I  SPOKE  BRIEFLY  ABOUT  OUR  PRESENT  RATE  BASE— THE  RECONSTRUCTION  COST  NEW 
LESS  DEPRECIATION  RATE  BASE.  THE  RATE  BASE  HAS  BEEN  IN  EFFECT  IN  OHIO  FOR  SOME 
FIFTY  YEARS.  THE  GENERAL  ASSEMBLY  IS  CONSIDERING  ITS  CHANGE.  A  BILL  HAS  PASSED 
BOTH  THE  HOUSE  AND  SENATE.  BOTH  CHAMBERS  HAVE  ADOPTED  A  SO-CALLED  ORIGINAL  COST 
FORMULA  AS  THE  PROPER  APPROACH.  SUBSTANTIAL  DIFFERENCE  EXISTS,  HOWEVER,  BETWEEN 
THE  TWO  VERSIONS,  WHICH  WILL  UNDOUBTEDLY  BE  WORKED  OUT  ON  A  COMMITTEE  ON 
CONFERENCE  BETWEEN  THE  HOUSES.   PRESENTLY  IN  OHIO  A  PROPER  PHILOSOPHY  OF  REGULATORY 
ACTIVITY  WOULD  EXCLUDE  CONSTRUCTION  WORK  IN  PROGRESS  FROM  THE  RCNLD  RATE  BASE, 
INASMUCH  AS  OUR  RCNLD  RATE  BASE  TAKES  INTO  ACCOUNT  INFLATION  IN  VALUING  THE 
UTILITIES  "USED  AND  USEFUL"  PLANT.   "USED  AND  USEFUL"  PROPERTY  OR  "PLANT-IN-SERVICE" 
IS  TRENDED  TO  REFLECT  THE  CURRENT  COST  OF  SUCH  PROPERTY.   IN  REPEALING  SUCH  A  SYSTEM, 
THE  OHIO  SENATE  PROVIDED  FOR  ORIGINAL  COST  AND,  ONE  SUBSTANTIAL  DIFFERENCE,  THE  OHIO 
HOUSE  PROVIDED  FOR  ORIGINAL  COST  AND  CONSTRUCTION  WORK  IN  PROGRESS.   UP  UNTIL  NOW, 
CONSTRUCTION  WORK  IN  PROGRESS  HAS  BEEN  INAPPROPRIATE  IN  OHIO,  DUE  TO  THE  EXISTENCE 
OF  THE  "USED  AND  USEFUL"  PROVISION  COUPLED  WITH  AN  INFLATIONARY  RATE  BASE.  ACCORDING 
TO  H.R.  12461,  IF  A  UTILITY  WERE  ABOUT  TO  COMPLY  WITH  OTHER  PROVISIONS  OF  THE  BILL, 
ONLY  66  2/3%  OF  THE  CONSTRUCTION  WORK  IN  PROGRESS  COULD  BE  INCLUDED  IN  THE  RATE 
BASE.   YET,  THE  OHIO  SENATE  SAYS  NO  CONSTRUCTION  WORK  IN  PROGRESS  IN  THE  RATE  BASE 
AND  THE  OHIO  HOUSE  SAYS  ALL  CONSTRUCTION  WORK  IN  PROGRESS  IN  THE  RATE  BASE.   SURELY 
NO  MORE  APT  EXAMPLE  COULD  BE  FOUND  FOR  THE  FEDERAL  GOVERNMENT  TO  REFRAIN  FROM 
MANDATING  AN  OHIO  STANDARD  WHILE  THE  HOT  DEBATE  ON  THE  RELATIVE  IMPORTANCE  OF 
CONSTRUCTION  WORK  IN  PROGRESS  IS  TAKING  PLACE  IN  OHIO.   CONSTRUCTION  WORK  IN 
PROGRESS  OPPONENTS  IN  OHIO  ARGUE  FOR  TOTAL  EXCLUSION  FROM  THE  RATE  BASE  AND  CITE 
THE  FOLLOWING  REASONS:   (1)  INCLUSION  WOULD  MEAN  AN  IMMEDIATE  INCREASE  IN  CONSUMER 
UTILITY  RATES;  (2)  THE  FINANCIAL  DIFFICULTY  OF  SOME  UTILITIES  DOES  NOT  JUSTIFY 
CONSTRUCTION  WORK  IN  PROGRESS  FOR  ALL  CONSUMERS  AND  ALL  UTILITIES;  (3)  EXTRAVANGANCE 
'IN  CONSTRUCTION  WOULD  BE  ENCOURAGED;  (4)  THERE  WOULD  BE  AN  INAPPROPRIATE  FINANCING 
OF  INVESTOR-OWNED  UTILITIES  BY  THE  RATEPAYER. 
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--AGED,  AS  IT  APPEARS  IT  HILL  BE,  THEN  I  X  BELIEVE  THAT  CONSTRUCTION  WORK 
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COHSTRUCTION  PERIODS  AND  HIGH  PLANT  COSTS  HAVE  CAUSED  UTILITIES  TO  TIE  UP  MORE 
HONEY  IN  CONSTRUCTION  WORK  IN  PROGRESS  THEN  EYER  BEFORE.     FOR  INSTANCE,  THE 
PROPORTION  OF  CONSTRUCTION  UORK  IN  PROGRESS  TO  NET  PLANT- IN -SERVICE  FOR  OHIO 
E.E   ~=IC  COMPANIES  HAS  INCREASED  TO  331  FROM  21X  IN  1970.     HOWEVER,  THE  FIGURES 
--E  PORE  SHOCKING  FOR  UTILI- ID         IHE  PROCESS  OF  CONSTRUCTING  NUCLEAR  FACILITIES, 
SUCH  AS  TOLEDO  EDISON,  WHICH  HAS  SOME  $306  MILLION  WORTH  OF  CONSTRUCTION  WORK  IN 
PROGRESS,  WHICH  IS  ALMOST  AS  MUCH  AS  ITS  NET  PLANT- IN-SERVICE.     HISTORICALLY, 

ITV  INVESTORS  WERE  NOT  CONCERNED  ABOUT  THE  LACK  OF  RECOVERY  OF  THE  CARRYIN6 
EST  AND  EARNING  REQUIREMENTS  ON  CONSTRUCTION  WORK  IN  PROG- 
BECAUSE  CONSTRUCTION  WORK  IN  PROGRESS  WAS  RELATIvaY  SMALL  IN  COMPARISON  TO  PLANT- 
IN-SERVICE.     THIS  IS  DEFINITELY  NOT  TRUE  TODAY.     ANY  FINANCIAL  ANALYST  CAN  SHOW 
YOU  THE  FACTS  ABOUT  CARRYING  THE  COSTS  OF  CONSTRUCTION  WORK  IN  PROGRESS  WHICH  HILL 
ULTIMATELY  RESULT  IN  HIGHER  FINANCIAL  COSTS  FOR  THE  UTILITIES  AND  THE  CONSUMER. 
SOME  TWENTY  STATES  NOW  ALLOW  CONSTRUCTION  WORK  IN  PROGRESS  IN  THE  RATE  BASE. 

-M  ALSO  ALLOW  RECOVERY  OF  A  PORTION,  OR  ALL,  OF  THE  CARRYING  COST  ON 
CONSTRUCTION  WORK  IN  PROGRESS  REVENUES.     AS  A  PRACTICAL  MATTER,   IF  OHIO  ABANDONS 
-RCNLD,   IT  HILL  HAVE  LITTLE  CHOICE  OTHER  THAN  TO  DISCARD  THE  "USED  AND  USEFUL- 
CONCEPT.     CONSTRUCTION  WORK  IN  PROGRESS  IN  THE  RATE  BASE  REPRESENTS  A  REASONABLE 

APPROACH  IF  THE  COMMISSION  CONTINUES  TO  HAVE  DISCRETION  ON  THE  STATE  LEVEL 
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ABOUT  HOW  MUCH  TO  PUT  IN  AND  WHICH  COMPANIES  SHOULD  OR  SHOULD  NOT  HAVE  IT. 
H.R.  12461  BY  MANDATING  THAT  66  2/3i  OF  CONSTRUCTION  WORK  IN  PROGRESS  IS 
INCLUDED  IN  THE  RATE  BASE  WILL  EFFECTIVELY  STIFLE  WHAT  IS  GOING  ON  RIGHT  NOW  IN 
OHIO.  THE  INTERFERENCE  BY  THE  FEDERAL  GOVERNMENT  BY  MANDATING  SUCH  AN  ACTION  WOULD 
PROBABLY  INCREASE  THE  RATES  THAT  OHIO  UTILITY  USERS  PAY  AND  WOULD  CERTAINLY 
LEAD  TO  SOME  DECLINE  IN  OHIO  UTILITY  SERVICE.   I  URGE  YOU  TO  CONSIDER  THE 
VARIOUS  PROVISIONS  GF  H.R.  12461  INCLUDING  THOSE  PARTICULARLY  DEALING  WITH 
CONSTRUCTION  WORK  IN  PROGRESS  AND  REALIZE  THAT  MINIMUM  STANDARDS  FOR  ELECTRIC^ 
UTILITIES  REGULATED  ON  A  NATIONAL  LEVEL  MAKE  NO  SENSE.  WE  CHARGED  WITH  THE 
RESPONSIBILITY  BY  OUR  STATES  WILL  DO  OUR  LEVEL  BEST  TO  INSURE  FAIR  AND  EQUITABLE 
REGULATION  IN  THIS  AREA.  THE  FEDERAL  GOVERNMENT  DOES  HAVE  A  ROLE  TO  PLAY,  BUT  IT 
IS  NOT  H.R.  12461.  A  GOOD  SUGGESTION  AS  TO  THE  PROPER  ROLE  FOR  YOU  CAN  BE  FOUND 
IN  THE  TESTIMONY  OF  JAMES  MCGIRR  KELLY  BEFORE  THIS  COMMITTEE  ON  BEHALF  OF  THE 
NATIONAL  ASSOCIATION  OF  REGULATORY  UTILITY  COMMISSIONERS.   I  WOULD  RECOMMEND  THE 
SUGGESTION  CONTAINED  THEREIN  AND  WOULD  HOPE  THAT  YOU  WOULD  CONTINUE  TO  ALLOW 
THE  STATES  THE  RIGHT  TO  EXPERIMENT  AND  INNOVATE  AND  REGULATE  IN  THIS  COMPLEX 
AND  TROUBLING  AREA. 

THANK  YOU  FOR  YOUR  ATTENTION. 
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Testimony  of  Richard  Morgan 
of  the  Environmental  a 

before  the 

Subcommittee  on  Energy  and  Power 

U.S.  House  of  Representatives 

April  7,  1976 


Mr.  Chairman  and  members  of  the  Subcommittee  my  name  is  Richard  Morgan. 

I  am  Research  Coordinator  of  the  Utility  Project  for  1  -on 
Foundation,  an  independent  res-                   sed  in  Hac         L.C. 
Our  office  serves  as  a  clearinghouse  for          .tal  and  consumer  gr: 
across  the  country  that  are  working  on  electric  utility  issues. 

I  don't  need  to  tell  you  that  citizens  all  across  the  country  are  concer: 
about  the  practices  of  their  electric  utilities.   Month  after  roor 
watch  their  electric  bills  increase,  even  as  they  use  less  i  car 

more  communities  are  affected  by  the  spread  of  power  lines,  Bl 
air  pollution,  as  the  electric  utilities  continue  to  expand.   Many  Amer. 
are  beginning  to  as:         we  will  need  all  of  the  el 
utilities  are  planning  to  make  for  us  and,  mc:         -sther  we  can  afford  i 

The  competitive  forces  in  our  society  w         illy  keep  prices  in  line 

and  prevent  overexpansion  are  largely  absent  from  the  electric  utility 

To  make  up  for  this  lack  of  competition,  all  50  states  have  establish-         ions 
to  regulate  the  private  utility  companies. 

But  in  recent  years,  the  utilities  have  devised  ways  of  escaping  many 
of  the  pressures  of  regulation.   The  widespread  use  of  the  £u         -ant 
clause  has  essentially  deregulated  the  largest  portion  of  the  power  companies' 
operating  expenses.   Other  procedures  such  as  future  test  years  and  interim 
rate  increases  open  up  the  rate-setting  process  to  speculation,  often  leav: 
the  burden  of  proof  on  the  utilities'  customers. 

The  latest  insult  to  utility  consumers  is  a  proposal  called  construction 
work  in  progress  (CWIP) .   Many  utilities  are  pressuring  their  regulatory  coramis; 
to  include  the  cost  of  facilities  under  construction  in  the  rate  base  on  w: 
their  profits  are  calculated.   At  present,  most  state  commissions  do  not  permit 
utilities  to  earn  returns  on  new  facilities  until  these  facilities  are  actually 
in  service. 

There  is  a  growing  trend  among  our  regulatory  commissions  toward 
inclusion  of  CWIP  in  utility  rate  bases.   In  recent  months,  the  states  of 
Georgia,  Missouri  and  Washington  have  all  begun  allowing  CWIP.   An*: 
the  Federal  Power  Commission  has  proposed  to  begin  allowing  CWIP.   While  only 
about  ten  percent  of  the  nation's  electricity  is  regulated  at  the  federal 
level,  the  FPC's  action  could  have  nationwide  implications.   Most  state 
commissions  use  the  FPC's  accounting  practices,  and  many  are  expected  to  follow 
its  lead  if  it  adopts  CWIT. 

There  arc  many  billions  of  dollars  riding  on  this  simple  accounting  change. 
The  FPC  itself  has  estimated  that  the  allowance  of  CWIP  would  boost 

II  percent.   Other  estimates  range  as  high  as  17.7  percent.   Based  on  I 

FPC's  estimate,  nationwide  adoption  of  CWIP  would  cost  consumers  about  $5>  billion 
per  year  in  higher  electric  rates.   Wherever  CWIP  is  adopted,  a  typical  family's 
yearly  electric  bill  will  rise  by  approximately  $40. 
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In  concept,  CWIP  is  very  simple.   It  would  allow  utilities  to  earn  a 
profit  on  new  power  facilities  while  they  are  still  under  construction.   It 
means  today's  customers  would  be  paying  for  tomorrow's  power.   The  use  of 
CWIP  is  similar  to  a  landlord  requiring  his  tenants  to  pay  rent  five  years  in 
advance.   CWIP  makes  a  mockery  of  the  long-standing  regulatory  principle  that 
utilities  should  earn  a  return  only  on  equipment  which  is  "used  and  useful" 
in  the  production  of  utility  services. 

The  use  of  CWIP  would  also  allow  the  utilities  to  transfer  most  of  their 
business  risks  to  their  customers.   Not  only  would  utility  customers  be  required 
to  contribute  capital  involuntarily,  they  would  also  bear  the  burden  of  any 
mistakes  made  by  the  utility  in  building  new  power  plants. 

Many  utilities  have  argued  that  because  of  a  serious  shortage  of  capital, 
CWIP  will  be  necessary  if  they  are  to  finance  the  new  generating  facilities 
that  will  be  needed  to  meet  future  power  demands.   Some  power  companies  have 
even  predicted  massive  brownouts  and  blackouts  by  the  end  of  the  decade  if 
they  do  not  receive  sufficient  rate  increases.   Yet,  last  year  the  power  industry 
had  a  generating  reserve  margin  of  38  percent  -  the  highest  in  almost  40  years. 
That  is  approximately  twice  the  reserve  margin  recommended  by  the  Federal 
Power  Commission.   Utility  consumers  are  paying  for  all  this  idle  generating 
capacity  in  the  form  of  higher  rates. 

In  the  past  two  years,  the  utilities  have  increased  their  generating 
capacity  by  15  percent,  while  the  use  of  electricity  has  increased  by  only 
two  percent.   At  a  time  when  the  utilities  should  be  cutting  back  on  their 
construction  pro3rams,  the  allowance  of  CWIP  would  encourage  them  to  build 
more  unnecessary  power  plants.   The  inclusion  of  CWIP  in  a  utility's  rate 
base  would  roughly  double  the  utility's  profits  overnight.   And  the  more  con- 
struction the  utility  has  underway,  the  larger  its  profits  would  be. 

CWIP  would  also  offer  a  great  boost  to  the  faltering  nuclear  power  industry. 
The  utilities  could  reap  quick  profits  from  their  investments  in  expensive 
nuclear  plants,  while  allowing  their  customers  to  bear  the  burden  of  nuclear 
power's  chronic  unreliability.   In  fact,  many  utility  finance  experts  agree 
that  it  will  be  difficult,  if  not  impossible,  to  finance  future  nuclear  plants 
without  CWIP. 

The  utilities  claim  that  they  need  CWIP  to  alleviate  their  financial 
crisis.   But  it  is  not  the  utilities  that  are  in  a  financial  crisis.   It's 
the  consumer!   The  utilities  were  bailed  out  by  $3  billion  in  rate  increases 
last  year,  and  there  is  another  $4  billion  in  rate  increase  applications 
pending  right  now.   We've  seen  electric  rates  go  up  by  more  than  48  percent 
in  the  last  two  years.   For  many  citizens,  it's  now  a  choice  between  food  and 
fuel.   And  it's  getting  much  worse,  even  without  CWIP. 

The  utilities  contend  that  CWIP  will  result  in  lower  rates  to  consumers 
in  the  long  run  by  reducing  borrowing  costs.   This  argument  ignores  the  fact 
that  by  the  time  we  start  receiving  any  supposed  benefits  from  the  financing 
of  a  particular  power  plant,  we'll  already  be  paying  in  advance  for  another 
plant.   As  long  as  the  utilities  stay  ahead  of  us,  we'll  never  see  any  of  the 
benefits  they  promise. 

In  short,  the  allowance  of  CWIP  in  the  rate  base  would  have  a  devastating 
impact  on  electric  bills  and  the  environment.   It  is  an  accounting  gimmick 
designed  to  make  the  utilities  very  rich  at  a  cost  of  billions  to  the  American 
consumer. 
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There  are  three  pieces  of  legislation  now  pending  in  the  House  of 
Representatives  which  would  affect  the  inclusion  of  construction  work  in  progress 
in  utility  rate  bases.   Mr.  Staggers'  bill,  H.R.  2633,  is  basically  the  position 
of  the  Ford  Administration.   It  would  require  all  regulatory  agencies  to  include 
CWIP  in  the  rate  bases  of  their  utilities.   The  Administration  estimates  that 
this  provision  would  boost  utility  bills  by  11  percent.   Other  provisions  in 
the  bill  would  add  another  nine  percent  to  electric  bills. 

A  bill  introduced  by  Mr.  McFall,  H.R.  12608,  would  amend  the  Federal  Power 
Act  to  effectively  prohibit  the  Federal  Power  Commission  from  allowing  of 
construction  work  in  progress  in  a  utility's  rate  base.   State  commissions, 
which  regulate  about  90  percent  of  the  nation's  electricity,  would  not  be  effected, 
however. 

Mr.  Dingell's  bill,  H.R.  12461,  would  go  a  step  further.   First,  it 
would  prohibit  the  FPC  from  allowing  CWIP  in  rate  bases.   In  addition,  it 
would  allow  state  commissions  to  include  CWIP  in  the  rate  base  only  after 
certain  other  standards  have  been  met.   And  then,  only  two-thirds  of  the  value 
of  a  utility's  construction  would  be  allowed  in  the  rate  base. 

In  my  view,  not  even  the  Dingell  bill  goes  far  enough.   No  electricity 
consumer  should  have  to  pay  now  for  power  plants  that  won't  be  producing 
electricity  for  several  years.   Allowing  the  utilities  any  CWIP  at  all  amounts 
to  a  gaping  hole  in  an  otherwise  excellent  piece  of  legislation. 

I  would  like  to  comment  on  several  other  provisions  contained  in  Mr.  Dingell's 
bill.   The  section  dealing  with  rate  structure  would  accomplish  most  of  the 
objectives  which  environmental  and  consumer  groups  across  the  country  have 
been  striving  for  in  recent  years.   First,  the  legislation  would  require  state 
utility  commissions  to  consider  marginal  costs  when  determining  rate  structures. 
The  marginal  cost  concept  recognizes  that  those  consumers  whose  power  demands 
are  increasing  the  fastest  should  pay  for  the  costs  of  constructing  expensive 
new  power  plants.   The  legislation  also  provides  for  a  special  rate  for  subsistence 
amounts  for  electricity  used  by  small  consumers.   The  result  of  these  provisions 
would  be  to  eliminate  declining  block  rates  which  encourage  energy  waste  and 
charge  the  highest  rates  to  those  customers  who  can  least  afford  to  pay  them. 

The  Environmental  Action  Foundation  also  supports  the  bill's  provisions 
regarding  the  use  of  automatic  adjustment  clauses.   We  believe  that  these 
provisions  would  protect  consumers  from  the  overcharges  which  frequently 
accompany  the  use  of  fuel  adjustments,  while  also  protecting  utilities  from 
any  adverse  financial  problems  during  times  of  rapidly  escalating  fuel  costs. 
I  would  like  to  submit  for  the  record  a  copy  of  our  report  entitled  "A  Citizens' 
Guide  to  the  Fuel  Adjustment  Clause."   This  report  documents  many  of  the  abuses 
of  the  fuel  clause  which  have  occurred  in  recent  years. 

We  strongly  support  the  provisions  of  sections  301  and  302  which  would 
require  more  efficient  use  of  existing  generating  and  transmission  capacity 
by  utilities.   By  reducing  the  need  for  new  power  facilities,  these  provisions 
would  result  in  substantial  savings  for  many  electricity  consumers  and  offer 
environmental  benefits  as  well. 

One  of  the  most  crucial  problems  in  utility  regulation  today  is  that  of 
effective  participation  by  the  people  who  pay  utility  bills.   Despite  the 
growing  number  of  interventions  by  consumer  and  environmental  groups  in 
proceedings,  it  is  rare  for  such  groups  to  have  the  economic  means  to  adequr 
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present  their  cases.   Yet  there  is  no  question  that  citizens  can  have  much 
to  offer  in  a  utility  rate  proceeding.   And  without  public  participation, 
no  regulatory  proceeding  can  be  truly  impartial. 

We  applaud  the  subcommittee  for  recognizing  the  need  to  provide  funding 
for  citizens  who  prevail  in  regulatory  decisions.   In  particular,  the  provisions 
for  consumer  participation  at  the  state  level  outlined  in  section  208  are  well 
conceived.   However,  we  are  less  enthusiastic  about  the  provisions  for  public 
involvement  at  the  Federal  Power  Commission  contained  in  section  308.   In  the 
present  language,  there  is  nothing  which  requires  that  citizens  be  reimbursed 
when  they  prevail  in  a  rate  case  at  the  FPC.   The  decision  is  simply  left  up 
to  the  Commission  itself.   Not  only  should  such  reimbursal  be  mandatory,  it 
should  be  made  by  an  entity  independent  of  the  FPC.   Citizens  V.O.I.C.E.,  a 
group  which  will  be  testifying  before  you  on  Friday,  has  proposed  several 
modifications  of  section  308  which  we  believe  would  substantially  improve  the 
prospects  for  public  participation  at  the  Federal  Power  Commission. 

One  of  the  most  important  issues  dealt  with  in  Mr.  Dingell's  bill  is 
that  of  reliability  of  electric  power  plants.   In  recent  years  we  have  seen 
a  dramatic  increase  in  unexpected  shut-downs  of  generating  facilities.   In 
fact,  the  decline  in  reliability  of  new  power  plants  is  a  major  cause  of  the 
recent  escalation  of  electricity  rates. 

This  problem  is  particularly  chronic  with  nuclear  plants.   On  the  average, 
the  nation's  nuclear  plants  have  produced  only  about  two-thirds  of  the  electricity 
they  were  designed  to  produce.   To  quote  the  Wall  Street  Journal,  unreliability 
is  one  of  the  "nst  dependable  features"  of  a  nuclear  power  plant.   It  is  for 
this  reason  that  the  nuclear  industry  has  failed  to  deliver  on  its  promise 
of  cheap  energy. 

Much  of  this  reliability  problem  is  due  to  the  fact  that  utilities  have 
little  or  no  incentive  to  operate  efficiently.   Consumers  must  pay  for  their 
utilities'  power  plants  whether  the  plants  work  or  not.   So  if  a  plant  must 
be  shut  down  unexpectedly,  the  utility's  profit  margin  is  largely  unaffected. 

The  utility  industry  badly  needs  incentives  to  build  power  plants  that 
will  be  reliable.   However,  I  doubt  that  the  reliability  provisions  in  H.R.  12461 
would  have  any  effect.   The  bill  establishes  standards  but  doesn't  provide 
any  teeth  to  enforce  them.   The  only  way  to  reverse  the  trend  toward  unreliable 
power  plants  would  be  to  make  the  utilities'  stockholders  pay  for  some  of  the 
costs  incurred  by  breakdowns.   I  would  suggest  that  those  plants  which  cannot 
live  up  to  very  minimal  reliability  standards  be  removed  from  the  utility's 
rate  base  when  they  are  shut  down. 

According  to  Roger  Sant,  who  heads  the  Office  of  Energy  Conservation  and 
Environment  at  the  Federal  Energy  Administration,  it  costs  twice  as  much  to 
meet  our  energy  needs  by  increasing  the  supply  than  by  encouraging  conservation. 
This  legislation  recognizes  that  the  best  way  to  keep  our  electricity  rates 
as  low  as  possible  is  to  design  regulatory  mechanisms  which  promote  energy 
conservation. 

Overall,  we  would  like  to  commend  the  subcommittee  for  drafting  an  excellent 
piece  of  legislation.   H.R.  12461  addresses  all  of  the  fundamental  problems 
which  exist  in  utility  regulation  today.   With  electric  bills  rising  at  the 
rate  of  20  percent  each  year,  it  is  time  to  strengthen  regulation,  not  weaken  it. 

There  is  nothing  in  this  bill  which  would  take  away  the  utilities' 
ability  to  operate  at  a  profit.   All  it  will  do  is  force  them  to  better  serve 
their  customers.   That  is  what  utility  regulation  is  all  about. 
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Congress  of  the  United  States 
House  of  Representatives 
Committee  on  Interstate  and  Foreign  Commerce 
Subcommittee  on  Energy  and  Power 


H.R.  12-461 
"Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act 


Statement  of  Richard  Walker 

Senior  Partner 

Arthur  Andersen  &  Co. 


Relative  to  the  Rate  Regulatory  Treatment 
of  Construction  Work  in  Progress 

(Sec.  203(c)(1)  and  Sec.  306) 


Introduction 

The  bill  in  Sec.  203  would  prohibit  State  regula- 
tory authorities  from  including  any  portion  of  construction 
work  in  progress  (CWIP)  in  rate  base  until  the  utility's 
rate  schedules  meet  the  rate  design  and  other  requirements 
of  Sec.  203(a)  after  which  not  more  than  66-2/3$  may  be 
included.   In  Sec.  306,  the  bill  would  prohibit  the  Federal 
Power  Commission  (Commission)  from  including  any  portion 
of  CWIP  in  rate  base  under  any  fact  condition. 

In  this  statement,  I  will  set  forth  certain  back- 
ground information  which  may  be  helpful  to  the  Subcommittee 
in  its  consideration  of  this  matter.   I  will  also  state  the 
reasons  for  my  belief  that  these  provisions  are  not  in  the 
best  interests  of  the  public  or  of  utility  customers. 
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General  Statement  of  Views 

Utility  rate  regulation  in  this  country  is,  as  was 
pointed  out  in  the  U.  S.  Supreme  Court  in  the  Hope  case  in 
1944-  and  in  the  Memphis  case  in  1973,  a  process  of  balancing 
customer  and  investor  interests.   By  this  balancing  process, 
utility  rate  regulation  offers  the  opportunity  for  the  maxi- 
mum exploitation  of  the  free  market  process  in  the  supplying 
of  capital,  facilities,  and  the  other  components  of  utility 
service  while  shielding  the  customer  from  the  absence  of 
competition  and  the  high  cost  of  redundant,  capital  inten- 
sive facilities.   When  operating  properly,  this  system  of 
utility  rate  regulation  has  provided  substantial  public 
benefits . 

However,  this  system  of  utility  rate  regulation 
has  not  been  fully  adapted  and  revised  to  cope  with  the 
soaring  cost  increases  of  recent  years  which  have  been  com- 
pounded by  a  combination  of  price  inflation,  increased 
safety  regulation,  huge  environmental  requirements,  extended 
facility  licensing  requirements,  and  OPEC  oil  pricing  poli- 
cies.  The  shortcomings  of  the  traditional  utility  rate 
regulation  methodology,  which  have  been  met  at  least  in  part 
by  the  intelligent  and  responsible  actions  of  many  State 
regulatory  agencies,  have  a  particularly  important  focus  in 
the  problem  of  the  utilities'  investment  in  CWIP. 
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In  past  years,  when  the  dollars  invested  in  CWIP 
ordinarily  varied  in  a  range  of  A%    to  6%    of  total  capital 
invested,  the  electric  companies  could  adequately  service 
that  capital  by  the  process  of  capitalizing  the  "Allowance 
for  Funds  Used  During  Construction"  (AFUDC),  formerly  known 
as  "Interest  During  Construction."   By  capitalizing  the 
interest  cost  of  borrowed  money  and  the  estimated  or  imputed 
cost  of  common,  both  to  the  extent  invested  in  construction, 
the  electric  companies  could  look  forward  to  having  those 
carrying  costs  returned  to  them  by  way  of  future  deprecia- 
tion allowances.   They  also  received  the  opportunity  to 
earn  a  return  on  these  carrying  costs  which  were  capital- 
ized as  such  costs  were  includable  in  rate  base. 

But  the  system  of  capitalizing  AFUDC,  which  worked 
well  when  CWIP  investments  were  relatively  small,  has  been 
found  by  the  electric  companies  to  be  substantially  inade- 
quate under  today's  conditions  of  huge  investments  in  CWIP. 
The  electric  industry  as  the  whole  had  about  1955  of  its 
capital  invested  in  electric  construction  at  the  end  of 
1974,  up  from  13.5%  in  1970  (see  Attachment  No.  1).   Indeed, 
some  electric  companies  today  must  plan  for  individual  gen- 
erating projects  which  alone  will  cost  more  than  all  pre- 
vious construction  accumulated  throughout  their  entire 
history.  ' 
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Their  problem  is  compounded  by  the  combination  of 
relatively  large  investments  in  CWIP,  longer  periods  of 
construction,  and  higher  capital  cost  rates  for  both  bor- 
rowed and  equity  money.   As  a  result,  the  electric  companies 
have  found  an  increasing  portion  of  their  income  derived 
from  AFUDC  credits.   For  instance,  these  construction 
credits  in  the  electric  industry  were  less  than  5%    of  net 
income  available  for  common  stock  in  1965,  but  were  35%    in 
1974  (see  Attachment  No.  2).   Some  individual  electric  com- 
panies have  experienced  AFUDC  credits  which  are  more  than 
75$  of  their  net  income  available  for  common. 

In  case  after  case,  electric  companies  have  not 
earned  enough  from  operations  to  meet  their  interest,  pre- 
ferred stock  and  common  stock  dividend  requirements.   Thus 
their  investors  were  left  in  the  position  of  paying  their 
own  interest  and/or  dividends.   And,  of  course,  their  in- 
ternal cash  generation  fell  substantially  in  relation  to 
their  construction  requirements. 


The  effect  of  all  of  this  was  to  turn  off  inves- 
tors from  the  electric  industry.   Some  have  condemned  AFUDC 
income  credits  as  contrived  or  "psychedelic"  and  in  any 
event  not  acceptable  as  compensation  for  the  use  of  their 
capital  at  least  in  the  proportions  being  experienced. 
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Further,  under  mortgages  and  other  security  agree- 
ments, AFUDC  credits  are  usable  as  debt  interest  coverage 
only  to  a  limited  extent.   The  security  rating  agencies  also 
exclude  the  AFUDC  credits  in  some  of  their  most  crucial 
coverage  computations  which  are  important  in  the  setting  of 
debt  ratings. 

Under  these  critical  circumstances,  rate  regula- 
tory authorities  were  faced  with  the  necessity,  if  some 
electric  companies  were  to  have  continued  access  to  the 
capital  markets,  of  increasing  cash  flows  from  operations 
by  either  (a)  increasing  allowable  rates  of  returns,  or  (b) 
including  CWIP  in  rate  base.   (Other  measures  to  increase 
cash  flows,  such  as  increased  income  tax  allocation,  were 
also  adopted.  )   As  between  (a)  or  (b),  some  regulatory 
authorities  chose  (b),  the  inclusion  of  CWIP  in  rate  base. 
From  the  viewpoint  of  the  customer,  the  decisions  to  in- 
clude all  or  some  part  of  the  construction  in  rate  base 
are  eminently  sound  because  necessary  cash  flows  are  pro- 
vided to  the  utilities  under  conditions  of  substantial 
reductions  in  both  depreciation  base  and  rate  base  in  the 
future  --  a  definite  quid  pro  quo  to  utility  customers 
which  would  not  have  been  available  from  the  selection  of 
(a)  --  the  allowance  of  increased  rates  of  return. 
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Beyond  these  critical  and  practical  considera- 
tions, there  is,  contrary  to  what  might  be  believed  as  a 
matter  of  first  impression,  a  substantial  element  of  fair- 
ness as  between  customers  and  investors  in  the  practice  of 
including  CWIP  in  rate  base.   This  can  be  seen  when  it  is 
considered  (a)  that  much  utility  construction  is  to  meet  the 
indicated  future  needs  of  present  customers,  (b)  the  capital 
committed  to  the  construction  program  is  used  or  useful  in 
carrying  out  the  energy  supply  program  and  does  not  become 
so  only  when  the  facilities  commence  producing  or  trans- 
mitting energy,  (c)  there  is  a  substantial  present  value  to 
utility  customers  in  having  an  investment  made  now  to  give 
them  assurance  that  their  future  increased  requirements  in 
their  homes  and  places  of  work  will  be  met,  and  (d)  in  the 
long  run,  the  inclusion  of  CWIP  in  rate  base  will  produce 
lower  utility  rates,  particularly  when  the  resulting  lower 
capital  cost  rates  are  considered.  1/ 


1/    This  can  be  seen  in  Attachment  No.  3,  which  shows  the 
revenue  requirements  for  depreciation,  return  on  rate 
base  and  income  taxes  under  the  alternatives  of  includ- 
ing CWIP  in  rate  base  and  excluding  it  for  a  single 
property  investment  of  $10,000.   This  effect  of  a  much 
larger  investment  can  be  determined  by  using  an  appro- 
priate multiple  of  $10,000. 

The  comparative  revenue  requirements  of  including  CWIP 
in  rate  base  vs.  excluding  it  under  conditions  of  a 
continuous  growth  of  5%    annually  are  illustrated  in 
Attachment  No.  4. 
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While  the  AFUDC  method  --  the  capitalization  of 
the  carrying  costs  of  capital  tied  up  in  construction  --  has 
in  the  past  been  the  principal  method  used  to  service  capital 
tied  up  in  construction,  the  entire  ratemaking  methodology 
used  for  the  handling  of  CWIP  is  far  more  complex  than 
apparently  has  been  assumed  in  the  drafting  of  H.R.  12461. 
Some  of  these  matters  are  set  forth  below. 

In  many  jurisdictions,  construction  projects  in- 
volving relatively  small  investments  (but  significant  in  the 
aggregate)  for  relatively  short  periods  of  time  are  included 
in  rate  base  by  the  State  regulatory  authorities.   AFUDC  is 
not  capitalized  on  these  projects  both  as  a  matter  of  re- 
ducing the  cost  of  bookkeeping  and  to  avoid  compensating  the 
utility  twice  for  the  same  capital  cost.   As  most  of  these 
projects  are  or  will  have  been  placed  in  service  by  the  time 
the  new  utility  service  rates  are  placed  in  effect,  which  is 
ordinarily  true  of  many  of  these  projects,  ordinarily  no 
question  is  raised  as  to  the  propriety  of  the  ratemaking 
methodology . 

As  H.R.  12461  makes  no  exception  in  this  regard, 
State  regulatory  authorities  would  likely  be  forced  to 
abandon  this  practice.   They  could  then  cause  these  con- 
struction investments  to  be  serviced  by  the  capitalization 
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The  inclusion  of  CWIP  in  rate  base  is  a  desirable 
rate  regulatory  procedure  because  it  will  permit  many  utili- 
ties to  obtain  necessary  current  cash  flows  at  a  cost  to 
customers  which  is  more  economical  than  available  alterna- 
tives.  Its  use  will  produce  lower  long-run  capital  costs 
while  providing  a  dollar-f or-dollar  reduction  in  future  rate 
and  depreciation  bases.   Its  use  will  also  enable  many  util- 
ities to  raise  capital  funds  from  the  investing  public  to 
carry  out  necessary  construction  programs;  without  this  rate 
treatment,  cash  flows  obtained  under  traditional  utility 
rate  regulation  based  on  original  cost  will  be  inadequate  to 
sustain  these  large  investments  in  construction. 

Therefore,  I  respectfully  suggest  that  the  pro- 
posals in  H.R.  12461  dealing  with  construction  work  in 
progress  (Sec.  203(c)(1)  and  Sec.  306)  should  be  deleted 
and  that  the  State  regulatory  authorities  and  the  Federal 
Power  Commission  should  be  encouraged  or  directed  to  in- 
clude CWIP  in  rate  base  (in  combination  with  the  cessation 
of  the  capitalization  of  a  pro  rata  portion  of  AFUDC  )  as 
a  desirable  means  of  carrying  out  some  of  the  objectives 
of  H.R.  12461  at  the  lowest  economic  cost  to  customers. 
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Background  Information 

At  the  risk  of  redundancy  to  Subcommittee  members 
but  for  the  benefit  of  those  uninitiated  in  the  CWIP  sub-_ 
ject,  it  appears  desirable  to  observe  the  workings  of  the 
entire  process  of  making  investments  in  public  utility 
property  and  the  servicing  of  these  investments  by  means 
of  the  ratemaking  process. 


In  a  free  market  economy,  investors  will  place 
their  money  in  a  particular  public  utility  situation  only 
if  it  offers  returns  equal  to  those  available  in  situations 
of  comparable  risk  under  conditions  where  the  principal 
amount  of  the  investment  is  also  returned.   Investors  must 
in  the  last  analysis  look  to  the  process  of  utility  rate 
regulation  to  determine  whether  they  should  commit  their 
funds.   Having  invested  their  money,  they  will  expect  the 
rate  regulatory  process  to  maintain  their  capital  intact 
through  depreciation  charges  and  permit  the  earning  of  a 
fair  rate  of  return.   Stated  conversely,  if  the  regulatory 
process  fails  to  return  their  funds  by  way  of  adequate 
depreciation  allowances  plus  a  fair  rate  of  return,  their 
capital  is  eroded. 
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Investors  know  that  the  utility  investment  involves 
a  commitment  of  their  funds  for  a  number  of  years  to  the 
process  of  construction.   As  investors  --  particularly  those 
dealing  with  the  funds  of  others  --  must  be  prudent,  they 
will  not  commit  their  funds  to  the  utility  company  for  use 
during  this  nonproductive  construction  period  unless  they 
are  fully  compensated  during  that  time  period  as  well.   As 
investors  would  not  commit  their  funds  to  be  tied  up  in  con- 
struction for  a  period  of  years  without  adequate  compensa- 
tion, as  has  been  suggested  by  some,  it  is  not  reasonable  to 
expect  that  any  significant  quantity  of  funds  would  be 
available  absent  that  compensation. 

The  investors'  need  for  adequate  compensation  for 
the  use  of  their  capital  during  the  construction  period  has 
in  the  past  been  taken  care  of  in  large  part  by  the  "capi- 
talization" of  the  debt  and  equity  costs.   These  capitalized 
amounts,  which  are  added  to  the  cost  of  the  property  and 
simultaneously  credited  to  the  income  for  the  period,  are 
known  as  "allowance  for  funds  used  during  construction" 
(AFUDC).   Such  capitalized  amounts  of  AFUDC  are  expected  to 
be  recouped  after  the  property  is  placed  in  service  by  the 
process  of  allowing  for  rate  purposes  adequate  depreciation 
plus  a  fair  return  on  the  undepreciated  balance  of  property 
investment . 
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This  historic  method  of  capitalizing  AFUDC  to 
service  capital  tied  up  in  construction,  which  as  a  matter 
of  accounting  principle  is  sound  and  defensible,  has  under 
conditions  existing  in  the  last  few  years  proved  to  be  an 
inadequate  regulatory  method.   This  AFUDC  method  has  proved 
to  be  inadequate  in  the  sense  that  the  current  cash  flows 
from  customers  are  not  adequate  to  provide  an  acceptable 
current  servicing  of  outstanding  securities.   Simply  put, 
investors  are  repelled  by  a  situation  where  they  must  pro- 
vide funds  to  pay  their  own  interest  and  dividends. 

Where  the  investments  in  CWIP  have  become  large  in 
relation  to  the  size  of  the  company  and  the  AFUDC  amounts 
large  in  relation  to  interest  and  dividend  requirements, 
investors  have  stated  in  clear  and  unequivocal  terms  that 
the  AFUDC  method  does  not  meet  their  needs  or  expectations 
and  they  are  unwilling  to  commit  their  capital.   Under  such 
circumstances,  they  have  cut  off  the  public  utilities  from 
funds  at  reasonable  costs  or  have  severely  limited  the 
quantity  of  capital  available.   As  a  consequence,  the 
utilities  experiencing  these  conditions  are  unable  to  find 
capital  to  carry  out  essential  public  utility  construction. 

A  more  fundamental  shortcoming  of  the  AFUDC  method' 
ology  is  its  use  by  the  EPC  and  by  many  State  regulatory 
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commissions  in  combination  with  the  historic  original  cost 
method  of  establishing  utility  rates.   The  original  cost 
method,  which  came  into  use  after  a  long  period  of  relative 
price  stability  and  which  was  adopted  by  the  Commission  and 
many  State  regulatory  authorities  as  a  general  practice 
after  the  Hope  case  in  1944,  simply  does  not  work  when  the 
historic  original  cost  levels  are  substantially  out  of  line 
with  current  costs  --  a  generic  condition  in  the  electric 
and  other  utility  industries  today. 


However,  the  present  day  reality  appears  to  be 
that  there  is  not  a  broad  enough  understanding  of  the  evils 
of  the  original  cost  method  to  obtain  acceptance  of  a  change 
in  its  usage.   Therefore,  if  the  public  utilities  are  to 
carry  out  their  public  service  responsibilities,  the  his- 
toric original  cost  method  must  be  modified  to  make  it  work 
and  this  modification  today  must  involve  the  inclusion  of 
CWIP  in  rate  base  to  deal  adequately  with  the  huge  invest- 
ments that  some  companies  now  have  in  construction.   Other 
modifications  of  this  ratemaking  process  may  also  be  re- 
quired but  none  would  seem  to  be  more  imperative  and  more  in 
the  service  of  the  public  interest  under  present  day  condi- 
tions . 
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Electric  utility  investments  in  CWIP  have  in- 
creased enormously  in  recent  years.   These  increases  are  in 
part  a  consequence  of  the  increases  in  utility  construction 
costs  which  are  evident  from  Attachment  No.  5.   This  Attach- 
ment, which  shows  the  increase  in  utility  construction  costs 
as  measured  by  the  Handy-Whitman  Index  of  electric  construc- 
tion has  taken  a  sharp  upturn  in  the  last  few  years.   Since 
1970,  the  annual  compound  rate  of  increase  of  construction 
costs  as  measured  by  this  Index  is  11.2$.   This  increase  is 
validated  by  the  overall  construction  cost  increase  as 
measured  by  the  Engineering  News-Record  Index  which  also 
shows  sharp  increases  in  construction  costs.   It  is  impor- 
tant to  note  the  extent  of  the  increase  in  utility  construc- 
tion costs  beyond  the  experience  of  the  overall  economy  as 
measured  by  the  GNP  deflator  which  is  also  set  forth  in 
Attachment  No.  5. 


The  magnitude  of  these  increases  can  also  be  seen 
by  reference  to  the  increase  in  two  categories  of  construc- 
tion labor  taken  from  one  particular  utility  situation  but 
believed  to  be  representative  (Attachment  No.  6).   As 
American  workmen  have  sought  to  stay  abreast  of  the  infla- 
tion taking  place  in  this  country,  they  have  through  the 
force  of  organized  labor  substantially  increased  their 
hourly  wage  rates.   The  cost  of  materials  used  in  construc- 
tion have  also  increased  rapidly.   Substantial  efficiencies 
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in  construction  methods,  equipment  and  construction  cost 
control  methods  have  been  effective  but  such  improvements 
simply  cannot  offset  the  huge  increases  in  basic  construc- 
tion costs. 

As  another  view  of  the  increase  in  construction 
costs,  electric  capacity  being  installed  today  is  substan- 
tially more  costly  than  that  installed  years  ago.   The 
differential  between  new  plants  and  those  previously  in 
service  which  are  now  used  as  a  basis  of  ratemaking  under 
the  original  cost  method  is  even  greater  when  the  deduction 
of  accumulated  provisions  for  depreciation  is  taken  into 
account.   This  is  illustrated  in  Attachment  No.  7,  taken 
from  the  records  of  one  large  electric  system,  which  shows 
the  huge  increase  in  the  approximate  net  cost  of  installed 
steam  generating  capacity  after  1970  when  the  net  invest- 
ment, less  accrued  depreciation,  was  about  $81  per  KW .   This 
is  to  be  contrasted  with  the  projected  cost  of  capacity 
additions,  in  that  same  system,  against  which  there  will  be 
no  significant  depreciation  deductions  in  the  near  future, 
of  from  $223  per  KW  to  $693  per  KW,  depending  on  the  type, 
location  and  timing  of  the  plant  capacity  addition. 

Present  day  construction  requirements  and  stan- 
dards have  extended  the  construction  period  by  several  years 
for  most  types  of  generating  plants.   While  there  undoubtedly 
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are  offsets  in  construction  of  other  types  of  plant,  as  a 
matter  of  aggregate  dollar  investment,  construction  periods 
have  been  extended.   These  extensions  of  construction  period 
mean  that  the  capital  invested  therein  is  immobilized  for  a 
longer  period  of  time.   This  immobilized  capital,  at  higher 
present  capital  cost  rates  (see  Attachment  No.  8  as  to 
comparative  interest  costs),  has  brought  added  and  sub- 
stantial pressure  on  the  past  practices  of  servicing  this 
capital  by  the  AFUDC  method. 

The  accounting  method  of  capitalizing  AFUDC  and 
crediting  such  amounts  to  income  in  each  accounting  period 
is  clearly  an  acceptable  method  as  a  matter  of  accounting 
principle.   But  the  financial  community  has  reported  in 
clear  and  unmistakable  terms  that  this  method  does  not  pro- 
vide capital  servicing  adequate  to  meet  their  standards.   As 
a  result,  the  AFUDC  method  has  not  been  an  adequate  one  to 
enable  many  electric  companies  to  obtain  adequate  supplies 
of  capital. 

The  disposition  of  the  investment  community  can  be 
perceived  in  the  Business  Week  articles  where  AFUDC  was 
referred  to  as  "Psychedelic  Accounting"  and  "A  Case  of 
Phantom  Profits."   Forbes  reported  in  an  article  entitled 
"The  Sheep  and  the  Goats"  that  the  electric  utility  earnings 
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are  not  what  they  appear  to  be  and  that  the  earnings  are 
increased  by  devices  such  as  capitalizing  interest  charges 
during  construction  and  adding  such  amounts  to  income. 

Reports  of  utility  analysts  frequently  exclude  the 
AFUDC  credits  from  earnings  to  show  what  they  consider  to  be 
"real"  earnings  realized  from  the  sale  of  electricity  and 
not  from  the  AFUDC  accounting  entries.   Further,  the  rating 
agencies  make  important  computations  of  coverages  by  exclud- 
ing AFUDC  from  the  earnings  available  for  coverage.   Some 
analysts  feel  that  the  market  substantially  discounts  AFUDC 
earnings . 


Comparisons  of  dividends  paid  with  earnings  from 
operations,  after  excluding  AFUDC  accounting  credits,  are 
frequently  made  by  knowledgeable  analysts  whose  opinions 
must  be  respected.   They  apparently  draw  the  conclusion  that 
dividends  not  earned  from  operations  are  endangered  and  that 
the  utility  is  selling  securities  to  obtain  the  funds  used 
to  pay  the  dividends  (see  Attachment  No.  10  which  shows  that 
the  entire  electric  industry  failed  to  earn  its  dividends  in 
1974  when  AFUDC  credits  are  excluded).   It  is  plain  to  see 
that,  regardless  of  accounting  theory,  AFUDC  lacks  the 
necessary  credibility  in  the  financial  community  for  many 
companies  to  do  their  job. 
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It  necessarily  follows  that  changes  in  the  tradi- 
tional ratemaking  formula  of  determining  rate  base  by  refer- 
ence to  original  cost  of  utility  plant-in-service  less 
depreciation  must  be  modified  to  include  at  least  a  portion 
of  CWIP  in  rate  base,  where  such  investments  are  signifi- 
cant, so  that  the  current  flow  of  cash  earnings  to  the 
utility  will  be  closer  to  its  real  needs  in  terms  of  capital 
committed  to  public  service. 

Many  electric  companies  have  taken  substantial 
steps  by  way  of  minimizing  and  reducing  their  investment  in 
construction  and  their  commitments  to  new  construction 
within  the  limits  of  meeting  essential  public  service 
responsibilities.   However,  load  growth  within  the  operating 
territories  of  many  companies  apparently  has  resumed  and  if 
the  electric  companies  are  to  meet  their  statutory  and 
public  obligations  they  must  generate  adequate  cash  from 
operations  to  service  their  capital. 


While  many  companies  have  made  substantial  efforts 
to  reduce  investments  in  construction,  meeting  essential 
public  service  responsibilities  require  huge  amounts  of 
construction  expenditures  annually.   The  electric  companies 
must  use  internally  generated  funds  for  operations  and  to 
service  capital  and  any  remaining  amounts  are  invested  in 
construction.   Such  remaining  amounts  have  become  a  very 
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small  part  of  total  annual  construction  expenditures  requir- 
ing even  more  outside  financing  --  more  new  capital  to  be 
serviced.   The  internally  generated  funds  available  for 
construction  in  1974  amounted  to  less  than  25$  of  that 
year's  construction  expenditures.   This  is  shown  graphically 
on  Attachment  No.  9,  which  also  shows  that  in  the  years 
prior  to  1968,  the  available  internally  generated  funds 
amounted  to  over  ^0%    of  the  annual  construction  expendi- 
tures . 

As  many  electric  companies  are  entitled  under 
their  bond  indentures  to  use  only  a  limited  amount  of  non- 
operating  revenues  (which  includes  AFUDC  and  related  income 
tax  credits)  for  purposes  of  computing  debt  coverage  ratios, 
the  use  of  AFUDC  to  service  capital  tied  up  in  construction 
has  not  produced  adequate  coverage  ratios  to  permit  the 
issuance  of  debt  securities  in  the  amounts  required  to  sus- 
tain the  construction  effort.   Further,  as  the  rating  agen- 
cies exclude  AFUDC  in  some  of  their  more  critical  coverage 
ratio  computations,  the  debt  securities  of  some  companies 
have  been  downgraded  and  the  threat  of  additional  downgrad- 
ing is  presently  most  significant. 
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The  heavy  portion  of  AFUDC  has  contributed  sub- 
stantially to  making  its  common  stock  less  attractive  in  the 
marketplace.   As  a  result,  many  electrics  have  been  forced 
to  sell  common  shares  at  prices  substantially  below  book 
value,  thus  increasing  the  cost  of  common  equity  capital. 

All  of  these  facts  and  others  indicate  a  critical 
need  by  the  electric  companies  to  obtain  the  inclusion  of 
CWIP  in  rate  base  as  this  will  provide  the  vitally  needed 
financial  wherewithal  at  the  lowest  cost  to  customers. 
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ELECTRIC  INDUSTRY  CONSTRUCTION  WORK  IN  PROGRESS 
AS  A  PERCENT  OF  TOTAL  CAPITAL 

Millions  (000,000) 


Construction 

Work    in 

Total 

Year 

Progress 

Capital 
39,954 

Percent 

1960 

2,089 

5.2 

1961 

2,088 

41,744 

5.0 

1962 

1,873 

43,708 

4.3 

1963 

1,960 

45,336 

4.3 

1964 

2,146 

47,500 

4.5 

1965 

2,436 

49,505 

4.9 

1966 

3,569 

53,053 

6.7 

1967 

4,418 

57,261 

7  .7 

1968 

5,896 

62,267 

9.5 

1969 

7,731 

67,950 

11.4 

1970 

10,330 

76,482 

13.5 

1971 

13,531 

86,178 

15.7 

1972 

16,623 

97,080 

17  .1 

1973 

2  0,2  46 

108,347 

18.7 

1974 

22,846 

121,666 

18.8 

1084 


CCUJ 
OQ- 


in 


CO 


2  =  3 

hOuj 

2>os 

OC  Q  lu 
KqZ 

LU  -* 


i    i    i — r 


i — i — i    i    i 


i    i    i — i    i    i 


OJ      OJ      c* 


-3 


-8 


oc 


1085 

ELECTRIC  INDUSTRY 
ALLOWANCE  FOR  FUNDS  USED  DURING  CONSTRUCTION 
AS  A  PERCENT  OF  NET  INCOME  AVAILABLE  FOR  COMMON 

Millions  of  Dollars 


Net  Income 

(Before  AFUDC) 

Available 

Year 

AFUDC 
99 

for  Common 

Percent 

1960 

1,591 

6.  2 

1961 

84 

1,674 

5.0 

1962 

89 

1,848 

4.8 

1963 

79 

1,971 

4.0 

1964 

85 

2,184 

3.9 

1965 

94 

2,340 

4.0 

1966 

127 

2,529 

5.0 

1967 

186 

2,663 

7.0 

1968 

275 

2,717 

10.1 

1969 

403 

2,888 

14.0 

1970 

588 

3,046 

19.3 

1971 

812 

3,358 

24.  2 

1972 

1,069 

3,787 

28.  2 

1973 

1,237 

4,196 

29.  5 

1974 

1,531 

4,342 

35.3 
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MOODY'S  AVERAGE  OF  YIELDS 

ON  PUBLIC  UTILITY  BONDS 

1957-1975 


YEAR 


Aa 


Baa 


1957 

3.96£ 

4.03* 

4.24# 

4.46$ 

1958 

3.87 

3.92 

4.20 

4.43 

1959 

4.49 

4.56 

4.78 

4.96 

I960 

4.47 

4.53 

4.78 

4.97 

1961 

4.37 

4.46 

4.62 

4.83 

1Q62 

4.35 

4.41 

4.54 

4.75 

1963 

4.27 

4.32 

4.39 

4.67 

1964 

4.42 

4.44 

4.52 

4-74 

1965 

4.50 

4.52 

4.58 

4.78 

1966 

5.19 

5.25 

5.39 

5.60 

1967 

5.58 

5.66 

5.87 

6.15 

1968 

6.22 

6.35 

6.51 

6.87 

1969 

7.12 

7.34 

7.54 

7.93 

1970 

8.31 

8.52 

8.69 

9.18 

1971 

7.72 

8.00 

8.16 

8.63 

1972 

7.46 

7.60 

7.72 

8.17 

1973 

7.60 

7.72 

7.84 

8.17 

1974 

8.71 

9.04 

9.50 

9.84 

1975* 

9.03 

9.44 

10.09 

10.96 

Source:   Moody's  Public  Utility  Manual,  1975,  p.p.  a6-8. 
*EBASC0"s  Analysis  of  Public  Utility  Financing,  Year  1975,  p. 13 
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PERCENT  OF  ELECTRIC  INDUSTRY 
INSTRUCTION  COST  GENERATE!  INTETOALLY 
EXCLUDING  AFUDC)  (INCLUDING  RETURN  C?  CAPITAL  VIA 
DEPRECIATION  ANT  DSFERRZr  INIi:.:!  TA.v.  All.  ,15 

Millions  of  Dollars 


Internally 

Generated 

C  on  s  t  r  u  c  t : 

.on 

Year 

las  h 

ExDenditui 

Not 

•e  s 
aval 

Percent 

1960 

1,751 

le 

1961 

1,862 

r» 

•• 

1962 

2,030 

N 

1963 

2,133 

ri 

1964 

2,327 

tt 

tt 

1965 

2,382 

~,389 

54.3 

1966 

2,567 

5,376 

47.  8 

1967 

.  -82 

.o93 

40.1 

1968 

2,713 

7,814 

34. 

1969 

2,845 

9,070 

31.4 

1970 

2,833 

11,069 

25, 

1971 

3,128 

13,086 

23.9 

1972 

3,588 

14,538 

24. 

1973 

4,077 

16,109 

25. 

1974 

4, 

17,899 

24.3 
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ELECTRIC  INDUSTRY 


NET 

INCOME  AVAILABLE 

FOR 

COMMON 

(BEFORE 

AFUDC 

1 

AS  A 

PERCENT  OF 

COMMON 

DIVIDENDS 

Millions  of  Dollars 


Net  Income 

(Before 

Common 

Year 

AFUDC) 

Dividends 
1,115 

Percent 

1960 

1,492 

133.8 

1961 

1,590 

1,175 

135.4 

1962 

1,759 

1,257 

139.9 

1963 

1,892 

1,360 

139.1 

1964 

2,099 

1,473 

142.  5 

1965 

2,246 

1,650 

136.1 

1966 

2,402 

1,718 

139.8 

1967 

2,477 

1,821 

136.0 

1968 

2,442 

1,919 

127.3 

1969 

2,485 

2,004 

124.0 

1970 

2,458 

2,159 

113.9 

1971 

2,546 

2,332 

109.  2 

1972 

2,718 

2,554 

106.  4 

1973 

2,959 

2,849 

103.9 

1974 

2,811 

3,071 

91.  5 
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STATEMENT  OF 

LORIN  H.  DRENNAN  JR. ,  CHIEF  ACCOUNTANT 

FEDERAL  POWER  COMMISSION 

HEARING  BEFORE  THE 

ENERGY  AND  POWER  SUBCOMMITTEE 

COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

APRIL  7,  1976 

Mr.  Chairman: 

I  appreciate  this  opportunity  to  discuss  certain 
aspects  of  H.R.  12461. 

Among  other  things,  H.R.  12461  would  amend  the  Federal 
Power  Act  to  prohibit  the  Federal  Power  Commission  from  including 
construction  work  in  progress  in  determining  the  rate  base 
used  for  establishing  rates  for  a  public  utility.   The  bill 
would  also  require  that  State  regulatory  authorities  meet 
several  specific  requirements  before  they  could  include 
construction  work  in  progress  (CWIP)  in  rate  base;  however, 
once  these  requirements  are  met,  up  to  2/3  of  construction  work 
in  progress  could  be  included  in  rate  base  for  State  ratemaking 
purposes.   The  reasons  for  these  different  approaches  to 
inclusion  of  CWIP  in  rate  base  are  not  readily  discernable. 


O  -  76  -  70 
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It  appears  that  the  fundamental  policy  issues  relating  to 
inclusion  of  CWIP  in  rate  base  are  equally  applicable  at  the 
State  and  Federal  ratemaking  level. 

Historically,  the  Federal  Power  Commission  has  consistently 
refused  to  permit  electric  utilities  to  charge  rates  which 
include  a  return  to  cover  the  financing  costs  relating  to 
plant  in  the  process  of  being  constructed.   This  policy  position 
was  based  on  the  premise  that  construction  work  in  progress 
is  not  property  that  is  "used  and  useful"  in  the  rendering 
of  utility  service.   Instead  of  allowing  utilities  to  charge 
rates  which  would  recover  the  interest  expenses  and  equity 
capital  costs  associated  with  construction  work  in  progress, 
the  Commission  has  allowed  these  cost  to  be  capitalized  as  part 
of  plant  costs.   In  accounting  parlance,  the  capitalized 
amount  is  called  an  "Allowance  for  Funds  used  During  Construction' 
(AFUDC).   The  AFUDC  capitalized  becomes  a  part  of  plant  costs 
and,  after  the  plant  is  placed  in  service,  the  AFUDC  becomes 
part  of  rate  base  and  is  recoverable  in  rates  through 
depreciation  expense  allowances.   Rates  also  include  a  return 
on  the  unrecovered  AFUDC  amounts  in  the  same  manner  as  any 
other  unrecovered  completed  plant  cost. 
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The  AFUDC  amounts  capitalized  each  year  are  accounted 
for  as  income  in  the  financial  statements.   However,  income 
generally  results  in  current  cash  flow,  whereas,  the  cash 
flow  from  AFUDC  income  does  not  occur  currently,  rather  the 
cash  will  start  to  flow  only  after  the  related  plant  facilitie: 
are  placed  in  service.   The  absence  of  cash  flow  under  the 
AFUDC  procedure,  has  caused  some  persons  in  the  financial 
community  to  consider  AFUDC  earnings  as  "low  quality" 
earnings".   The  following  table  shows  for  all  Class  A&B 
privately-owned  electric  utility  companies,  some  key  relation- 
ships between  net  income  and  AFUDC  capitalized: 


(Thousands  of  dollars) 


Allowance 

for 

Net 

funds  used 

Percent  of 

Income 

during 

net 

Year 

reported 

construction 

income 

1965 

$2,580,688 

$   93,747 

3.6 

1966 

2,749,071 

127,480 

4.6 

1967 

2,980,302 

186,261 

6.4 

1968 

2,995,525 

274,728 

9.2 

1969 

3,195,961 

402,878 

12.6 

1970 

3,407,525 

588,406 

17.3 

1971 

2,851,995 

812.044 

21.1 

1972 

4,419,491 

1,068,682 

24.2 

1973 

4,985,767 

1,237,263 

24.8 

1974 

5,297,452 

1,530,601 

28.9 
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The  Federal  Power  Act  requires  that  rates  be  high 
enough  to  cover  legitimate  operating  expenses  and  provide  a 
just  and  reasonable  return  on  invested  capital.   Therefore, 
the  principal  difference  between  the  procedure  of  allowing 
CWTP  in  rate  base,  as  compared  to  capitalizing  AFUDC,  is 
the  timing  of  charges  to  customers  in  rates.   If  CWTP  is 
included  in  rate  base,  customers  are  required  to  pay  currently 
for  the  financial  costs  relating  to  plants  that  are  being 
built,  whereas,  the  AFUDC  procedure  requires  customers  to 
begin  paying  such  costs  at  a  later  date  -  after  the  plant 
is  completed  and  in  service.   The  relative  total  costs  to 
customers  of  the  two  procedures  is  a  very  controversial 
subject  and  many  widely  different  estimates  have  been 
made  depending  upon  the  assumptions  used  as"  to  the  value 
of  money  to  the  company  and  to  consumers  and  the  length  of 
the  construction  periods. 
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During  1974,  the  Federal  Power  Commission  became  increasingly 
aware  of  the  fact  that  electric  utility  companies  were  en- 
countering major  financing  problems.   Operating  costs  and 
financing  costs  of  utilities  were  increasing  rapidly  and  needed 
rate  increases  were  often  lagging  far  behind  the  cost  increases. 
At  the  same  time,  cash  needs  for  new  construction  were  at  an 
all  time  high  and  growing  rapidly.   Because  of  a  lack  of 
adequate  earnings  and/or  cash  flow,  many  companies  were  nearing 
the  point  where  new  debt  securities  could  not  be  sold  or  could  be 
sold  only  at  very  high  interest  rates,  and  costly  equity  capital 
could  be  raised  only  at  a  substantial  detriment  to  existing 
stockholders  -  due  to  the  fact  that  common  stock  securities 
were  selling  far  below  book  value.   In  the  long  run,  this 
situation  could  have  had  serious  effects  on  customers,  not  only 
in  the  form  of  increased  costs  but  also  in  the  ability  of 
companies  to  provide  reliable  power  in  the  amounts  needed  by 
customers. 

In  1974  and  1975,  the  Commission  considered  a  number  of 
actions  to  help  alleviate  the  financing  problems  of  utilities. 
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One  action,  normalization  of  certain  tax  items  for  rate 
purposes,  was  considered  in  connection  with  Dockets  No.  R-424 
and  R-  ^*6.   This  proposed  action  could  have  provided  utility 
companies  with  additional  cash  flow  and  could  have  enhanced 
companies'  ability  to  issue  debt  securities  at  reasonable 
costs.   However,  application  of  this  concept  was  severely  limited 
by  the  Commission,  on  legal  grounds.— 

Another  major  action  considered  by  the  Commission  to 
alleviate  the  financing  problems  of  electric  utility  companies  was 
proposal  to  include  construction  work  in  progress  in  rate 
base  for  FPC  ratemaking  purposes.   This  proposal  is  contained 
in  a  notice  of  proposed  rulemaking  -  Docket  No.  RM75-13, 
issued  November  14,  1974.  While  Docket  No.  RM75-13  is  styled 
as  a  proposal  to  amend  FPC ' s  Uniform  Systems  of  Accounts,  the 
proposed  accounting  changes  are  not  substantive,  but  are  more 
in  the  nature  of  clarifications  to  accomodate  the  proposed 
policy  change  in  FPC  ratemaking  procedures  relating  to 


1/  Order  530  issued  June  18,  1975  and  Order  530A  issued 
January  19,  1976  -  Currently  being  considered  further 
by  the  Commission.  (Order  issued  March  18,  1976) 
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construction  work  in  progress.   In  other  words,  the  basic 
issue  in  Docket  No.  RM75-13  is  ratemaking  policy  rather 
than  accounting  procedures . 

Comments  on  this  proposed  rule  were  received  from 
160  parties.   The  comments  were  about  equally  divided 
between  those  who  agree  with  the  proposed  policy  change 
and  those  who  opposed  it.   As  might  be  expected,  the 
largest  group  agreeing  with  the  proposal  were  utility 
companies  and  the  largest  groups  opposing  the  proposal 
were  customers  and  consumer  groups. 
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Many  arguments  on  both  sides  of  the  issue  were  presented 
by  the  responding  parties.   Some  of  the  principal  views  in 
opposition  to  the  proposal  are  summarized  below. 

1.  Because  of  a  reduction  of  interest  rates  and  a 
reduction  of  consumer  demand  obviating  the  need  for  new  plant 
capacity,  the  electric  industry  appears  to  be  over  the  worst 
of  its  financing  problems. 

2.  If  the  proposal  were  adopted,  it  would  encourage 
unnecessary  construction,  eliminate  incentives  to  promptly 
complete  construction  programs  and  reduce  incentives  for 
utilities  to  actively  seek  the  lowest  cost  plant  and  equipment 

3.  The  proposal  would  require  today's  customers  to  pay 
higher  rates  to  pay  for  the  financing  costs  of  facilities 
being  constructed  to  serve  customers  in  future  years. 

4.  The  proposal  would  sweep  away  the  historical  "used 
and  useful"  concept  that  has  governed  the  inclusion  of  items 
in  the  rate  base. 

5.  The  proposal  would  provide  additional  cash  flow  to 
all  utilities  regardless  of  their  relative  financial  condition 
or  need  for  additional  funds. 
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6.  The  proposal  would  result  in  substantially  higher 
charges  to  consumers  who  are  already  burdened  with  huge 
electric  bills. 

7.  In  the  long  run,  the  rule  would  be  more  expensive 
to  consumers  than  the  present  policy. 

Some  of  the  principal  views  supporting  the  proposal  are 
summarized  below. 

1.  The  utility  industry  faces  the  need  to  raise  huge 
amounts  of  capital  in  the  next  several  years,  and  the  proposal 
would  help  meet  this  need. 

2.  Current  income  or  earnings  in  the  form  of  AFUDC  are 
regarded  as  lower  quality  earnings  than  the  cash  earnings  which 
would  be  provided  under  the  proposal. 

3.  AFUDC  earnings  are  restricted  for  use  in  determining 
interest  coverage  for  bond  indenture  purposes,  and  create 
negative  cash  flow,  therefore,  AFUDC  should  be  replaced  by 
cash  earnings  as  proposed. 

4.  The  "used  and  useful"  concept  is  no  longer  applicable 
as  new  construction  is  today  undertaken  primarily  to  meet  the 
growth  in  sales  and  load  due  to  increased  consumption  by  present 


ii 
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customers.   If  construction  must  be  curtailed  due  to  financing 
problems,  it  is  present  customers  who  would  suffer.   Court 
decisions  support  the  concept  that  construction  funds  are 
being  used  for  the  benefit  of  the  public,  and  that  the  Com- 
mission is  not  bound  by  a  particular  formula  for  ratemakingi 

5.   In  the  long  run,  the  rule  would  be  less  expensive  to 
consumers  than  the  present  policy. 

To  obtain  current  first  hand  comments  on  the  oroposed 
CWIP  rule,  the  Commission  held  an  Oral  Argument  on  March  8,  1976 
The  Commission  has  not  yet  reached  a  decision  as  to  whether 
the  proposed  rule  should  be  adopted. modified,  or  rejected. 

The  financial  situation  of  electric  utility  companies 
has  generally  improved  since  1974,  however,  the  need  for 
large  amounts  of  capital  for  construction  purposes  still  exists 
for  most  companies  and  is  likely  to  exist  for  many  years. 

The  establishment  of  rates  that  are  both  just  and  reason- 
able to  customers  and  sufficient  to  keep  utility  companies 
viable  is  a  complex  and  difficult  task. 


1109 


Historical  ratemaking  approaches  have  been  generally 
considered  successful  in  the  past,  however,  events  in  recent 
years  have  required  changes  in  ratemaking  concepts  and  further 
changes  seem  necessary  if  the  privately-owned  electric  utility 
industry  is  to  continue  to  meet  the  growing  demands  for  its 
services.   The  inclusion  of  construction  work  in  progress  in 
rate  base  is  one  significant  change  in  ratemaking  policy  which, 
on  balance,  may  well  be  in  the  public  interest.   Of  course, 
this  is  not  to  say  that  inclusion  of  CWIP  in  rate  base  is  the 
only  way,  or  necessarily  the  least  expensive  way, of  " assuring 

an  abundant  supply  of  electric  energy  throughout  the  United 

3/ 
States  with  the  greatest  possible  economy  ."—   Nor  is 

this  to  say  that  inclusion  of  CWIP  in  rate  base  is  necessarily 

appropriate  or  desirable  in  each  and  every  instance.   In 

specific  cases,  the  evidence  may  show  that  the  additional 

cash  flow  and  related  benefits  arising  from  inclusion  of  CWIP 

in  rate  base  are  not  needed  or  are  outweighted  by  the  consumer 

costs  involved.   The  evidence  may  also  show  that  there  are 


3/   Section  202  of  the  Federal  Power  Act. 
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alternative  ratemaking  procedures  which  can  better  accomplish 
the  desired  objectives. 

It  is  my  view  that  Regulatory  bodies  are  in  the  best 
position  to  critically  examine  the  complex  interrelated 
issues  and  alternatives  relating  to  inclusion  of  construction 
work  in  progress  in  rate  base.   Therefore,  I  believe  that 
the  prohibitive  and  restrictive  provisions  relating  to 
inclusion  ->f  construction  work  in  progress  in  rate  base  should 
be  deleted  from  H.R.  12461. 


APRIL  8.   1976 


STATEMENTS  OF:  PANEL  ON  PLANNING  AND  SITING.  HON. 
RICHARD  L.  DUNHAM,  AND  ROGER  D.  FELDMAN 


(  nil  i 


PANEL  ON  PLANNING  AND  SITING 


STATEMENTS  OF:  MARC  MESSING,  RICHARD  MAULLIN.  FREDERICK 
W.  MIELKE  (PRESENTED  BY  MALCOLM  McKILLOP),  WALTER  J. 
MATTHEWS,  AND  JAMES  E.  JUST 
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My  name  is  Marc  Messing  and  I  am  appearing  here  today 
on  behalf  of  the  Environmental  Policy  Center  and  the  Sierra  Club. 
I  appreciate  the  opportunity  to  testify  before  this  Committee 
today' on  Electric  Utility  Planning  and  Siting,  and  I  have  organ- 
ized my  testimony  into  three  brief  sections:   1)  addressing  the 
need  for  energy  facility  siting  legislation  and  an  analysis  of 
the  Title  Vlll  legislation  contained  in  H.R.  2633;  2)  commenting 
specifically  on  the  provisions  of  Title  V  of  H.R.  12461;  and 
3)  including  some  general  observations  about  the  impact  of  this 
legislation  on  the  issues  of  jobs  and  the  economy. 

H.R.  2633,  Title  Vlll  and  the  Need  for  Energy  Facility  Sites 

With  the  introduction  of  Title  Vlll  in  the  President's 
Omnibus  Energy  Bill  of  1975,  we  undertook  a  detailed  examination 
of  the  justification  and  the  adequacy  of  the  proposed  legislation 
early  last  year  and  testified  before  the  Senate  Interior  Committee 
which  at  that  time  was  considering  the  legislation  in  the  context 
of  the  Land  Use  Planning  Assistance.   Insofar  as  the  legislation 
is  now  being  considered  in  the  same  form  before  this  Committee, 
and  insofar  as  our  views  on  the  legislation  have  not  changed  since 
its  original  introduction,  I  would  like  to  submit  our  full  comment: 
for  the  record  and  briefly  summarize  our  conclusions. 
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Under  the  proposed  Title  Vlll  legislation,  the  Administrator 
of  FEA  would  prepare  a  National  Energy  Siting  and  Facility  Report 
within  twelve  months  (sec.  803),  and  the  states  would  be  required 
to  prepare  Energy  Facility  Management  Programs  within  1  year  of 
the  Administrator's  report  (sec.  804).   Although  the  legislation 
stipulates  that  nothing  contained  within  it  shall  allow  the 
federal  government  to  override  any  final  decision  on  a  specific 
site  selected  pursuant  to  a  promulgated  State  management  plan 
(sec.  804(d)),  the  bill  provides  both  that  the  Administrator  may 
prepare  and  promulgate  a  State  Program  if  the  State  prepared  plan 
is  judged  inadequate  (sec.  804  (i)  (1)),  and,  that  "following  the 
approval  or  promulgation  of  a  State  management  program  the 
Administrator  may  periodically  require  a  State  to  resubmit  its 
management  program  or  any  portion  thereof  for  reapproval."  (sec. 
804  (j)).   Additionally,  the  legislation  would  permit  construction 
to  begin  prior  to  the  approval  of  any  site  or  its  facility  "in 
order  to  expedite  the  construction  of  needed  nuclear  facilities." 
(sec.  807(h)).   Therefore,  under  the  provisions  of  this  bill, 
the  Administrator  would  have  the  authority  to  preempt  state  siting 
laws  and  zoning  regulations  regardless  of  whpther  or  not  they  had 
already  been  approved  in  a  state  management  program,  rewrite  the 
state  plan,  and  approve  the  construction  of  needed  nuclear  facilities 
prior  to  any  site  approval.   There  would  be  no  judicial  appeal 
except  on  a  procedural  basis. 

We' were  assured  at  the  time  this  legislation  was  introduced 
that  this  was  not  the  manner  in  which  these  authorities  would  be 
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exercised,  and  that  the  preemption  of  state  authorities  by  the 
federal  government  was  inconsistant  with  the  philosophy  of  the 
Ford  Administration:   the  authorities  exist  in  the  legislation 
as  it  was  originally  drafted  by  the  Administration  and  intro- 
duced, and  more  than  a  year  later  they  remain  unchanged.   As  we 
testified  last  May,  "We  strongly  believe  that  the  federal  pre- 
sence and  preemptive  federal  authorities  contained  in  Title  Vlll 
of  the  President's  Energy  Package  are  unwarranted  inteh  pursuit 
of  our  national  energy  goals,  and  inappropriate  in  the  formula- 
tion of  our  national  energy  policies. 

In  June  of  last  year  we  completed  a  more  thorough  analysis 
of  the  need  for  energy  facility  sites  and  the  justification  for 
facility  siting  legislation,  and  concluded  that  FEA' s  projections 
on  the  need  for  energy  facility  sites  had  been  based  on  theoretical 
models  without  consideration  of  existing  utility  plans  and  incor- 
porating a  series  of  methodological  errors.   Based  on  the  need  for 
"640  new  electric  generaging  plants  (to  be)  in  operation  by  1985... 
(including) the   equivalent  of  200  1000  MWe  nuclear  plants  and  150 
new  800  MW  coal-fired  plants",  we  concluded  that  '.'if  the  FEA  estimates 
are  compared  to  available  data  regarding  utility  plans  and  construction 
schedules,  it  can  be  seen  that  approximately  55%  of  the  estimated 
facilities  are  either  already  under  construction  or  within  two 
years  of  construction  (and  presumably  beyond  the  initial  site  selection 
stage) ;  an  additional  4%  of  planned  capacity  additions  are  comprised 
of  units  smaller  than  those  which  would  be  regulated  under  the 
federal  legislation.   If  either  the  number  of  new  facilities  likely 
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to  be  sited  under  existing  state  powerplant  siting  laws,  or  the 
potential  for  reducing  additional  capacity  demands  through  more 
effective  energy  conservation  and  utility  load  management  pro- 
grams are  considered,  then  the  remaining  number  of  new  facilities 
which  would  be  affected  by  federal  powerplant  siting  legislation 
becomes  negligable.  , 

"Through  1985  it  appears  that  current  construction  plans, 
existing  state  mechanisms,  and  a  coordinated  federal  effort  to 
increase  energy  conservation  measures  and  improve  utility  load 
management  procedures,  can  adequately  accomodate  projected 
electric  generating  units  on  existing  sites,  and  the  increased 
utilization  of  small,  centrally  located  sites  made  available 
by  the  retirement  of  older  generating  units,  may  essentially 
stabilize  the  number  of  generating  sites  needed  from  1985  through 
2,000.   In  the  absence  of  data  regarding  current  utility  land 
holdings,  it  is  impossible  to  evaluate  the  need  for  additional 
site  acquisition  independently  of  the  need  for  regulatory  site 
approval . " 

H.R.  12461;  Title  V,  Electric  Utility  Planning  and  Siting 

The  Electric  Utility  Rate  Reform  and  Regulatory  Improvement 
Act  obviously  addresses  these  concerns.   It  has  eliminated  the 
offensive  preemptory  authorities  contained  in  Title  V,  and  it 
clearly  recognizes  the  energy  conservation,  and  load  management 
principles  discussed  in  our  analysis  last  year.   Additionally,  it 
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recognizes  the  potential  energy  conservation  and  economic  savings 
associated  with  the  industrial  cogeneration  of  electricity;  some- 
thing not  included  in  our  calculations  last  year.   Ironically, 
however,  and  I  believe  unintentionally,  the  provisions  of  Title  V 
tend  to  undermine  the  incentives  of  Titles  11  and  111. 

, Under  the  long  range  planning  and  coordinating  provisions 
of  Title  V  (sec.  501(a))  utilities  are  required  to  disclose  plans 
including  the  size  and  type  of  projected  bulk  power  facilities, 
the  location  of  general  sites  projected  for  use,  and  the  identi- 
fication of  alternative  bulk  power   facilities  for  ten  year  periods. 
Projected  unit  and  capacity  additions  (and  retirements)  by  unit 
size,  type,  and  site,  are  already  required  by  the  Federal  Power 
Commission  under  Docket  R-362,  Order  383-3,  and  are  aggregated  by 
the  FPC  staff  in  usefull  summaries.   Due  to  the  lead  times  involved 
in  most  of  these  projects,  the  summary  of  ten  year  projections  are 
valuable  analytical  tools,  but  are  not  truly  helpful  for  planning 
purposes.   They  reflect  decisions  already  made,  rather  than  de- 
cisions to  be  made.   Twenty  year  projections,  on  the  other  hand, 
provide  adequate  time  for  planning,  but  are  not  usefull  as  projection 
tools  given  the  current  uncertainty  of  forecasting  trends.   More 
importantly,  the  provision  for  consideration  only  of  bulk  power 
alternatives,  clearly  prejudices  the  entire  planning  process  towards 
the  consideration  of  electric  energy  supplies —  rather  than  total 
energy  systems.   The  important  decisions  regarding  future  energy 
supplies,  economic  choices,  and  community  planning,  are  reflected 
in  the  choices  between  single-purpose  central  station  electric 
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generating  plants,  and  a  wide  variety  of  emerging  alternatives: 
not  between  the  placement  of  the  powerplant.   The  range  of  alterna- 
tives which  can  and  ought  to  be  considered  in  community,  metropolitan , 
and  regional  development,  are  represented  in  a  recent  study  prepared 
by  the  Seattle  City  Light  Municipal  Power  Company.   Faced  with 
the  typical  financial  decision  of  whether  to  buy  into  the  produc- 
tion capacity  of  planned  nuclear  reactors,  Seattle  City  Light, 
under  the  direction  of  the  City,  and  without  external  funds,  undertook 
a  comprehensive  study  of  the  energy  alternativesopen  to  the  City  of 
Seattle.   It  did  not  conclude  that  the  choices  were  between  adequate 
electric  energy  and  energy  shortages,  or  reversions  in  life-styles, 
or  a  return  to  the  dark  ages,  as  we  hear  frequently.   Rather,  they 
indicated  that  the  City  had  a  wide  range  of  alternatives  in  planning 
its  future  energy  supplies  and  economic  growth,  and  it  prepared 
seven  different  scenarios  with  ranges  of  annual  electric  energy 
growth  from  7%  to  0%,  and  with  life  cycle  costs  for  electricity 
ranging  from  26.7  mills/kWh  (for  the  all  electric  scenario)  to 
6.2  mills/kWh  (for  the  high  conservation  scenario).   It  was  found 
that  the  different  scenarios  would  result  in  different  job  patterns, 
but  no  necessary  causal  relation  was  found  between  jobs  or  the 
economy  and  energy  consumption  and  neither  unemployment  nor  economic 
recession  were  considered  as  elements  of  the  scenarios.   What  was 
considered  were  the  real  alternatives  available  to  the  community 
of  Seattle.   But  this  sort  of  planning  will  be  discouraged  by  the 
uniform  requirement  of  bulk  power  facility  planning,  rather  than 
the  encouragement  of  total  energy  system  planning. 
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Similarly,  section  501(c)  does  not  accomplish  what  it  ought 
to  in  conjunction  with  the  provisions  of  the  earlier  titles  of 
the  Act.  Despite  the  fact  that  the  planning  councils  to  be  designa- 
ted by  the  FPC  have  no  actual  authority,  their  responsibility  is 
to  the  supply  of  bulk  electric  energy  supplies.   I  believe  it  has 
been  the  experience  of  the  Western  Interstate  Nuclear  3oard,  as 
with  the  Atomic  and  Space  Development  Agency  in  New  York  and  the 
old  Atomic  Energy  Commission,  that  the  inclination  in  responsible 
energy  planning  has  required  a  gradual  expansion  of  purviews  in 
recent  years,  and  the  gradual  consideration  of  a  wider  scope  of 
energy  alternatives  than  originally  considered  in  the  charter  of 
these  various  agencies.   In  the  establishment  of  regional  planning 
councils  that  ought  to  be  recognized  from  the  outset,  and  the  mission 
assigned  to  these  councils,  if  they  are  to  be  established,  ought  to 
be  the  consideration  of  the  most  efficient,  reliable  energy  systems 
rather  than  the  promotion  of  electric  energy  supplies.   Moreover, 
under  Title  111  of  H.R.  12461,   these  planning  councils  serve  as 
the  boundary  units  for  wheeling  arrangements  and  bulk  power  regulation . 
Consistent  with  the  concerns  expressed  above,  I  am  not  sure  this 
is  desirable. 

Utility  Rate  Reform, Powerplant  Siting,  Jobs,  and  the  Economy 

Finally,  I  would  like  to  make  some  cursory  observations 
about  the  related  issues  of  jobs  and  the  economy.   For  more  than  two 
decades  it  has  been  accepted  as  an  article  of  faith  that  the  historical 
correlation  between  jobs,  GNP ,  Btu's,  and  KWh ' s  all  reflected  a 
causality  on  which  we  could  build  economic  prosperity.   Unfortunately 
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■s-that  that  correlation  was  nothing  more  than  a 
correlation,  and  the  causal  relations  beteen  jobs,  energy,  and 
the  economy  are  very  different.   The  most  salient  facts  are 
these:~"~"~  '  .  -  - 

1)  The  electric  utility  industry  is  the  most  capital 

intensive  in  the  nation,  requiring  $4.18  of  investment  capital 

/ 
for  every  dollar  in  annual  sales;  compared  with  $2.13  for  the 

gas  industry,  $1.15  for  oil,  $0.86  for  the  steel  industry,  and 

$0.57  for  the  automobile  industry  (Technical  Advisory  Committee 

to  the  Federal  Power  Commission  on  the  Finanacial  Problems  of 

Electric  Utilities,  December  1975); 

2)  Electric  generation  is  one  of  the  least  efficient 
consumers  of  energy,  wasting  more  than  60%  of  the  energy  resources 
consumed  by  the  industry,  and  with  efficiencies  generally  leveling 
or  declining.   While  modern  coal  fired  powerplant  are  more  efficient 
than  older  ones,  nuclear  poweplants  are  less  efficient  than  either, 
and  transmission  losses  tend  to  increase  as  powerplants  are  con- 
structed farther  from  load  centers.   At  the  same  time  the  energy 
efficiency  of  electric  appliances,  such  as  air  conditioners  and 
such  basic  instruments  as  1/4  horsepower  motors,  is  also  declining. 
("Conservation  and  Peak  Power:  Cost  and  Demand",  Goldstein  and 
Rosenfeld,  Jan,  1976); 

3)  Electric  energy  production  is  energy  production  rather 
than  job  intensive,  and  creates  fewer  jobs  than  many  energy  con- 
servation alternatives  or  other  economic  alternatives  (Hannon  and 
Puelo,  Center  for  Advance  Computation,  1974); 
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The  net  result,  as  many  observers  have  begun  to  note 
following  several  years  of  accumulating  interest  in  the  financing 
of  the  utilities  and  the  economics  of  competing  technologies,  is 
that  the  accelerated  growth  of  electric  energy  production  and 
consumption  will  benefit  only  discreet  (and  possibly  saturated) 
work  forces,  with  only  a  marginal  benefit  to  the  economy  in 
general.   Although  jobs  may  be  lost  in  industries  which  are 
dependent  upon^wasteful  energy  practices  at  a  time  when  energy 
waste  is  no  longer  economically  feasible,  more  new  jobs  can  be 
created,  at  less  cost  to  the  economy,  through  the  pursuit  of 
energy  conservation  alternatives  rather  than  high  energy  production 
scenarios.   More  likely  jobs  will  be  lost  and  the  economy  de- 
pressed as  capital  is  drained  off  of  the  market  in  subsidies  to 
electric  power  generation,  while  multinational  corporations  enjoy 
the  luxury  of  disaggregating  their  production  capabilities  to 
capitalize  on  either  lower  labor  or  energy  costs  according  to 
their  requirements.   No  jobs  are  likely  to  be  gained  by  having 
American  labor  construct  the  electric  energy  facilities  which 
enable  multinations  to  take  advantage  of  low  cost  electric  supplies 
here,  while  shipping  their  labor  intensive  requirements  to  cheaper 
labor  markets. 

As  the  Dow-Midland  Energy  Industrial  Center  Study  concluded, 
in  a  series  of  findings  which  indicated  the  potential  for  an 
energy  savings  of  680,000  bbl/day  by  1985  with  a  concomriitant 
capital  savings  of  $2-5  billion  per  year, 
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"It  is  simply  a  question  of  time  before  the  inability  of  the 
electric  utility  industry  to  provide  reliable  power  will  become 
a  serious  industrial  problem  leading  inevitably  to  declines 
in  gr^ss  n^tio^al  product  an^  increased  un^mpl^yme^t. " 

I  believe  the  objectives  of  the  Electric  Utility  Rate 
Reform  and  Regulatory  Improvement  Act  are  focused  in  the  right 
direction,  but  as  written  I  do  not  believe  they  would  adequately 
serve  the  intended  purposes,  and  the  provisions  of  Title  would 
effectively  undermine  the  progressive  objectives  of  the  Act. 
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OF 
RICHARD  MAULLIN 

CHAIRMAN,  CALIFORNIA  ENERGY  RESOURCES  CONSERVATION 

AND  DEVELOPMENT  COMMISSION  BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES,  COMMITTEE  ON  INTERSTATE 

AND  FOREIGN  COMMERCE,  SUBCOMITTEE  ON  ENERGY  &  POWER 

APRIL  8,   1976 


Mr.  Chairman  and  members  of  the  Committee: 

It  is  a  pleasure  for  me  to  participate  in  your  hearings  on  electrical  utility 
planning  and  siting.    For  the  record,  I  am  Richard  Maullin,  Chairman  of  the 
California  Energy  Resources  Conservation  and  Development  Commission. 

The  California  Energy  Commission  is  the  state's  thermoelectric  power  plant 
siting  authority.    In  addition,  the  Commission  is  responsible  for  the  State's 
energy  conservation  programs  apart  from  those  achieved  through  utility  rate 
decisions.    Regarding  the  latter,  the  Energy  Commission  is  mandated  by  section 
25403  of  the  California  Public  Resources  Code  to  study  utility  rate  design  and 
make  recommendations  to  the  California  Public  Utilities  Commission  on  rate 
structures  for  conservation  purposes. 

The  Energy  Commission  also  carries  out  a  major  program  of  energy  research 
and  policy  analysis.    The  findings  of  this  research  provide  the  basis  for  periodic 
recommendations  on  energy  policy  to  the  governor  and  legislature  as  well  as  in- 
form the  Commission  in  its  own  rule  making  and  quasijudicial  proceedings. 


1124 


I  would  like  to  introduce  into  the  Sub-Committee's  record  a  copy  of  the  Warren- 
Alquist  Act  which  sets  forth  the  Energy  Commission's  duties  including  its  facility 
siting  procedures. 

Before  addressing  myself  specifically  to  HR  2633  and  HR  12461,  I  would  like 
to  discuss  certain  principles  of  federal  and  state  roles  regarding  electric  power 
plant  siting. 

First,  it  is  my  opinion  that  the  states  are  the  most  appropriate  jurisdiction 
for  the  determination  of  land  use  for  power  plants  and  are  also  the  most  appro- 
priate jurisdiction  for  assessing  the  future  need  for  electrical  energy  within 
their  boundries  .      State  government's  offer  a  high  enough  level  of  aggregation 
so  that  broad  and  interrelated  social,  economic  and  environmental  factors  can 
be  assessed  on  a  system  wide  basis  .    Yet,  while  state  governments  are  at  a 
high  enough  level  of  aggregation,  they  are  slso  not  so  distant  from  the  consumers 
and  producers  as  to  miss  important  local  details,  or  be  non-responsive  to  the 
nuances  of  regional  economic  patterns  and  environmental  considerations. 

In  my  view,  a  successful  state  siting  authority  must  display  two  key  charac- 
teristics: 

First,  it  is  essential  for  state  power  siting  authorities  to  utilize 
analytical  procedures  in  making  decisions  on  new  power  plant  sites  and  facil- 
ities.    This  is  to  say  that  for  each  application,  there  should  be  a  clear  determin- 
ation that  the  proposed  additional  power  is  needed  and  that  in  terms  of  the  optimal 
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supply  mix,  the  particular  plant  in  question  is  the  best  way  to  satisfy  that  need. 
To  do  this  requires  the  siting  authority's  staff  to  carefully  evaluate  total  electric 
energy  demand  and  peak  demand  within  state  and  service  area  utility  systems. 
Evaluation  of  future  supply  and  capacity  expansion  plans  is  also  required  to 
identify  the  most  environmentally  benign  and  least  cost  supply  alternatives. 
In  the  evaluation  of  both  demand  and  supply,  the  potential  for  conservation 
measures  must  be  fully  and  expiicitely  accounted  for. 

California's  siting  law  makes  this  type  of  analytical  process  the  cornerstone 
of  power  plant  siting  .    State  law  requires  the  Energy  Commission  to  make  an 
official  ten  year  forecast  of  energy  demand  and  supply  alternatives.    Following 
the  statute,  the  Commission  does  this  in  a  cooperative  fashion  with  the  state's 
utilities  and  public  by  first  establishing  a  common  forecasting  method  which  all 
the  state's  utilities  must  use  in  making  annual  reports  of  loads  and  resources. 
These  reports  are  then  subject  to  public  comment.    With  public  comment  and  the 
utility  reports  in  hand,  the  Commission  adopts  a  reliminary  forecast.    This  fore- 
cast is  subject  to  public  hearings  prior  to  the  adoption  of  a  final  decision. 

With  this  analytical  effort,  the  Energy  Commission  is  able  to  fit  specific 
power  plant  proposals  into  the  context  of  overall  all  system  needs,  and  it  is  able 
to  evaluate  not  only  the  economic  and  environmental  costs  and  benefits  of  a  single 
plant  proposal  but  also  the  cumulative  impacts  of  predicted  electrical  power  plant 
expansion  and  replacement. 

In  addition  to  the  analytical  process  described  above,  I  believe  it  is  essential 
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for  power  plant  siting  to  take  place  in  a  sigle  forum.  Prior  to  the  creation  of 
the  California  Energy  Commission,  a  site  applicant  in  California  often  faced  as 
many  as  2  8  differenct  permit  authorities  .    While  some  might  think  that  multiple 
permits  allows  for  necessary  checks  and  balances,  in  fact,  the  multiplicity  of 
permits  preventd  any  truly  systematic  review  of  economic  and  environmental 
costs  and  benefits.     Much  has  been  said  regarding  the  virtues  of  one  stop 
power  plant  siting.    However,  the  success  of  a  single  stop  siting  process  is 
not  simply  measured  by  the  expeditious  handling  of  a  siting  proposal.    It  is 
best  measured  by  the  degree  to  which  the  process  incorporates  the  analytical 
effort  I  described  earlier  and  the  degree  to  which  the  public  and  the  variety  of 
functionally  oriented  state  and  local  agencies  contribute  to  the  record  upon 
which  the  application  is  decided.    These  two  principles  for  a  state  siting 
authority  are  difficult  to  realize.    Their  achievement  requires  a  sophisticated 
staff  of  professionally  trained  experts,  a  conscious  effort  to  stimulate  and  make 
effective  public  participation,  and  a  dedication  to  overcoming  the  natural 
tendencies  of  public  bureaucracies  to  protect  their  turf  and  to  ignore  important 
and  related  matters  not  falling  exactly  within  their  jurisdiction. 

These  requirements  lead  me  to  what  I  see  as  the  most  productive  federal 
roles  in  the  energy  facility  siting  process: 

I  see  the  Federal  givernment  in  the  role  of  providing  high  quality  technical 
assistance  to  the  states  so  that  power  plant  siting  reflects  a  sophisticated  and 
multidisciplinary  approach  to  land  use  determination  and  economic  planning. 
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From  my  own  experience,  I  can  tell  you  that  the  confection  of  an  electiicity 
forecasting  effort  is  a  methodologically  complex  effort  fraught  with  numerous 
pitfalls.    My  state,  with  a  good  deal  of  trial  and  error,  will  probably  succeed 
in  producing  forecasts  of  electrical  demands  and  supply  that  will  be  as  reliable 
and  explicit  as  any  available.    This  does  not  mean  that  we  will  have  a  black 
box  that  eliminates  uncertainty  about  what  to  approve  or  disapprove.     But  it  does 
mean  that  the  degree  of  uncertainty  will  be  reduced  and  the  costs  and  benefits 
of  any  specific  proposal  more  universally  agreed  upon. 

Several  other  states  have  developed  or  are  starting  to  develop  similar  analy- 
tical techniques.    The  federal  government,  particularly  through  the  energy  supply 
and  demand  forecasting  expertise  assembled  at  FEA,  is  in  a  position  to  cut  down 
the  costs  to  the  states  of  developing  and,  through  time,  refining  these  techniques. 
FEA  can  do  this  by  providing  technical  assistance  in  the  development  of  forecasting 
methods,  performing  research  on  generic  issues  of  utility  systems  economics  and 
by  serving  as  a  clearing  house  for  the  sharing  of  information  and  experience. 

In  addition  to  providing  these  technical  services,  the  Federal  government  can 
use  its  capacity  to  give  grants  to  induce  the  adoption  of  the  siting  principles  I 
outlined  earlier.    In  my  view,  it  is  clearly  in  the  national  interest  to  have  all 
states  employ  these  analytically  oriented  methods  of  power  plant  siting  and 
planning.    In  this  regard,  federal  financial  assistance  is  a  powerful  tool  to  shape 
state  government  behavior. 

Finally,  I  believe  it  is  appropriate  for  the  federal  government  to  participate 
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in  power  plant  siting  proceedings  in  cases  where  a  compelling  national  interest 
argues  for  the  presentation  of  a  national  perspective.    Thus,  I  can  see  FEA  inter- 
vening in  power  plant  siting  cases  which  would  clearly  establish  a  national  prece- 
dent in  the  weighing  of  environmental  and  economic  costs  and  benefits. 

Turning  now  to  the  bills  before  the  Sub-Committee,  each  contains  elements 
of  the  roles  I  advocate  for  the  states  and  the  federal  government  in  power  plant 
siting.  However,  both  tend  to  overdevelop  the  role  and  authority  of  the  federal 
government  in  the  power  plant  siting  process. 

Title  VIII  of  HR  2  633  is  particularly  ill  conceived.    Section  803  calls  for  a 
national  energy  facility  siting  report  which  apparently  is  to  be  FEA's  fix  on 
national  energy  facility  needs.    The  prescription  for  this  process  is  unrealistic. 
It  calls  for  the  development  within  one  year  of  a  forecast,  down  to  the  company 
service  level  on  a  nationwide  basis,  for  a  variety  of  energy  facilities  and  sites. 
Even  with  the  continuing  refinement  of  the  Project  Independence  Energy  fore- 
casting model,  the  development  of  a  forecast  at  that  level  of  detail  is  not  likely 
to  be  completed  within  a  year.     Further,  the  factors  Section  803  mandates  for 
consideration  in  the  forecast  tend  to  ignore  the  integration  of  conservation 
measures  which  will  affect  energy  demand  and  which  will  also  influence  the 
optimum  supply  plan.    In  short,  section  803  sets  out  a  monumental  effort  at 
national  energy  and  economic  planning  with  the  clear  implication  that  the  numbers 
derived  from  this  effort  will  become  the  national  energy  development  goals  down 
to  individual  company  service  territories.    I  don't  argue  that  it  is  not  worthwhile 
to  have  such  forecasts,  but  I  question  the  need  at  this  point  to  set  its  determinants 
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through  legislation  as  well  as  the  unrealistic  time  frame  for  "The  report". 

If  section  803  is  overly  ambitious,  and  perhaps  not  needed,  section  804 
proposes  the  worst  type  of  federal  involvement  in  the  facility  siting  process. 
In  effect,  it  requires  the  states  to  develop  a  facility  siting  procedure  and  submit 
it  for  approval    to  the  FEA  Administrator.    If  the  Administrator  does  not  like  it 
he  can  send  it  back  for  reqorking  and  resubmittal.    This  process  can  go  on  until 
a  plan  acceptable  to  FEA  is  at  hand.    While  this  section  would  seem  only  to  re- 
quire a  certain  national  standard  and  give  FEA  the  power  to  determine  and  enforce 
it,  it  is  also  quite  possible  that  this  mandatory  plan  review  and  approval  process 
can  be  used  to  force  upon  the  states  the  conclusions  of  the  national  energy 
facility  siting  report,  and,  at  a  minimum,  seems  to  substitute  the  wisdom  of  a 
few  federal  bureaucrats  for  that  of  state  regulatory  and  legislative  bodies.    I 
do  not  argue  that  state  siting  authorities  are  inherently  smarter  than  federal 
energy  officials,  I  merely  point  out  that  section  804  appears  to  me  to  prepare 
the  way  for  unecessary  federal  involvement  with  no  real  guarantee  that  a  better 
siting  process  will  result  than  that  emerging  already  under  state  initiative.    As 
pointed  out  earlier,  there  are  important  roles  for  FEA  to  play  in  improving  the 
facility  siting  process,  but  they  don't  require  a  capacity  to  dictate  the  substance 
and  process  to  the  states  . 

Other  sections  of  HR  2  633  are  more  in  keeping  with  a  sensible  federal  pro- 
gram in  the  facility  siting  area.    Section  806  encourages  regional  planning  through 
interstate  compacts  and  section  807  establishes  a  mechanism  for  coordination 
among  federal  agencies  in  the  environmental  and  economic  review  process. 
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HR  12461  is  a  much  more  interesting  bill,  I  will  restrict  my  comments  for  the 
moment  mainly  to  those  sections  on  facility  siting  inasmuch  as  I  have  not  had 
sufficient  time  to  assess  in  detail  the  implications  of  Titles  II,  III,  and  IV. 

Nevertheless,  let  me  make  a  few  observations  which  might  be  useful  in 
consideration    of  these  sections: 

First,  section  103(10)  defines  "state  regulatory  authority"  as  any 
state  agency  which  has  ratemaking  authority.    This  definition  should  be  broadened 
.to  include  any  state  agency  which    has  rate  making  and/or  facility  siting  authority. 
In  some  states,  and  California  is  an  example,  the  economic  analysis  called  for  in 
titles  II  and  III,  is  conducted  by  the  siting  authority  on  some  issues,  by  the  rate 
making  authority  on  others,  and  in  some  instances  jointly. 

Section  2  06  proposes  to  extend  the  programs  of  Title  II  to  "covered 
public  systems",  defining  these  as  state  and  federal  agencies.     Unless  I  am 
misreading  the  definitions  in  this  bill,  this  would  not  extend  coverage  of  Title  II 
to  municipally  owned  utilities.    In  California,  approximately  forty  percent  of  the 
state's  electricity  is  generated  and  sold  by  municipally  owned  utilities.    The 
rates  for  these  utilities  are  set  by  elected  directors  of  by  city  councils. 

Section  308  establishes  an  office  of  Public  Counsel  in  the  FPC.    I 
strongly  support  this  concept.    The  California  Energy  Commission  has  a  Public 
Advisor  appointed  by  the  governor  for  a  three  year  term  upon  the  recommendation 
of  the  Commission.     One  difference  I  wish  to  draw  to  your  attention  is  that  the 
Energy  Commission's  public  advisor  does  not  represent  any  party  in  Commission 
proceedings.       It  seemed  to  us  that  to  represent  one  party  would  unduly  favor 
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a.  certain  point  of  view,  thus  creating  a  disabiiity  for  other  members  of  the 
general  public  whose  interests  might  not  be  so  favored  with  public  advocacy. 
Instead  of  public  advocacy,  other  forms  of  assistance  and  advice  are  made 
available  to  the  public  by  the  public  advisor. 

In  considering  title  V,  on  site  planning,  I  must  express  my  reserva- 
tions regarding  a  legislative  mandate  to  the  FPC  to  collect  utility  forecasts  and 
supply  plans  form  every  utility  in  the  country  generating  power  from  plants  of 
200  megawatts  or  more,    It  would  seem  to  me  more  profitable  for  the  FPC  or  FEA 
to  organize  a  program  to  assist  states  in  the  making  of  forecasts  and  then  co- 
operatively aggregate  the  data  for  national  and  regional  projections.    This 
mutual  assistance  can  be  achieved  through  federal-state  contractural  agreements. 

On  another  matter  of  seeming  minor  detail,  the  time  tables  and  data  require- 
ments in  section  501(a)  are  slightly  out  of  sychronization  with  California  law  and 
regulations.    If  section  501(a)  became  law,  California  utilities  would  have  yet 
another  set  of  reports  to  file  and  would  legitimately  have  a  right  to  complain 
about  the  appetite  of  each  government  agency. for  customized  reports.    Since 
under  section  501  the  states  will  continue  to  regulate  power  plant  siting,  the 
burden  of  a  differen  t  federal  forecast  report  is  difficult  to  justify  and  the  added 
Administrative  cost  will  surely  be  passed  on  to  the  ratepayer.    The  solution  I 
suggest  is  a  more  aggressive  cooperative  federal-state  effort  to  rr.alce    and  collect 
forecasts.    If  such  an  effort  fails  in  the  next  year,  perhaps  legislation  similar  to 
section  501(a)  would  then  be  appropriate. 

In  section  501(c)  the  FPC  would  by  rule  designate  electricity  planning  regions, 
set  up  a  regional  council  which  would  review  the  long  range  plans  for  bulk  power 
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facilities  derived  from  the  filings  in  section  501(a). 

No  one  can  argue  with  the  principle  of  regional  coordination,  and  I  do  think 
such  coordination  is  valuable  but  again,  I  have  reservations  about  mandating 
the  process  through  federal  law.    First,  I  can  foresee  great  difficulty  for  the 
FPC  in  determining  the  coordinating  areas .    The  rule  making  proceeding  is 
quite  likely  to  turn  into  a  messy  political  squabble.    As  in  my  argument  against 
FEA  approval  of  siting  procedures  for  each  state,  I  am  not  convinced  that  FPC 
commissioners  can  delineate  the  commonalities  necessary  for  a  coherent 
regional  electric  planning  grouping.     Frankly,  enough  mutual  dependencies 
exist  between  states  for  energy  resources  that  natural  groupings  do  occur  and 
"energy  protocols"  covering  a  variety  of  fuels  and  derived  energy  forms  such 
as  electricity  are  emerging. 

Finally,  effective  regional  planning  requires  staffing  and  finances.    Section 
501(d)  does  not  mention  these  requirements  at  all,  suggesting  that    consideration 
of  the  actual  implementation  of  the  regional  planning  has  not  progressed  beyond 
the  conceptual  stage. 

Section  502,  like  section  807  of  HR  2633,  sets  up  a  mechanism  for  coordination 
of  federal  approvals  and  environmental  reviews.    This  is  a  very  laudable  provision. 

Both     of  these  bills  have  numerous  other  provisions  for  restructuring 
the  utility  regulatory  field  which  I  would  be  happy  to  comment  on  in  response  to 
questions.     In  closing  let  me  thank  you  for  affording  me  an  opportunity  to  offer 
these  ideas  for  the  subcommittee's  record,  and  I  look  forward  to  cooperating  with 
you  in  any  further  develop  .ment  of  legislation  in  this  area. 
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STATEMENT  01'  FREDERICK  W.  MIELKE,  JR.,  VICE  PRESIJ 

AND  ASSISTANT  TO  THE  CHAIRMAN,  PACIFIC  GAS  AND  ELECTRIC 

COMPANY  BEFORE  THE  SUBCOMMITTEE  ON  EN  POWER  OF  THE 

HOUSE  INTERSTATE  AND  FOREIGN  COMMERCE  CJ  ON 

SECTION  502  OF  II.R.124CI 


I  am  Frederick  17.  Mielke,  Jr.,  Vice  President  and  Assistant 
to  the  Chairman  of  Pacific  Gas  and  Electric  Company.   My  Company 
serves  gas  and  electricity  to  most  of  Northern  and  Central  California. 

I  am  appear ing  today  on  behalf  of  the  Edison  Electric 
Institute,  which  is  the  principal  trade  association  for  the  nation's 
investor-owned  electric  utilities.   I  would  like  to  comment  on 
Section  502,  the  Facility  Siting  Section,  of  H.R.124G1. 

Section  502  has  the  worthy  objective,  among  other  things, 
of  expediting  the  construction  of  bulk  power  facilities  requiring 
Federal  approvals.   It  fails,  however,  to  direct  itself  to  the 
principal  cause  of  regulatory  delays  in  the  construction  of  needed 
new  electric  power  capacity. 

The  most  critical  sources  of  regulatory  delay  today  are 
the  numerous  special-purpose  Federal  statutes,  each  enacted  with  a 
single  worthwhile  objective,  but  which  together  have  become  a 
Gordian  knot  of  regulations  and  procedures  required  at  both  Federal 
and  state  levels. 

Examples  of  Delay-ca using  L aws  and  Proccdur e ; s 
There  is  the  Clean  court-ordered  requi : 

ment  for  no  significant  deterioration  of  the  air  —  \.*i  th  its  require- 
ments for  new  source  performance  standards,  which  as  inter; 
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the  EPA  go  beyond  current  technology  and  make  no  allowance  for 
regional,  local,  and  transient  conditions  —  with  its  allowance 
of  state  standards  more  restrictive  than  Federal  standards  —  and 
with  its  allowance  of  state  implementation  plans  going  beyond 
environmental  needs  and  imposing  inflexible  procedures  for  reason- 
able revision. 

There  is  the  Federal  Water  Pollution  Control  Act,  pursuant 
to  which  rigid  and  unnecessarily  restrictive  regulations  have  been 
adopted  due,  at  least  in  part,  to  the  lack  of  cost/benefit  analyses 
being  made  before  extensive  and  costly  installations  of  questionable 
environmental  value  are  mandated. 

There  is  the  Coastal  Zone  Management  Act  which,  as  now 
administered,  permits  the  development  of  state  plans  that  can  arbitrar- 
ily foreclose  extensive  areas  of  coastline  to  the  siting  of  power 
plants,  and  then  requires  that  an  applicant  for  a  Federal  permit  or 
license  comply  with  the  state  coastal  plan. 

There  is  the  Atomic  Energy  Act,  which  causes  delays  in 
building  nuclear  plants  because  of  its  very  long  and  cumbersome 
licensing  procedures. 

The  list  of  these  single  purpose  acts  is  long.   In  his 
September  23,  1975  report  to  Congress  on  the  "Problems  in  Licensing 
Hydroelectric  Projects"  the  Comptroller  General  of  the  United  States 
noted  that  many  laws  placed  constraints  on  the  Federal  Power  Commis- 
sion's ability  to  act  expeditiously,  including  suet  acts  as  the 
Fish  and  Wildlife  Coordination  Act  (1G  U.S.C.  6C1)  ,  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  127]),  National  Trails  System  Act  (16  U.S.C. 
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1241),  Wilderness  Act  (1G  U.S.C.  1131),  Anadrcmous  Fish  Act  (1C 
U.S.C.  756),  National  Historic  Preservation  Act  (16  U.S.C.  470), 
National  Forest  Multiple  Use  Act  (16  U.S.C.  528),  Water  Resource 
Planning  Act  (42  U.S.C.  1962),  and  Bureau  of  Outdoor  Recreation 
Organic  Act  (16  U.S.C.  4602)  ,  ainong  others.   There  are  more.   The 
list  just  varies  with  the  kind  of  plant  involved. 

And  overall,  there  is  the  National  Environmental  Policy 
Act,  which  as  implemented  by  the  Council  on  Environmental  Quality 
and  other  Federal  agencies  and  interpreted  by  the  courts,  has  made 
the  preparation  and  review  of  environmental  impact  statements  a 
costly  and  time  consuming  process  that  surely  must  go  beyond  the 
original  intent  of  Congress. 

Such  controlling  and  restrictive  Federal  laws,  requiring 
clearances  from  many  agencies,  such  as  the  Corps  of  Engineers, 
Bureau  of  Land  Management,  Forest  Service,  Federal  Aviation  Agency, 
and  so  forth,  are  a  main  source  of  regulatory  delay  and  frustration. 

Confronting  us  now  is  still  another  problem  which  could 
cause  irreparable  harm  to  the  nation's  nuclear  energy  program. 
That  is  the  proliferation,  in  various  forms,  of  nuclear  moratorium 
measures  at  the  state  level.   Although  we  believe  they  are  in  most 
instances  unconstitutional,  they  could,  if  enacted,  give  rise  to 
litigation  which  would  cause  further  delays  in  the  planning,  siting, 
and  construction  of  nuclear  power  plants.   We  believe  that  Congress 
should  act  promptly  to  such  delays  by  more  carefully  s* 

the  Fedora]  ;  filiation  in  this  fie  V  . 
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Authority  of  This  Committee 
We  recognize,  of  cour.se  that  this  single  Committee  of 
the  House  does  not  have  jurisdiction  over  all  the  subject  matter 
to  which  I  have  referred.   Yet  v/e  believe  that  it  is  important 
that  each  Committee  in  the  Congress  recognize  the  overall  impact 
caused  by  the  various  special-purpose  acts  with  which  it  deals. 

The  Facility  Siting  Proposal  of  H.R. 12461 
Turning  to  the  provisions  of  Section  502,  it  attempts  to 
address  some  of  the  Federal  procedural  problems  by  requiring  that 
the  Federal  Power  Commission  act  as  a  coordinator   and  expediter 
of  the  various  Federal  actions  needed  to  license  or  otherwise  approve 
energy  facilities.   We  have  no  quarrel  with  the  concept  that  coordi- 
nation and  expeditious  processing  of  required  Federal  authorizations 
is  necessary.   But  it  should  be  noted,  first,  that  everything  this 
section  requires  the  FPC  to  do  could  simply  be  required  of  the 
various  agencies  involved  by  Presidential  executive  order  without 
legislation,  since  all  of  the  individual  e.gency  procedures  are  left 
intact. 

Second,  it  might  well  be  questioned  whether  the  Federal 
Power  Commission  is  equipped  to  handle  the  task  this  bill  would 
assign  to  it.   In  the  Comptroller  General's  report  to  Congress  on 
hydroelectric  licensing  to  which  I  referred  earlier,  he  points  out 
that  the  Commission's  backlog  of  applications  had  grown  from  219 
in  Juno  of  1963  to  502  in  December,  1974,  and  that  the  average  age 
of  the  pending  application:;  was  five  years.   In  commenting  on  the 
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Comptroller  General's  report,  then  Commission  Chairman  Nassikas 
said: 

"Thus,  given  the  limitations  upon  us 
and  the  realities  before  us,  we  cannot  realis- 
tically hope  in  the  short  term  to  move  the 
bulk  of  our  pending  cases  substantially  faster 
than  v;e  are  now  doing.   There  are  many  reasons 
why  Lhis  is  so,  the  most  important  of  which 
are  personnel  and  funding  constraints,  added 
statutory  responsibilities,  and  the  increase 
not  just  of  cases  but  of  contested  cases." 

It  is  questionable,  therefore,  that  merely  adding  to  the  Commission's 

other  "statutory  responsibilities"  will  expedite  either  plant  siting 

or  the  licensing  of  necessary  hydroelectric  projects. 

One  of  the  most  harmful  provisions  of  Section  502  is  that 
it  requires  that  all  Federal  authorizations  be  obtained  before  the 
start  of  construction.   This  provision  is  even  more  restrictive  than 
existing  practice  and  would  lead  to  intolerable  delays.   No  amount 
of  coordination  and  expedition  could  overcome  the  delay  this  provi- 
sion would  impose.   It  should  be  deleted  from  the  bill. 

Also,  it  should  be  noted  that  the  detailed  additional 
Federal  procedures  proposed  by  this  bill,  unless  very  carefully 
administered  with  adequate  funding  and  personnel  made  available  to 
all  agencies  which  would  become  involved,  could  be  counter-productive 
by  simply  adding  another  layer  of  delay-causing  Federal  procedures. 

The  Institute  believes,  however,  that  much  could  be 
accomplished  by  a  relatively  simple  provision  authorizing  some  less 
burdened  and  better  funded  government  agency  to  act  as  an  expediter 
and  coordinator   of  Federal  agency  procedures  for  energy  facilities. 
Perhaps  the  Federal  Energy  Administration  would  be  such  an  agency,  or 


1140 


the  Nuclear  Regulatory  Commission  in  the  case  of  nuclear  generating 
plants.   In  any  event,  we  believe  that  this  authorization  should  be 
provided  as  soon  as  possible,  either  by  executive  order  or  by  a 
simplified  version  of  Section  502. 

Kind  of  Legislation  Needed  to  Expedite 
Such  action  alone,  however,  is  clearly  not  enough.   The 
root  causes  of  regulatory  delay  can  be  attacked  only  by  dealing 
substantively  with  the  numerous  single-purpose  acts  that  in  the 
aggregate  tie  up  the  building  of  new  facilities.   There  are  two 
ways  of  dealing  with  these  laws:   One  is  by  amending  each  single- 
purpose  act  to  remove  language  which  is  needlessly  restrictive  and 
to  insert  language  that  mandates  a  balanced  approach  to  energy- 
environment  matters.   The  other  is  by  establishing  a  single  one- 
stop  Federal  siting  agency,  with  adequate  funds  and  staff,  that 
would  take  jurisdiction  where  Federal  approval  of  a  project  is 
required.   Such  an  agency  would  use  one  application  form;  it  would 
hold  one  hearing  in  which  all  interested  federal  agencies  and 
parties  before  the  Federal  agencies  would  participate;  and  it 
would  exercise  authority  to  modify  the  requirements  of  other 
Federal  agencies  when  found  to  be  in  the  public  interest  to  do  so. 
This  would  be  the  one-stop  approach  which  v/e  would  like  to  see 
mandated  for  Federal  action. 

Whether  or  not  such  legislation  is  enacted,  it  would  be 
in  the  national  interest  to  enact  emergency-type  legislation  under 
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which  the  President,  after  finding  that  a  particular  energy  facility  is 
urgently  needed  to  meet  national  energy  requirements,  could  direct  an 
appropriate  Federal  agency  —  for  example  the  Nuclear  Regulatory  Commission 
in  the  case  of  a  nuclear  plant  —  to  assert  jurisdiction,  consider  the 
views  and  recommendations  of  the  Federal,  state,  or  local  agencies  involved, 
and  then  license  the  facility  expeditiously,  granting  waivers  of  particular 
Federal,  state,  or  local  laws  and  regulations  if  found  to  be  necessary  in 
the  public  interest. 

Before  concluding,  I  would  like  to  offer  for  the  record  a  copy 
of  the  Edison  Electric  Institute's  position  paper  on  plant  siting.  This 
paper  has  been  reviewed  by  several  committees  of  the  Institute  in  recent 
months  and  was  approved  in  January  of  1976  by  the  EEI  Executive  Committee. 

Summary 
In  summary,  although  the  objective  of  Section  502  of  H.R.  12461 
is  positive,  it  falls  far  short  of  coming  to  grips  with  the  core  problems 
which  must  be  solved  if  we  are  to  expedite  the  construction  of  electric 
power  facilities  and  meet  the  energy  needs  of  the  nation.   We  urge  con- 
sideration of  the  kinds  of  legislation  which  I  have  suggested  in  this 
statement  as  a  necessary  and  desirable  adjunct  of  a  national  energy  policy. 
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ATTACHMENT 
(EDISON  ELECTRIC  INSTITUTE'S  POSITION  PAPER 
ON  PLANT  SITING) 


ATTACHMENT  TO  STATEMENT  OF  FREDERICK  W.  MIELKE,  Jr. 
VICE  PRESIDENT  OF  PACIFIC  GAS  AND  ELECTRIC  COMPANY 
BEFORE  THE  SUBCOMMITTEE  ON  ENERGY  AND  POWER  OF  THE 
HOUSE  INTERSTATE  AND  FOREIGN  COMMERCE  COMMITTEE 
APRIL  8,  1976. 
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1976  PLANT- SITING  STATEMENT 

Finding  appropriate  sites  for  industrial  plants  is  a 
sensitive  problem  in  many  parrs  of  the  country.   Population 
pressures,  local  land-use  practices,  allocation  of  water  resources, 
and  environmental  quality  goals  are  among  the  factors  which  have 
contributed  to  the  complexities  of  the  problem  in  some  areas. 

The  electric  utility  industry,  along  with  other 
industries,  has  been  feeling  these  pressures,  but  the  nation's 
need  for  a  continuing  supply  of  electric  energy  adds  a  special 
dimension  to  the  problem  of  siting  electric  power  facilities. 

Energy  demands  in  this  country  are  continuing  to  grow. 
Electric  utility  companies  are  able  to  meet  their  share  of  this 
growing  demand  by  long-range  planning,  large  construction  programs, 
and  development  of  new  technologies. 

An  increasing  number  of  agencies  at  local,  state, 
regional,  and  Federal  levels  have  concerned  themselves  with 
matters  related  to  the  siting  and  operation  of  major  electric 
power  facilities.   The  result  has  been  a  proliferation  and  length- 
ening of  administrative  procedures,  aggravating  other  factors 
v:hich  have  contributed  to  construction  delays.   Lead  times  for 
building  new  generating  facilities  have  been  steadily  lengthening 
so  that  today  the  time  from  date  of  commitment  to  time  of  operation 
Cor  a  major  fossi 1-f uclcd  generating  plant  can  run  up  to  eight 
years,  and  even  longer  for  a  nuclear  power  plant,  when  only  four 
or  five  years  arc  actually  required  for  site  construction.   The 
unnecessary  delays  add  significantly  to  cost  burdens  on  consur 
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Procedures  for  resolving  questions  in  connection  with 
the  siting  and  licensing  of  electric  power  facilities  can  and 
should  be  improved.   Many  state  governments  have  recognized  the 
need  to  expedite  resolution  of  power  plant  siting  questions  by 
providing  special  procedures  for  certification  of  power  plant 
sites . 

Power  plants  are  subject  to  comprehensive  regulation 
for  air  and  water  quality  under  existing  Federal  statutes  appli- 
cable to  all  industry.   Radiation  protection  standards  for  nuclear 
power  plants  are  provided  under  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  courts  have  held  that  the  Federal  government  has 
jurisdiction  over  regulation  of  nuclear  safety.   Environmental 
questions  pertaining  to  land-use  planning  and  aesthetics  are 
matters  primarily  of  state  concern,  although  the  Coastal  Zone 
Management  Act  requires  the  states  to  undertake  comprehensive 
planning,  including  siting  of  power  plants,  under  Federal  guide- 
lines, in  coastal  zone  areas.   The  National  Environmental  Policy 
Act  of  1969  provides  a  national  overview  wherever  a  major  Federal 
action  is  involved. 

Electric  utility  companies,  through  regional  Electric 
Reliability  Councils,  are  also  required  to  file  long-range  plans 
with  the  Federal  Power  Commission  under  a  rule  adopted  on  April  10, 
1970,  in  Docket  R-362  and  with  sLate  regulatory  nc)cncioe  in  ninny 
areas . 

In  view  of  the  many  reviews  which  already  apply  to  the 
siting  and  licensing  of  electric  power  facilities,  it  is  apparent 
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that  additional  environmental  controls  are  not  needed.   If  any 
additional  Federal  legislation  is  to  be  considered,  it  should  be 
aimed  at  eliminating  duplication  and  expediting  the  decision-making 
process,  both  within  the  Federal  government  and  at  the  state  and 
local  levels,  and  at  speeding  up  judicial  review.   A  clear  state- 
ment of  policy  by  the  Congress  recognizing  the  necessity  for 
expedited  action  in  order  to  achieve  national  energy  goals  would 
provide  a  needed  stimulant  in  this  direction. 

In  summary,  any  Federal  legislation  or  rule-making 
related  to  power  plant  siting  should  recognize  the  nation's 
critical  need  for  a  continued  supply  of  reliable  electric  energy, 
and  the  achievement  of  energy  self-sufficiency,  and  should  be 
primarily  directed  at  expediting  the  process  of  resolving  ques- 
tions raised  about  major  power  facilities  so  that  these  facilities 
may  be  expeditiously  planned  and  built. 

To  protect  the  public  interest,  to  simplify  the  plant- 
site  review  process  and  eliminate  duplication,  and  to  avoid 
compounding  existing  problems  of  delay  in  resolving  power  plant 
siting  questions,  the  Edison  Electric  Institute  believes  that  any 
legislation,  state  or  Federal,  or  regulatory  role  changes  on  this 
subject  should  adhere  to  the  following  principles: 

1.   Any  bil]  or  rule  should  recognize  the  need  for 
a  balanced  approach  to  meeting  energy  require- 
ments and  meeting  environmental  responsibilities 
and  should  be  aimed  at  finding  this  balance  in 
a  timely  manner. 
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2.  Any  bill  or  rule  should  sock  to  eliminate  and 
avoid  duplicative  reviews  by  the  permitting 
agencies  and,  to  the  maximum  extent  possible, 
should  place  responsibility  for  environmental 
assessments  at  the  state  or  regional  level. 

3.  Any  bill  should  require  all  permitting 
agencies  to  recognize  the  national  and 
regional  interest  in  a  reliable  power  supply 
and  in  achieving  energy  self-sufficiency. 

4.  The  foregoing  objectives  can  be  achieved  by 
adopting  a  "one-stop"  and  non-duplicative 
licensing  approach  at  the  state  and  Federal 
levels.   This  would  involve  a  single  approval 
process  designed  to  arrive  at  a  conclusive 
decision  with  respect  to  all  permits  and 
licenses  required  for  a  project,  with  the 
avoidance  of  tandem  approval  steps.   This 
process  could  be  implemented,  among  other 
ways,  by  expanding  the  "lead-agency"  concept 
or  by  establishing  one-stop  licensing 
agencies  at  both  state  and  Federal  levels  and 
coordinating  their  proceedings.   Care  must  be 
taken  that  such  procedures  actually  speed 
licensing.   In  this  connection,  early  site 
approval  in  advance  of  design  or  safety 
approval  should  be  encouraged. 
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5.  Any  bill  or  rule  should  include  provisions 
for  expediting  the  administrative  process. 
Time  limits  for  admi~.istratj      .ion, 
whether  fixed  by  statute,  by  a  lead  a 

or  by  individual  permitting  ager.c.       :uld 
be  followed.   Any  postponement  o: 
limits  should  be  predicated  on  unanticipated 
difficulties  in  resolving  issues  of  major 
public  importance  and  should  be  for  the  ir 
mum  additional  time  necessary  to  resolve 
such  issues. 

6.  Any  Federal  bill  which  would  supersede 
existing  state  authority  for  power  plant 
site  approval  should  be  limited  to  expedit- 
ing delayed  facilities  by  providing  proce- 
dures for  resolution  of  controversies.   It 
should  not  impose  further  Federal  require- 
ments on  non-controversial  facilities.   An 
example  of  such  a  procedure  would  be  an 
optional  special  Federal  certification  pro- 
cess open  to  resolve  questions  on  del., 
major  facilities  on  request. 

7.  Once  site  approval  lias  been  obtained,  there 
should  be  provision  for  broad  powers  of 
eminent  domain  and  for  use  of  public  lands. 


Lie 


;-  ::  r^plcs,  any  proposed 

legislation  :r  c 1 : 1  a  -  -  mq    ::         -ting  and  cnvironncntal 

-ally  to  governmental  a:      -  tal 

::--::  5    :  _-  a  provision  for  ei 

would  make        sible  to 
- 

ration  oj 


::t: 


;r..i_- — :,  r?<_"  *■.:.;    ne    i_-f  Wlwn,  J— gar    ;_ic~i--.zj 

- 


: .  i.-.-_  -  : 


- 


^.-__  I 


lit  rm»  »  imiii  of  J3SC  ix  Urn  iizifrx.-  : 


.-.;     .-.-  f"  f.r  r_  :.'    z.n.     .=~.i.- ■    .-J..-..-.J.:  .  ::.-     .  .  :-i  .'  - 
ru:     tarn    2.7L:     *.:  :_i._  :i~--     :•*     i  :  :     ..:_      :a     ■ 


1152 


such  incidents  would  not  occur  again.      They  stressed   that  reliability  cannot  be 
legislated;    it  must  be  created  by  planning  and  building  a   fully  coordinated 
electric  system.      Fortunately,    the  Congress  accepted   that  premise. 

The  only  way   to  provide  a  reliable  power  supply  is   through  effective 
coordination  of  the  planning  and  operation  of  the  system.      This  has  been  accom- 
plished in  North  America   by   the  creation  of  nine  regional   reliability  councils, 
which  in   turn  comprise  NERC.      These  regional   councils  review  on  a   continuing 
basis   the  individual   system  plans  for   the  future  and  evaluate   them   to  determine 
whether   the  facilities  proposed  are  compatible  and   the  system  is  balanced.      If 
not,    the  plans  are  revised   until   they  meet   the  necessary  criteria.      Each  regional 
council  submits  to  the  Federal  Power  Commission  annually  on  April   1   the  coordinated 
plans  for   the  bulk  power  supply  of  the  region  for   the  ensuing   ten   years,   with 
additional  projections  for  an  additional   ten   years. 

Electricity  knows  no  boundaries   —  state  lines,   areas,   or  even  regional 
council   borders   —  so  additional   coordination  between  regions  is  needed  and  is 
accomplished   through  interregional   groups  formed  by   the  regional   councils .      Still 
further  coordination  is  supplied  by  a   NERC  Task  Force  which  has  developed  a   data 
bank  of  all   necessary  characteristics  of   the  bulk  power  facilities   in   the  inter- 
connected network.      Through  computer  programs,    the   Task  Force  has  performed  multi- 
regional   studies   to  appriase   the  capability  of   the  network   to   transfer  power 
between  and  among   the  regional   councils  under   various  emergency  conditions  and 
to  identify  any  weaknesses.      Studies  have  been  conducted  of   the  1973  and   the  1978 
network,    and  studies  are  presently  underway  for   the  network  as   it   is  planned  for 
later   years. 

One  of  NERC's  principal   working  groups,    the  Interregional   Review 
Subcommittee,    has   stated   that   three  of   the  essential    ingredients  of  a   reliable 
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and  adequate  electric  power  supply  are: 

a)  Load  forecasts  made  with  reasonable  confidence; 

b)  Timely  installation  of  new  generating  plants;   and 

c)  A  properly  coordinated   transmission  network. 

In   the  uncertain  climate  in  which   the  electric  utility  industry  is   today  operating, 
it  is  most  difficult   to  provide  these   three  ingredients. 

He  believe  there  is  a   distinct  parallel   between   the  circumstances 
addressed  by  H.R.    12461  and   the  reliability  legislation  which  was  proposed  in   those 
earlier   years.      Power  system  planning  is  a   very  complex  function,    and  planning  a 
reliable  and  adequate  bulk  power  supply  system  cannot  be  legislated.      While  many 
scientific  tools  are  used  in   the  planning  process,    there  are  no  precise  answers. 
The  many  factors  involved  must  be  weighed  and  balanced,   and   the  final  plan  is 
ultimately  determined  by  good  judgment  of  experienced  and  highly  qualified  experts 
in   the  industry. 

If  the  present  method  of  planning  and  coordinating   the  bulk  power  supply 
in  North  America   is   to  have  an   "Area  Planning  Council"   superimposed  on   the  utility 
systems  as  proposed  in  H.R.    12461,    it   would  destroy   the  successful   work  of  individual 
utilities ,    their  respective  regional   councils,   and  NERC .      Furthermore,    it  would 
place  in   the  new   "Council' s"   hands  authority  without  responsibility .      The  utilities 
would  lose   the  authority  necessary   to  perform   their  legal   obligations   to  provide 
adequate  electric  power  in   their  franchise  areas,   and  reliability  would  obviously 
be  severely  degraded. 

At    the  very  least,    this  new  planning   "Council"   would  be  governed  by 
voting  members  whose  principal  responsibilities  are  to  political   bodies  but   who 
would  have  authority  over   the  highly   technical  process  of  planning  and  constructing 
electric  bulk  power  supply  systems. 
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The  report  of  the  coordinated  regional  council  plans  referred  to  above 
are  public  documents  open   to  review  by  any  interested  party.      While   the  public 
is  entitled  to  be  aware  of  future  plans,   and  their  input  considered  in  the  formu- 
lation of   the  plans,    the  public  must  not  be  a  part  of  the  detailed  planning 
process,   either  directly  or  through  their  elected  representatives. 

One  of   the  most   serious  problems   the  utility  industry  presently  faces 
is   the  long  lead   times  required   to  construct  new  facilities.      These  lengthening 
lead  times  are  due  principally  to  an  active  interest  on   the  part  of  small  but 
vocal   segments  of   the  general  public  and  are  also  due   to  indecision  on   the  part 
of  governmental   bodies.      In  efforts  to  reduce  that  portion  of  lead  times  associated 
with   the  issuance  of  certificates  of  authority ,   an  increasing  number  of  states 
have  enacted  long-term  planning  legislation.      We  believe   that  provisions  of 
H.R.    12461   would  increase  rather   than  decrease  lead   times. 

The  present  procedures   used  by   the  electric  utility  industry  in   the 
planning  process  have   undergone  many  changes  in  recent   years,   and  it  has  proven 
that   the  process  has  been  capable  of  adjusting   to  changing  circumstances.      Without 
a   doubt   there  will   be  future  changes,   but   the  industry  requires   the  flexibility 
to  continue  adjusting  without  being  further  hampered  with  rigid  legislation. 

I  would  like   to  emphasize   that   utilities  have  a  compelling  self-interest 
to  assure   that   the  network  of  bulk  power  supply  is  fully  coordinated,   and   to 
assure   that  each  system's  facilities  are  compatible  with  all   other  facilities. 
Preserving   the  planning  flexibility  of   the  electric  utility  industry  is   the  best 
way   to  assure   that   the  bulk  power  system  in   the  United  States   will   continue   to 
be   the  most   reliable  and  adequate  power  system  in   the  world. 

We  appreciate   the  opportunity   to  present  our  views  on   the  planning 
provisions  proposed   in  H.R.    12461. 
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TESTIMONY 

OF 

DR.  JAMES  E.  JUST 

BEFORE  THE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

OF  THE 

HOUSE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

APRIL  8,  1976 

My  name  is  Dr.  James  E.  Just.   I  am  employed  by  the  energy 
consulting  firm  of  Donovan,  Hamester  and  Rattien,  Inc.,  as  a  Senior 
Policy  Analyst.   The  Committee  is  to  be    commended  for  holding 
hearings  on  the  important  topic  of  electric  utility  regulation. 
My  credentials  as  a  witness  on  this  subject  include   the  fact 
that  prior  to  my  present  position,  I  was  responsible  for  a 
major  contract  at  the  Mitre  Corporation  on  energy  facility  siting 
and  related  utility  problems  for  the  National  Science  Foundation. 
My  graduate  work  was  in  modeling  the  interaction  of  new  energy 
technologies  with  the  economy  and  the  environment.   I  hold  a 
doctorate  in  Electrical  Engineering  from  MIT. 

During  the  two  year  NSF  contract,  my  Group  both  supported 
the  National  Science  Foundation's  Advisory  Committee  on  Energy 
Facility  Siting  and  performed  small  studies  and  held  workshops 
on  various  problems  associated  with  siting.   These  studies  included 
legal  and  institutional  problems  of  siting,  quantitative  comparisons 
of  the  environmental  and  social  problems  of  coal  and  nuclear 
generation,  technical  problems  of  improving  the  economics  of 
generating  electricity,  financial  problems  of  the  utilities,  and 
others . 
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Some  of  the  major  conclusions  of  these  studies  were  the 
following: 

(1)  The  problem  of  energy  facility  siting  is  a  state/ 
regional  problem.   By  this  I  mean  that  uniform 
national  policies  can  be  very  useful  but  the  differences 
in  resources,  lifestyles,  needs,  etc.  between  states 
and  between  regions  of  the  country  are  so  great  that 
the  implementation  of  any  particular  policy,  such  as 
siting  or  rate  making,  should  be  left  to  the  states 

and  regions.   I  understand  that  the  states  are  the 
only  official  government  entities  between  the  local 
governments  and  the  national  one,  but  it  must  be 
recognized  that  many  problems  (particularly  those 
dealing  with  utility  regulation  and  similar  energy 
related  problems)  are  inherently  regional  in  nature. 

(2)  The  regional  and  national  nature  of  the  energy  supply 
problem  becomes  more  acute  as  the  discussion  shifts 
from  electric  utilities,  which  serve  primarily  local 
or  state  areas  to  that  of  refineries  or  energy  centers 
or  coal  mines  which  because  of  the  economies  of  scale 
inherently  serve  a  larger  area  than  just  the  locality  or 
state  in  which  they  are  located.   The  standard  examples 
of  this  behavior  would  be  mining  Montana  coal  to  supply 
eastern  energy  needs.   The  country  is  becoming  more  and 
more  interconnected  in  terms  of  the  energy  supply  system. 
Hence  there  is  more  legitimate  federal  and  regional 
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interest  in  State  regulation  of  energy. 
(3)    It  is  extremely  difficult  for  outsiders  to  understand, 
let  alone  represent,  the  interests  of  parties  in  the 
negotiation  process.   A  standard  exercise  in  a  labor 
relations  course  is  to  break  the  class  up  into  many 
sets  of  labor  and  management  teams,  give  each  set  of 
teams  the  same  background  material  and  ask  them  to 
negotiate  a  settlement.   The  variation  between  the 
settlements  of  the  different  teams  at  the  end  of  this 
exercise  is  enormous.   The  point  of  this  exercise  is  to 
illustrate  the  difficulties  of  imposing  settlements  on 
conflicting  parties.   What  each  party  views  as  valuable 
is  conditioned  by  their  perceptions,  the  history  of 
past  negotiations  and  many  other  factors. 
Rather  than  to  continue  to  list  many  conclusions  of  our  study, 
I  would  now  like  to  comment  generally  on  the  siting  and  rate  mak;rig 
portions  of  the  two  bills  under  consideration  here  today.   (H.R.  2633 
and  H.R.  12461) . 

In  general,  I  think  that  it  is  too  early  to  begin  implementation 
of  marginal  cost  pricing  schemes  (other  than  those  that  already 
exist  in  the  form  of  differential  seasonal  rates) .   More  studies 
are  needed  of  the  impact  of  these  rate  schedules  on  consumer  be- 
havior.  The  Federal  Energy  Administration  has  a  number  of  experi- 
ments underway  which  are  designed  to  get  at  the  short  run  residential 
price  elasticities.   By  examining  foreign  experience  with  peak  load 
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pricing,  it  may  be  possible  to  estimate  econometrically  the  long 
term  residential,  industrial  and  commercial  seasonal  time  of  day 
price  elasticities.   These  estimates  are  very  important  to  evaluat- 
ing the  cost  effectiveness  of  marginal  cost  pricing  schemes.   There 
are  many  different  conceptions  as  to  what  the  purpose  of  marginal 
cost  pricing  schemes  are.   These  range  from  the  economist's  concept 
of  efficient  pricing  of  commodities  to  the  concept  of  reducing  the 
rate  of  electricity  growth  to  the  concept  of  reducing  the  capital 
needs  of  the  utilities.   The  results  of  experiments  and  studies 
should  be  sorted  out  and  the  purpose  of  marginal  cost  pricing 
implementation  should  be  identified  before  we  attempt  to  implement 
these  ideas  on  a  wide  scale. 

I  am  opposed  to  the  concept  of  lifeline  electric  rates,  i.e., 
the  providing  of  a  small  essential  quantity  of  electricity  at 
bargain  prices  as  a  means  of  increasing  the  welfare  of  the  poor. 
First,  it  is  not  at  all  clear  that  the  smallest  users  of  electri- 
city are  all  poor.   Rich  bachelors  may  just  as  easily  be  subsi- 
dized under  this  scheme  as  the  poor  (in  general  of  course  this  would 
not  be  so) .   The  second  reason  is  that  I  do  not  think  the  electric 
utilities  should  be  used  as  a  welfare  instrument.   We  have  various 
welfare  agencies  that  are  set  up  for  this  precise  purpose  which 
would  allow  the  more  precise  targeting  of  relief  funds  to  pay  for 
higher  electric  bills  among  the  poor. 

The  capital  availability  problem  that  the  electric  utilities 
have  experienced  in  the  recent  years  can  be  traced  to  their  greatly 
reduced  earnings  resulting  from  higher  fuel  prices,  higher  interest 
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costs,  inflation  and  regulatory  lag  among  others.   Alleviating 
this  problem  will  require  yet  higher  electricity  rates,  which 
will  pain  the  consumer  even  more  than  presently.   Whether  marginal 
cost  pricing  will  in  the  short  run  or  the  long  run  reduce  (or 
increase)  the  need  for  capital  by  the  utilities  is  uncertain  at 
this  point. 

HR12461  could  be  improved,  in  my  opinion,  by  setting  an  18 
month  guideline  for  completion  of  the  state  process  similar  to 
that  set  up  for  federal  agencies.   If  the  siting  process  can  be 
reduced  from  its  current  8  to  10  years  to  5  or  6  years,  there 
will  be  enormous  savings  in  interest  and  escalation  costs  to  the 
utility  and  hence  to  its  customers.   In  addition,  the  utility  would 
be  able  to  respond  more  quickly  to  changes  in  the  forecast  electric 
growth  rate  and  this  would  enable  the  utility  to  reduce  its  reserve 
margins.   This,  of  course,  results  in  additional  savings  to  the 
consumer. 

HR2633  could  be  improved,  in  my  opinion,  by  requiring  the 
establishment  of  Regional  Planning  Commissions  to  coordinate 
utility  expansion  plans. 

In  summary,  the  key  problem  -  s  how  to  manage  the  siting  process 
in  a  'socially  optimal"  manner.   I  think  the  best  portions  of  both 
bills  in  the  siting  area  include: 

(1)   State  energy  facility  siting  management  plans  that 
set  guidelines  of  18  months  for  completion  of  the 
process; 
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(2)  A  similar  lead  agency  concept  for  the  Federal 
agencies  with  an  18  month  completion  guideline; 
and 

(3)  A  Regional  Planning  Commission  of  utilities  and 
states  to  coordinate  expansion  plans. 

(4)  The  focus  on  all  major  energy  facilities  rather 
than  just  electric  utilities. 

Two  possible  improvements  in  the  siting  process  that  deserve 
more  study  are: 

(1)  Predesignation  of  sites  under  which  a  commission 
certifies  a  specific  site  as  acceptable  for  some  class 
of  energy  facility  (e.g.  a  boiling  water  reactor  of 
under  600  MW  that  meets  or  exceeds  a  design  "envelop") 
in  advance  of  actual  construction  or  immediate  need. 

(2)  States  or  regions  being  responsible  for  providing 
acceptable  sites  to  electric  utilities  within  their 
borders.   The  State  of  Maryland  currently  utilizes 
this  procedure. 

I  hope  my  observations  and  thoughts  have  been  of  some  use  to  you 
today. 
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COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

APRIL  8,  1976 


Mr.  Chairman  and  Members  of  the  Committee,  I  welcome 
this  opportunity  to  testify  on  H.  R.  12461,  the  "Electric 
Rate  Reform  and  Regulatory  Improvement  Act" ,  and  related 
measures.   Most  of  this  statement  will  be  concerned  with 
H.  R.  12461,  which  I  will  refer  to  as  "the  Act".   I  will  be 
discussing  primarily  Titles  III  and  V  of  the  Act,  since 
these  Titles  are  concerned  in  large  part  with  Commission 
responsibilities,  although  I  will  comment  on  certain  aspects 
of  Title  II  as  well. 
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TITLE  II.   UTILITY  RATE  REFORM 

Although  most  of  my  comments  on  Title  II  of  the  Act 
will  be  limited  to  those  sections  which  directly  involve 
the  Federal  Power  Commission /  i  would  like  to  make 
a  general  statement  concerning  the  overall  impact 
of  this  Title.   It  is  the  Commission's  opinion  that  many  of 
the  changes  in  rate  design  and  load  management  techniques 
mandated  in  various  parts  of  Title  II  may  well  improve  the 
performance  and  lower  the  costs  of  the  electric  utility 
industry.   It  appears  to  us,  however,  that  Title  II  mandates 
wholesale  change  at  a  time  when  the  effects  of  such  changes 
have  not  yet  been  thoroughly  studied.   Specifically,  the 
Commission  would  raise  the  following  points: 

1.   Title  II  is  far  too  detailed  in  its  approach  to  the 
problems  of  rate  design  and  load  management  techniques.   In 
the  Commission's  opinion,  it  would  be  unwise  for  Congress 
to  require  the  state  to  adopt  a  specific  and  strictly  uni- 
form methodology  for  dealing  with  these  matters.   It  may 
well  be  appropriate  for  Congress  to  set  regulatory  goals 
which   the  state  strive  for,  but  the  Commission  does  not 
believe  that  the  Federal  Government  should  so  thoroughly 
restrict  the  freedom  of  the  state  to  respond  to  their  own 
problems  with  individualized  solutions. 
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2.  At  the  present  time,  there  are  a  number  of  efforts 
underway  to  determine  the  desirability  and  effectiveness  of 
the  kind   of  regulatory  changes  which  Title  II  proposes. 
Studies  and  experiments  in  rate  design  and  load  management 
technique  are  being  undertaken  by  many  states,  as  well  as 
by  the  Federal  Energy  Administration,  the  National  Science 
Foundation,  the  Edison  Electric  Institute,  the  Electric 
Power  Research  Institute,  the  National  Association  of  Regu- 
latory Utility  Commissioners,  and  other  institutions. 
These  efforts  are  designed  to  elicit  information  which  is 
absolutely  necessary  to  informed  decisionmaking  in  these 
areas.   The  Commission  believes  that  it  would  be  premature 
to  make  the  kind  of  sweeping  changes  which  are  proposed  by 
Title  II  while  these  studies  are  still  in  progress. 

3.  Title  II  would  usurp  state  regulatory  authority  at 
a  time  when  many  state  commissions  are  attempting  to  improve 
rate  structures  in  a  wide  variety  of  ways.   This  would  essen- 
tially end  such  efforts  and  tend  to  establish  the  Federal 
Government,  rather  than  the  states,  as  the  prime  source  of 
regulatory  authority.   Such  a  course  would  encourage  litigation 
designed  to  force  the  states  to  comply  with  Federal  require- 
ments, and  would  greatly  reduce  the  role  of  state  commissions 
in  improving  the  performance  of  their  regulated  utilities. 
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Section  205 — Cost  of  Service  Determination 

This  provision  requires  marginal  cost  pricing  in  the 
sense  that  customer  charges  shall  reflect  the  incremental 
cost  of  daily  and  seasonal  peak  loads,  voltage  levels,  and 
time  of  use.   Also  each  electric  utility  is  required  to 
gather  data  on  many  factors  affecting  costs.   They  are  also 
asked  to  make  forecasts,  state  assumptions,  make  computations 
of  costs  and  alternative  means  of  supplying  load  for  a  ten- 
year  period.   The  FPC  is  to  prescribe  the  "methods,  proce- 
dure and  format  to  be  employed  by  each  electric  utility" 
in  presenting  all  of  this  material.   The  Commission  is  em- 
powered to  exempt  an  electric  utility  from  gathering  all  or 
part  of  the  data  only  under  the  exceedingly  vague  condition 
that  "gathering  such  information  is  not  likely  to  assist  in 
attaining  the  purposes  of  this  Act." 

The  Commission  opposes  this  section  for  essentially 
the  reasons  advanced  in  my  general  comments  on  Title  II. 
Section  205  would,  in  the  Commission's  judgment,  remove 
from  state  regulation  decisions  of  primarily  state  concern, 
and  substitute  detailed  Federal  standards,  based  upon  items 
of  information  prescribed  by  the  Commission.   This  would  im- 
pair further  progress  by  the  states  in  this  area,  and  intro- 
duce an  unnecessarily  large  Federal  presence  into  the  affairs 
of  the  states.   It  could  also  impose  a  considerable  uncontem- 
plated burden  on  the  FPC  in  managing  this  flow  of  information. 
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Section  209 — Enforcement 

Section  209  is  the  major  provision  of  Title  II 
pertaining  to  the  FPC.   Section  209(a)(1)  requires 
the  Commission  beginning  two  years  after  the  date  of 
enactment  to  enforce  all  the  provisions  of  Title  II 
not  enforced  by  state  regulatory  authority.   The 
Federal  Power  Commission  is  not  anxious  to  substitute 
its  regulation  for  that  of  state  public  utility  com- 
missions.  Regulation  of  the  retail  sale  of  electric 
energy  has  traditionally  been  a  state  concern.   The 
Commission  does  not  believe  such  a  far-reaching  exten- 
sion of  the  Federal  role  in  this  area  is  warranted.   The 
Commission  has  no  significant  experience  with  the  regulation 
of  retail  rates,  and  believes  that  Federal  administration  of 
the  requirements  of  Title  II  would  tend  to  create  conflicts 
with  the  exercise  by  state  commissions  of  their  remaining 
regulatory  authority. 

Section  209(f)  provides  that  no  contract  between  a 
Federal  agency  and  an  electric  utility  for  sale  of  elec- 
tricity for  resale  may  be  inconsistent  with  Title  II. 
This  requirement  would  seem  to  conflict  with  Section  202, 
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which  restricts  the  application  of  Title  II  to  sales 
of  electric  energy  for  purposes  other  than  resale. 
In  most  cases,  the  transaction  described  in  Section  209(f) 
would  be  in  interstate  commerce  and  the  "electric  utility" 
would  be  a  "public  utility"  within  the  meaning  of  the 
Federal  Power  Act,  and  thus  the  contract  would  already 
be  a  rate  schedule  subject  to  Commission  jurisdiction. 
The  Commission  does  not  see  the  rationale  for  singling 
out  these  particular  sales  for  resale  as  subject  to 
the  requirements  of  Title  II. 


. 
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Title  III.   Economic  Regulation  of  Bulk  Power  Supply 

Section  301--Joint  Use  of  Bulk  Power  Facilities 

Section  301  of  the  Act  would  amend  the  Federal  Power 
Act  to  require  the  Commission  to  make  new,  increased  or 
retired  capacity  in  bulk  power  supply  facilities  of  a  juris- 
dictional public  utility  available  to  other  utilities. 

The  Commission's  power  under  present  law  to  compel  a 
utility  to  render  service  or  to  provide  generating  capacity 
to  another  is  limited.   This  is  true  with  reference  to  all 
means  of  acquiring  power,  such  as  construction,  ownership 
participation,  by  the  purchase  of  kilowatts,  or  so-called 
"unit  purchase",  or  by  the  purchase  of  firm  service  or 
system  service. 

Thus,  Section  202(b)  of  the  Federal  Power  Act  empowers 
the  Commission  to  order  interconnections  and  the  sale  or 
exchange  of  energy  under  certain  circumstances  but  states 
that  "the  Commission  shall  have  no  authority  to  compel  the 
enlargement  of  generating  facilities  for  such  purposes.  .  .' 
Section  207  of  the  Power  Act,  dealing  with  adequacy  of 
service,  contains  the  same  proviso. 
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The  only  other  Commission  power  to  order  the  provision 
of  generating  capacity  to  utilities  is  found  in  Sections  205 
and  206  of  the  Power  Act,  prohibiting  unduly  discriminatory 
or  preferential  rates  or  practices.   It  is  possible  that  the 
Commission  will  be  called  upon  to  rule  on  these  questions 
in  pending  cases,  and,  therefore,  I  cannot  discuss  such 
points  in  these  hearings. 

Speaking  generally,  I  would  note  that  the  concept  of 
joint  utilization  of  bulk  power  facilities  presents  certain 
advantages.   For  example,  such  an  approach  could  improve  the 
efficiency  of  planning  and  operating  bulk  power  supply  facili- 
ties, particularly  for  small  systems  which  may  now  be  unable 
to  build  facilities  of  optimum  size.   However,  we  believe 
that  Section  301  may  not  be  the  best  way  to  attain  that  goal. 
It  is  not  clear  under  the  section  whether  the  Commission 
use  could  mandate  the  construction  or  enlargement  of  facili- 
ties or  whether  the  Commission's  authority  would  relate  only 
to  excess  capacity  in  generation  and  transmission  facilities. 
As  an  example,  could  the  Commission  order  a  public  utility  to 
sell  part   of  its  current  generating  capacity  if  such  action 
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would  force  the  utility  to  construct  new  capacity  in  order  to 
meet  its  own  loads?   And  if  the  Commission  could  order  the  con- 
struction of  new  capacity  for  other  utilities,  could  it  further 
require  the  constructing  utility  to  bear  all  or  part  of  the 
cost?   If  Section  301  intends  to  provide  this  kind  of  authority, 
it  would  seem  to  make  the  Commission  the  central  planning  agency 
for  all  utilities,  since  all  plans  for  bulk  power  facilities 
would  presumably  be  subject  to  change  by  its  direction.   This 
would  mean  the  substitution  of  governmental  decisionmaking  for 
that  of  utility  management. 

If  Commission  authority  were  limited  to  excess  capacity 
in  generation  and  transmission  facilities,  the  intent  of  this 
section  could  be  largely  offset  by  the  planning  strategies  of 

the  utilities,  since  presumably  they  could  plan  their  systems 
in  such  a  way  that  very  little  excess  capacity  would  be  avail- 
able.  Unfortunately,  this  might  result  in  something  less  than 
optimum  efficiency  in  planned  expansions  of  bulk  power  supply. 

Mandatory  joint  planning  on  an  area  basis  under  Commission 
supervision  would  mean  a  fundamental  change  in  the  character 
of  utility  planning  and  in  the  role  played  by  the  Commission. 
If  such  a  fundamental  change  is  intended,  the  language  of 
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Section  301  should  be  made  more  specific  so  that  there  is 
no  doubt  as  to  its  meaning  and  purpose. 

We  believe  the  present  voluntary  system  is  working  well 
and  adapting  to  new  conditions,  so  that  these  changes  are 
probably  not  needed. 
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Section  302--Access  to  Transmission  Capacity 

Part  (a)  of  this  section  WOuld  include  as  one  of  the  goals 
of  Section  202(a)  of  the  Federal  Power  Act  the  assurance  of 
"maximum  competitive  opportunities  for  the  purchase  and  sale 
of  electric  energy  at  wholesale  at  the  lowest  possible  cost." 
Maximum  competitive  opportunity  may  well  clash  with  the  ob- 
jective of  minimizing  costs.   On  the  other  hand,  Section 
202(a)  in  its  present  form  states  the  policy  objective  of 
"assuring  an  abundant  supply  of  electric  energy  with  the 
greatest  possible  economy.  .  ."   The  assurance  of  competitive 
opportunity  could  result  in  the  construction  of  several  trans- 
mission lines  to  a  load  center  by  several  suppliers.   This 
could  well  have  a  resource  cost  to  society  above  the  "lowest 
possible  cost". 

Part  (b)  of  Section  302  would  give  the  Commission 
authority  under  certain  circumstances  to  direct  a  jurisdic- 
tional public  utility  to  provide  wheeling  service  or  to  engage 
in  pooling  or  coordination.   There  is  some  precedent  in  the 
case  law  for  the  proposition  that  the  Commission  already  has 
authority  to  direct  coordination  under  Section  202(b)  of  the 
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Federal  Power  Act.   Gainesville  Utilities  v.  Florida  Power 
Corporation,  402  U.S.  515.   It  is  clear,  however,  from  the 
legislative  history  of  the  Power  Act  and  the  cases  interpreting 
it  that  the  Commission  has  no  authority  to  compel  wheeling, 
Otter  Tail  Power  Company  v.  U.S.,  410  U.S.  366. 

The  principal  effect  of  Section  302  is  to  include 
wheeling  ("transmit  energy  for,  provide  transmission 
services  or  wheeling  for  .  .  .  .")  among  the  items  that 
may  be  directed  by  the  Commission  under  the  present 
Section  202 (b) .   Such  a  provision  would  enable  the  Commis- 
sion, in  some  cases,  to  bring  about  improved  efficiency 
and  reliability  of  service  through  coordination  of  facili- 
ties planning  and  operation. 

For  example,  utility  A  may  have  or  plan  excess 
generation  for  sale  and  utility  B  may  wish  to  buy 
it.   Although  the  two  systems  are  not  directly  connected, 
they  are  both  interconnected  with  public  utility  C.   If  C 
refuses  to  wheel,  the  Act  would  allow  the  Commission   to 
direct  such  wheeling  if  it  makes  the  findings  now  required 
by  Section  202(b),  namely,  that  such  action  is  necessary 
or  appropriate  in  the  public  interest  and  that  no  undue 
burden  will  be  placed  on  public  utility  C  thereby.   The 
Commission  already  has  authority  to  assure  that  the  rate 
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to  be  charged  for  such  wheeling  service  is  just  and  reason- 
able.  Apparently  the  existing  proviso  that  sales  not  impair 
the  ability  of  the  utility  subject  to  an  order  to  serve  its 
own  customers  adequately  would  not  apply. 

There  is  some  indication,  however,  that  Section  302 
would  impose  general  common  carrier  obligations  upon  public 
utilities.    This  would  create  substantial  difficulties  in 
light  of  the  fact  that  transmission  facilities  are  generally 
planned,  designed,  and  built  with  specific  generation  and 
load  centers  in  mind.   The  random  addition  of  generation 
input,  and  output  to  other  systems,  without  regard  to  the 
long-term  plans  of  the  transmitting  utility  could  disrupt 
existing  service,  or  force  the  construction  of  new  transmis- 
sion facilities  by  the  transmitting  company. 

Considering  these  conflicting  considerations,  and  con- 
flicting interpretations  of  the  intent  of  this  section,  we 
present  no  opinion  as  to  the  desirability  of  this  section. 
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Section  303 — Continuance  of  Service 

This  section  would  amend  Section  202(c)  of  the  Federal 
Power  Act  to  add  the  terms  "pooling",  "coordination",  and 
"wheeling"  to  the  list  of  services  which  the  Commission 
could  order  to  be  rendered  under  emergency  conditions. 
It  is  the  judgment  of  the  Commission  that  such  additional 
language  is  unnecessary  since  Section  202(c)  as  currently 
written  would  appear  to  reach  these  concepts. 

Section  303  would  also  give  the  Commission  broad  powers 
to  allocate  curtailments  equally  between  wholesale  and 
retail  customers.   Since  there  are  currently  proceedings 
before  the  Commission  in  this  general  area,  it  would  be 
inappropriate  for  me  to  comment  directly  on  the  merits  of 
this  proposal. 

Section  304 — Prohibition  on  Pendency  of  Cumulative  Rate 
Applications 

This  section  would  prevent  a  utility  from  filing  a 

proposed  rate  increase  with  the  Commission  so  long  as  the 

Commission  "has  pending  before  it  for  final  determination 

any  schedule  previously  filed  by  such  public  utility". 

Apparently  the  prohibition  against  filing  new  schedules 

would  apply  whether  or  not  the  pending  schedule  is  an 

increase,  decrease,  or  some  other  kind  of  change,  or 

whether  the  pending  schedule  covers  a  different  group  of 

wholesale  customers  or  a  different  aspect  of  service. 
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It  is  unclear  to  us  what  the  purpose  of  this  section 
is.   One  interpretation  could  be  to  improve  the  regulatory 
process  so  as  to  reduce  the  regulatory  lag  or  time  period 
between  filings  and  final  rate  determinations.   If  this  is 
the  intent  then  this  problem  might  better  be  addressed  by 
administrative  and  procedural  reforms  of  the  regulatory 
agencies,  Federal  or  state,  rather  than  the  economically 
punitive  possibilities  of  this  section  which  may  deny 
legitimate,  just  and  reasonable,  rate  changes  either  up  or 
down  to  the  utilities  or  the  consumers. 

In  sixteen  electric  rate  cases  concluded  by  Commission 
opinions  between  January  1972,  and  December  1975,  the 
average  time  between  the  initial  rate  filing  and  the 
Commission's  opinion  was  31  months.   While  we  are  taking 
steps  to  try  and  reduce  the  lag,  delays  even  approaching 
this  magnitude  would  undoubtedly  create  severe  cash  flow 
and  other  financial  problems  for  the  affected  electric 
utilities,  or  deny  rate  decreases  to  consumers.   The 
Commission  opposes  this  provision. 
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Section  305--Fuel  Adjustment  Clause 

Section  305  would  amend  Section  205  of  the  Federal  Power 
Act  by  adding  a  new  Section  (f)(1),  providing  that,  except 
in  specific  circumstances,  the  Commission  could  not  allow 
any  rate  increase  unless  an  opportunity  for  an  evidentiary 
hearing  is  afforded  prior  to  the  date  such  increase  takes 
effect.   As  Section  103(b)(4)  of  the  Act  defines  "evidentiary 
hearing"  to  include  the  entire  Commission  proceedings  ,  through 
and  including  the  decision  on  a  petition  for  rehearing  by 
anyone,  even  the  most  frivolous  party,  this  requirement  could 
mean  that  companies  would  be  prevented  from  charging  just 
and  reasonable  rates  until  long  after  the  rates  were  needed. 
This  would  be  unfair  and  counter-productive. 

The  Commission  believes  that  the  provisions  of  Section 
205(e)  of  the  Power  Act  provide  an  adequate  balance  on  this 
matter.   Under  Section  205(e),  the  Commission  may  suspend 
the  effectiveness  of  a  new  schedule  for  up  to  five  months, 
and  after  a  hearing  on  the  proposed  change  order  the  refund 
of  any  amounts  collected  which  the  Commission  finds  to  be 
unjustified.   This  allows  the  Commission  to  weigh  the  likely 
final  outcome  and  the  need  for  immediate  revenue,  and  arrive 
at  a  conclusion  in  the  public  interest„ 


. 
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The  changes  in  the  Act  could  well  lead  to  the  possibility 
of  deliberate  delay  on  the  part  of  parties  opposed  to  an  in- 
crease, and  might  cause  considerable  litigation  designed  to 
require  immediate  Commission  action.   Even  in  the  best  of 
circumstances,  the  inability  of  public  utilities  to  obtain 
timely  rate  increases  in  a  period  of  rising  costs  could  have 
a  disastrous  impact  on  their  ability  to  provide  continued 
service. 

Section  305  also  adds  a  new  Section  205 (f) (2)  to  the 
Power  Act,  sharply  limiting  the  recovery  of  increased  costs 
by  a  public  utility  under  an  automatic  adjustment  clause. 
This  section  would  mainly  affect  fuel  adjustment  clauses  of 
public  utilities,  and  in  the  Commission's  judgment  this  impact 
would  be  largely  negative  .   Properly  administered,  fuel  adjust- 
ment clauses  can  accomplish  legitimate  public  interest  objec- 
tives.  They  serve  to  reflect  accurately  the  cost  of  service, 
passing  through  actual  increases  or  decreases  in  fuel  costs. 
This  insures  appropriate  and  timely  cash  flow  to  utilities, 
and  can  reduce  the  number  of  formal  proceedings  necessary  for 
the  regulation  of  the  electric  utility  industry. 
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At  the  present  time,  there  are  several  thousand  individ- 
ual rate  schedules  of  public  utilities  on  file  with  the  Commis- 
sion containing  fuel  adjustment  clauses.   Commission  Order 
No0  517,  issued  November  13,  1974,  carefully  specified  a 
standard  format  for  a  fuel  adjustment  clause,  and  all  public 
utilities  were  required  to  put  their  clauses  into  such  a  format 
by  January  1,  1976.   In  addition,  the  Commission  has  implemented 
various  monitoring  programs  to  ensure  compliance  with  its 
regulations  and  to  assure  that  customers  are  charged  no  more 
than  actual  changes  in  fuel  costs  prudently  incurred.   A 
series  of  audits  of  fuel  clauses  has  shown  very  minor  devia- 
tions from  proper  use  of  these  clauses,  and  refunds  have  been 
ordered  to  correct  those  minor  errors. 

In  the  rulemaking  proceeding  which  led  to  the  issuance 
of  Order  No.  517,  the  Commission  considered  and  rejected 
proposals  for  limiting  the  percentage  of  fuel  cost  changes 
which  could  be  recovered  under  a  fuel  adjustment  clause,  on 
the  ground  that  such  a  provision  would  partially  defeat  the 
very  purposes  for  which  such  clauses  are  allowed., 

The  proposed  section  would  also  prohibit  any  power  or 
fuel  purchased  from  an  affiliate  of  the  generating  utility. 
This  rule  could  well  lead  a  company  to  make  higher  cost  pur- 
chases from  independent  sources,  which  it  could  pass  through 
rather  than  more  economical  purchases  from  its  affiliates. 
It  would  thus  defeat  its  own  purpose,  and  I  feel  it  should 
be  reviewed  critically  in  that  light. 
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A  new  Section  205 (f) (4)  of  the  Power  Act  would  require  the 

Commission  to  review  annually,  in  an  evidentiary  hearing,  every 
rate  schedule  of  a  public  utility  which  contains  an  automatic 

adjustment  clause.   The  Commission  also  would  be  required  to 
conduct  an  annual  review  and  audit  of  the  fuel  acquisition 
practices  of  the  public  utility.   While  an  annual  review  of 
rate  schedules  containing  automatic  adjustment  clauses  would 
be  feasible,  given  sufficient  staffing,  the  requirement  of  an 
evidentiary  hearing,  conducted  according  to  the  requirements 
of  the  Administrative  Procedure  Act,  would  be  extremely  burden- 
some.  Some  150  companies  have  one  or  more  rate  schedules  con- 
taining fuel  adjustment  clauses  on  file  with  the  Commission, 
and  the  Commission  believes  evidentiary  hearings  to  be 
unnecessarily  cumbersome  and  costly  except  in  special  cases. 

Also,  the  Commission  does  not  believe  the  requirement  of 
this  part  requiring  the  use  of  the  "least  expensive"  fuel  by 
a  utility,  is  workable.   The  public  interest,  economic  effi- 
ciency, and  total  cost  minimization  are  not  served  by  thus 
restricting  only  one  of  the  resources  used  in  the  generation 
of  electric  power. 
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Section  306 — Construction  Work  in  Progress 

Section  306  of  the  Act  would  prevent  the  inclusion 
of  any  portion  of  construction  work  in  progress  in  the 
rate  base  of  a  public  utility.   This  issue  is  currently 
before  the  Commission.   Therefore,  it  would  be  inappropriate 
for  me  to  comment  directly  upon  it. 

I  would  note  for  this  Committee's  consideration  that 
the  Federal  Power  Commission  has  until  recently  had  no 
blanket  rule  on  CWIP,  although  it  was  not  generally  permitted 
in  the  rate  base  for  wholesale  electric  rates.   Since  the 
institution  of  the  pending  rulemaking,  the  Commission  has 
not  permitted  rates  to  be  collected  subject  to  refund  that 
are  based  in  any  part  on  inclusion  of  CWIP  in  the  rate  base. 
I  would  also  note  that  in  any  decision  to  allow,  to  allow 
only  in  part,  or  to  disallow  construction  work  in  progress, 
whether  by  our  Commission  or  the  Congress,  there  must  be  a 
careful  definition  of  just  what  is  meant  by  that  term. 

For  example,  such  items  as  land  held  for  future  use 
which  has  been  allowed  in  some  instances  and  disallowed  in 
others,  should  be  considered,  as  to  whether  or  not  they 
should  be  included  within  the  definition  of  CWIP. 
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Section  307 — Unfair  Methods  of  Competition 

This  section  provides  that  the  Commission  shall 
prevent  any  public  utility  from  engaging  in  an  unfair 
method  of  competition  and  shall  reject  any  rate  schedule 
that  would  result  in  unfair  competition.   While  the 
stated  objective  of  eliminating"unfair"competition  is 
commendable,  there  is  little  indication  of  what  standards 
are  to  apply.   For  example,  it  has  been  argued  that 
privately-owned  electric   systems  are  subjected  to  "unfair 
competition"  through  special  tax  and  other  advantages  to 
public  and  cooperative  systems.   Would  methods  of 
competition  designed  to  offset  the  so-called  "unfair 
competition"  of  these  systems  also  be  unfair?   Or  is  any 
low  price  charged  by  a  public  utility  to  be  considered 
"unfair"?   The  Commission  is  left  without  guidance. 
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Section  308--Representation  of  Consumer  Interests 

This  section  would  establish  in  the  Commission  an 
Office  of  Public  Counsel,  with  the  primary  responsibility 
of  presenting  before  the  Commission  "the  views  of 
communities  and  users  of  service  affected  by  proceedings 
before  th  e  Commission  whenever  the  Director  determines 
.  .  .  that  such  community  or  user  might  not  otherwise  be 
adequately  represented."   I  believe  that  the  establishment 
of  such  an  Office  is  neither  necessary  nor  desirable.   The 
staff  of  the  Commission  is  already  performing  these  functions. 

Proponents  of  this  section  may  contend  that  the  Office 
of  Public  Counsel  could  seek  judicial  review  of  Commission 
decisions,  which  the  Commission's  staff  cannot  do  now, 
and  that  if  the  public  utility's  interests  are  directly 
represented,  consumers'  interests  should  also  be  directly 
represented.   It  has  been  my  experience  that  consumer  interest; 
are  generally  well  represented  before  the  Commission  under 
present  procedures.   If  no  party  seeks  judicial  review,  it 

would  be  merely  dilatory  to  allow  appeals  by  another  body. 

I  would  also  note  that  the  Commission's  staff  now 
represents  the  general  public  interst  in  any  proceeding  while 
the  proposed  Office  would  represent  the  interests  of  the 
users  of  service.   These  two  interests  are  not  necessarily 
identical,  but  I  believe  that  the  public  interest  is  what 
should  be  represented. 
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The  Commission  also  cannot  agree  with  that  portion 
of  Section  308  that  would  provide  for  the  payment  of 
attorneys'  fees  and  other  costs  incurred  in  a  Commission 
proceeding.   It  has  been  the  Commission's  experience 
that  all  significant  interests  are  represented  in  our 
proceedings.   We  also  believe  that  we  would  face  a 
mushrooming  of  litigation  concerning  whether  a  party 
is  entitled  to  reimbursement  of  costs  and  how  much 
money  should  be  provided.   Consideration  of  such  questions 
could  detract  from  our  primary  purpose  of  discharging  the 
Commission's  general  statutory  duties. 
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Section  309 — Utility  Reliability  Standards 

This  section  would  require  that  the  Commission 
promulgate  minimum  standards  for  electric  utility 
reliability  and  enforce  a  quality  control  program  for 
each  electric  utility  designed  to  assure  reliability 
of  electric  energy  supply  and  of  bulk  power  facilities. 
It  is  questionable  whether  there  has  been  a  demonstrated 
need  for  mandatory  Federal  oversight  of  this  sort. 

If  there  is  such  a  need,  we  believe  that  systems 
cannot  be  dealt  with  on  the  basis  of  broad  uniform 
standards  of  performance.   Circumstances  may  dictate  that 
poor  performance  on  a  lightly-loaded  system  would  look 

better  on  paper  than  excellent  service  by  a  system  with 
more  difficult  demands  on  it.   If  legislation  is  needed, 
it  should  be  very  general  legislation  vesting  explicit 
responsibility  in  the  Commission  for  reliability  of  power 
supply  and  providing  authority  to  take  such  actions  and 
require  such  reporting,  construction,  consultation,  etc., 
as  is  necessary.   This  approach  would  give  the  Commission 
the  requisite  flexibility  to  administer  the  program  in  a 
manner  responsive  to  those  conditions  which  in  the  expert 
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judgment  of  the  Commission  are  most  relevant  to  the 
achievement  of  the  task.   It  would  allow  the  Commission 
to  step  in  if  we  felt  that  the  regional  reliability 
councils  and  other  voluntary  groups  were  not  doing  the 
job,  without  requiring  superfluous  regulations  and 
reports . 
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Section  310 — Study  of  Competition  in  the  Electric 

Utility  Industry 

This  section  would  require  the  Commission  to  study 
and  report  to  Congress  on  whether  increased  competition 
is  in  the  public  interest,  and  on  means  to  foster  increased 
competition  in  the  electric  utility  industry.   We  would 
note  that  the  National  Science  Foundation  is  funding 
a  similar  project  under  the  direction  of  Messrs.  Harry 
Trebing  and  David  Schwartz.   The  Commission  is  not 
necessarily  expert  in  all  of  the  topics  to  be  studied, 
such  as  "the  feasibility  of  separately-owned  and  operated 
facilities  for  electric  and  gas  distribution"  or  "means 
to  promote  use  of  efficiency  comparisons  of  electric 
distribution  utilities  by  state  regulatory  authorities". 
If  such  a  study  is  to  be  carried  out,  it  should  be  made 
by  an  interdepartmental  organization  rather  than  only  by 
the  Commission  (even  with  FTC  consultation) ,  since  many 
of  the  issues  raised  affect  a  number  of  other  departments 
of  government. 
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TITLE  V  -  COORDINATION  OF  PLANNING 
AND  SITING  OF  BULK  POWER  FACILITIES 

Section  501 — Long-Range  Coordinated  Area  Planning 

We  agree  with  the  apparent  intent  of  Section  501,  to 
assist  large-scale,  long-range  planning  of  bulk  electric 
power  supply.   This  Commission  has  long  held  that  such 
planning  is  desirable  for  economy,  reliability  and  wise 
use  of  natural  resources.   Much  of  what  Section  501  directs 
has  been  done  by  the  Commission  and  the  electric  utility 
industry  since  1970. 

Electric  utilities  first  began  reporting  10-year  area 
wide  plans  under  FPC  Order  383-2  in  1970.   After  review  of 
the  responses  to  the  order  and  experience  with  the  results, 
the  Commission  promulgated  a  revision  (Order  383-3)  in  1973. 
Since  then,  the  Commission  has  issued  further  orders  to 
obtain  information  necessary  to  evaluate  the  adequacy  of 
utility  planning. 

Under  Orders  383-2  and  383-3  the  nine  Regional 
Electric  Reliability  Councils  file  annually  twenty-year 
plans  with  projected  data  essential  to  system  planning, 
and  ten-year  plans  with  information  as  to  specific  generating 
plant  sites  and  transmission  lines  and  terminals.   These 
documents  are  the  result  of  coordinated  planning  by  a 
large  number  of  utilities^  including  municipal,  investor- 
owned  and  cooperative  systems.   At  present,  not  all  of  the 
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information  specified  by  Section  501(a)  and  Section 
205(c) (1) (J)  is  collected,  because  we  have  not  requested 
it.   The  Federal  Power  Act  gives  us  adequate  authority  to 
obtain  whatever  information  we  find  necessary  to  the 
execution  of  our  responsibility  for  assuring  adequate  power 
supply. 

There  could  be  some  difficulty  in  coordinating  the 
annual  plans  required  of  individual  utilities  by  this  sub- 
section with  the  plans  to  be  produced  at  two-year  intervals 
by  the  planning  councils  to  be  established  under  Section 
501(c).   Because  of  .uncertainty  as  to  possible  changes  which 
could  be  imposed  by  the  area  plan,  a  utility  might  delay 
implementation  of  certain  short-term  aspects  of  its  own 
program,  thus  causing  the  area  plan  to  be  founded  at  least 
in  part  on  unrealistic  assumptions. 

Utility  planning  often  requires  joint  consideration 
of  the  needs  and  resources  of  several  systems  in  an  area, 
with  specific  responsibilities  being  assigned  to  individual 
systems.   As  a  result,  an  individual  utility's  plan,  if 
considered  in  isolation,  might  not  appear  reasonable  or 
prudent.   It  was  partly  for  this  reason  that  Commission 
Orders  383-2  and  383-3  did  not  require  individual  utility  plans 
but  rather  plans  coordinated  by  reliability  council  area. 
Another  compelling  reason  was  the  overwhelming  paperwork 
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burden  that  would  be  created  by  individual  reporting. 
Orders  383-2  and  383-3  specify  the  information  that  the 
Commission  thinks  necessary  to  evaluate  reliability  of 
power  supply  on  a  regional  basis.   Mandatory  reporting  by 
individual  utilities  would  not  significantly  improve  our 
information. 
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Section  501(c) 


This  section  would  greatly  alter  the  existing  regional 
planning  structures,  and  some  history  of  these  groups 
might  be  useful.   Nine  Regional  Electric  Reliability  Councils 
were  organized  as  a  result  of  Commission  encouragement  and 
urging  following  the  1965  Northeast  Power  Interruption.   The 
areas  of  these  Councils  completely  cover  the  contiguous 

United  States.   Approximately  95%  of  electric  generating  capacity 
in  the  United  States  is  in  member  systems.   The  boundaries  of 
the  Council  regions  have  been  set  by  mutual  agreement  among 
the  member  utility  systems,  public,  private,  Federal  and 
Canadian.   Factors  of  contiguity  and  homogeneity  of  service 
areas,  system  interconnections  and  power  pooling  agreements 
have  played  a  large  part  in  the  establishment  of  the  Council 
boundaries.   We  would  have  no  reason  to  propose  significant 
changes  in  the  Council  boundaries  for  the  Regional  Planning 
Councils  established  by  this  subsection. 

Paragraph  501(c)  directs  the  Commission  to  establish 
a  planning  council  for  each  area  with  specified  voting 
membership.   We  agree  with  the  idea  of  close  cooperation 
with  state  governments,  since  adequate  electric  power 
supply  is  vital  to  the  functioning  of  our  economy  and  to 
the  health  and  general  welfare  of  the  citizens  of  each 
state.   Already,  as  a  result  of  our  Order  383-2  representa- 
tives of  the  Federal  Power  Commission  and  of  the  state 
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regulatory  commissions  attend  meetings  of  the  Regional 
Electric  Reliability  Councils.   The  Commission  favors 
increased  regional  cooperation  in  the  planning  process, 
and  believes  that  all  government  agencies  potentially  con- 
cerned with  bulk  system  planning  should  be  involved. 

However,  Section  501(c)  provides  for  complete  domina- 
tion of  the  planning  process  by  state  governors,  and  persons 
usually  their  appointees.   Voting  representation  by  bulk 
power  facility  suppliers  would  be  limited  to  one  member  from 
each  state  in  the  planning  area.   In  the  Commission's 
opinion,  area  power  supply  planning  would  be  harmed  by 
relegating  those  experienced  in  such  matters,  the  system 
operates,  to  a  secondary  position,  and  placing  real  authority 
with  the  governmental  members. 

We  question  the  necessity  of  disrupting  the  existing 
Regional  Reliability  Councils,  which  are  an  ongoing,  success- 
fully operating  institution,  by  creation  of  a  completely 
new  institution. 


1194 


Section  501(d) 

In  our  comments  on  paragraph  501(a)  we  have  noted  the 
probable  adverse  effect  of  the  differing  time  schedules  for 
the  individual  utility  plans  and  the  area-wide  plans.   The 
Commission  suggests  that  if  the  bill  is  adopted,  reports  be 
filed  every  year  by  both  councils  and  by  individual  systems. 
This  would  allow  both  sets  of  plans  to  be  synchronized,  and 
would  assure  that  reasonably  up-to-date  information  is  incor- 
porated in  them  and  made  available  to  the  public. 

The  function  of  the  proposed  area  councils  appears  to  be 
limited  to  the  preparation  of  long-range  area-wide  utility 
plans.   We  believe  that  it  would  not  be  conducive  to  achieve- 
ment of  the  desired  objective,  presumably  a  continously  adequate 
power  supply,  to  replace  the  existing  Reliability  Councils  by 
agencies  with  a  more  limited  scope.   System  planning  cannot  be 
divorced  from  system  operation  without  a  reduction  in  relia- 
bility and  a  probable  increase  in  cost.   The  primary  disadvantage 
of  the  arrangement  proposed  by  paragraphs  501(c)  and  (d)  is  that 
many  operational  activities  now  carried  on  by  the  existing 
Reliability  Councils,  and  vital  to  bulk  power  supply  as  an 
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entity,  are  not  recognized.   There  is  little  sense  in  divorcing 
planning  from  the  ongoing  work  of  the  Reliability  Councils. 
The  Councils  involve  planning  coordination  committees,  operating 
coordination  committees,  committees  to  review  reliability 
standards,  committees  to  study  generator  outage  rates,  to  re- 
view inter-utility  power  transactions  and  other  facets  of  bulk 
power  supply.   The  entire  engineering  talent  of  the  industry  is 
thus  involved  in  the  tasks  necessary  to  "keep  the  kilowatts 
flowing. " 

As  to  the  final  sentence  of  paragraph  501(d),  the  Commis- 
sion has  been  engaged  in  evaluations  and  public  reporting  of 
power  supply  planning  for  some  time,  using  as  its  base  the  in- 
formation contained  in  the  annual  planning  documents  filed  by 
the  Reliability  Councils  under  Order  383-2  and  383-3.   We  view 
this  as  one  of  our  responsibilities  under  the  Federal  Power  Act. 


• 
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Section  502--Facility  Siting 

We  are  in  agreement  with  the  intent  of  Section  502,  to 
expedite  with  respect  to  Federal  agencies  the  processing  of 
siting  applications.   In  this  regard,  the  provisions  of  Title 
VIII,  Section  807  of  H.R.  2633  and  the  provisions  of  Section 
502  are  substantially  similar,  except  that  H.R.  2633  would 
make  the  Administrator  of  the  Federal  Energy  Administration 
responsible  for  overall  coordination  of  the  Federal  siting 
process,  instead  of  the  Chairman  of  the  F.P.C.   H.R.  2633  is 
also  somewhat  broader  in  scope,  in  that  its  provisions  apply 
to  the  siting  of  "energy  facilities",  not  just  to  bulk  power 
facilities . 

The  Commission  believes  that  it  also  would  be  useful  to 
systematize  the  site  approval  process  of  the  states,  which 
would  be  accomplished  under  Section  804  of  H.R.  2633.   This 
section  would  require  the  preparation  of  energy  facility  manage- 
ment programs  by  the  states,  and  would  authorize  the  Administrator 
of  the  FEA  to  prepare  and  promulgate  a  state  management  program 
for  a  state  that  does  not  submit  such  a  program  or  submits  one 
which  the  Administrator  determines  does  not  meet  statutory 
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standards.   In  view  of  the  more  comprehensive  nature  of  the 
siting  provisions  of  H.R.  2633,  I  would  favor  implementation 
of  this  legislation,  although  the  siting  provisions  of  H.R. 
12461  are  certainly  a  valuable  step  in  the  right  direction. 
Section  502(a) 

We  believe  the  Administrator  of  FEA  would  be  the  most 
appropriate  person  to  supervise  the  approval  process. 
Section  502(e) 

It  would  appear  to  be  impractical  for  each  Federal  agency 
to  take  18  months  for  its  decisional  process  and  for  the  lead 
agency  to  render  its  decision  at  the  end  of  the  same  18-month 
period.   Possibly  the  lead  agency  should  be  given  an  additional 
period  (perhaps  four  months)  in  which  to  assemble,  review  and 
consider  the  decisions  of  the  other  agencies. 
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TES?I*KV»Y    BY    r-0,'rv    D.     PELCT'AS 

PZPirr.    \s:iZ;>r.v:?    '       :  • :         \T-»« 
energy   p'tuo'Jpc-e   1.:V"L';:,r-:': 

FEDERAL  ENERGY  ADMZNZSTRATZON 

before  the 

SubcoTri ttec  on  F.neray  and  Pcwer 

Cocnittee  on  I -.tor  eta  to  .-.::::  Foreign  Comeree 
on  H  .  R .  124  51 

Tho  "Electric  Utility  P^te  Kefrr:.;  ^nd 
regulatory  Improvement  Act" 

*oril  d 
Utilitv  Plannir.a  ?  nd  ^ltinn 


ZNTrcruc.'TioN 

I  APPRECIATE  THE  OPPORTUNITY  TO  APPEAR  3FE0RE  THIS  COMMITTEE. 
IN  THE  AREA  OF  ENERGY  FACILITY  SITING,  THE  PERCEPTIONS  AND 
C0NCLPN5  OF  THE  SPONSORS  OF  HR  12461  SEEM  SUBSTANTIALLY 
Sir.  I  EAR  TO  THOSE  OF    TiiL  ADMIMISTAATION .   BOTH  i'R  12461  AND 
TITLE  VIII  OF  THE  PRESIDENT'S  OMNIBUS  ENERGY  CILL  (.UOV: 
INTRODUCED  AS  K .  P. .  2650  AND  S.619)  RECOGNIZE  THE  SAME  GENERIC 
PROBLEMS:   THE  NEEDS  FOR  ENHANCED  PUBLIC  CAPABILITY  FOR 
ENERGY  PLANNING,  EFFICIENT  SITING  IN  A  MANNER  COMPATIBLE 
WITH  NEPA,  AND  CONSOLIDATION  AND  STREAMLZNZNG  OF  FEDERAL 
AND  STATE  LICENSING  PROCEDURES. 

THE  MECHANISMS  PROPOSED  IN  HR  12461  APE,  OP  COURSE,  DIIEERENT 
AND  IN  SOKE  RESPECTS,  MOKE  LIMITED  THAN  THOSE  PROPOSED  IN 
HP-2650.   MY  APPROACH  TODAY  WILL  BE  TO  EXPLORE  THE  NATURE  OF 
THOSE  DIFFERENCES.  \S  BACKGROUND  FOE  MIS  ANALYSZS,   IT  IS 
USEFUL  TO  SURVEY  THE  PROPOSALS  IN  THE  FACILITY  SITING  APEA 
MALL  PREVIOUSLY  d Y  TML  ADMINZ3TKATZON ,  THOSE  APPROACHES  KTH 
INDEPENDENTLY  BY  THE  STATES,  AND  CELTAZN  BASIC  FEATURES  OF 
\  \\T. 
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the  bpow::-ou?s  and  bl>*.c:<-ovts  c?   the  :*iddlf  :960'-  were, 
of  course,  tel  original  impetus  for  siting  legislation  i n 

THE  EARLY  70s.   THESE  EARLY  3ILLS  DEALT  ONLY  KITH  POWER 
PLANT  SITi:.'G.  Ti'.r    A.^-\3  EKBAKGO  HASTENED  A  DPOADER  APPRECIATION 
OF  NATIONAL  ENERGY  PROBLEMS.   THE  PPCJECT  INDEPENDENCE 
BLUEPRINT  EXAMINED  ENERGY  SYSTEMS  AND  POTENTIALS  FOR  ALTERNA- 
TIVES ANONG  DIFFERENT  TYPFS  CF  ENERGY. 

IN  HIS  JANUARY  23,  1974,  ENERGY  KFS5AGE  TO  THE  CONGRESS,  THE 
PRESIDENT  ANNOUNCED  THAT  THE  ADMINISTRATION  WOULD  SUBMIT 
LEGISLATION  WHICH  WOULD  PROVIDE  ADVANCE  APPROVAL  OF  ADEQUATE 
SITES  FOR  ENERGY  FACILITIES;  BETTER  COORDINATION  OF  THE 
APPROVAL  PROCESS  AT  ALL  LEVELS  OF  GOVERNMENT;  AND  IMPROVED 
LONG-RANGE  PLANNING  FOR  MEETING  ENERGY  REQUIREMENTS.   THE 
PROPOSAL  DIFFERED  FPOM  MANY  EARLIER  ONES  IN  THAT  THIS 
ADMINISTRATION  PROPOSAL  EMPHASIZED  THE  IMPORTANCE  OF  A 
COMPREHENSIVE  APPROACH  TO  ENERGY  REGULATORY  AND  SITING 
PROBLEMS  RATHER  THAN  ONE  WHICH  DEALT  STRICTLY  WITH  ELECTRIC 
POV.ER  PLANT  SITES. 

TillS  NEW  APPROACH  STEMMED  FROM  THE  FINDINGS  AND  RECON MEN DAT IONS 
OF  THE  PRESIDENT'S  FEDERAL  ENERGY  REGULATION  STUDY,  PREPARED 
UNDER  THE  DIRECTION  OF  WILLIAM  DCUE.   THIS  REPORT  SUGGESTED 
THAT  THE  MOST  PROMISING  APPROACH  TO  REGULATORY  REFORM  AND 
TIMELY  SITING  OF  NEEDED  FACIITIES,  OF  WHATEVER  TYRE,  WOULD  BE  TO 
TREAT  REGULATION  OF  ENERGY  PROJECTS  AS  AN  INTEGRATD  WHOLE. 
THIS  SOLUTION  WOULD  PERPETUATE  THE  CURRENT  DIVISION  OF 
HECULATOKY  POVEhS  AMONG  FEDEPAL,  SIATE,  AND  LOCAL  GOVERNMENTS 
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cut  at  the  same  tine,  seek  to  coordinate  the  exercise 
of  these  powers,  without  expanding  the  federal  controls. 
specifically,  the  d0u3  study  made  four  recommendations, 
as  follows: 

1.  a  national  energy  council,  to  provide  comprehensive 

POLICY  GUIDANCE  TO  EN;  :,GY  REGULATORY  AGENCIES 

THROUGH  THE  FORMULATION  CF  NATIONAL  ENERGY  OBJECTIVES 

2.  A  NEK  LICENSING  COORDINATION  OFFICE,  TO  OVERSEE  TEE 
FEDERAL  LICENSING  PROCESS  AND  AH?!;pP  THAT  IS  IS 
FUNCTIONING  WITHOUT  UNDUE  DELAYS  OR  BOTTLENECKS. 

3.  A  NEW  CENTRALIZED  ENEFCY  DATA  OFFICE  WITHIN  TIE 
EXECUTIVE  BRANCH,  TO  AUGMENT  THE-INPORMATION  CAPA- 
CITIES OF  REGULATORY  AGENCIES  BY  GATHERING  AND 
MAKING  AVAILABLE  ENEP.GY-RELATED  INFORMATION  THAT 
WILL  ASSIST  THEM  IN  DECIDING  ISSUES  WITH  BROAD 
SUPPLY,  DEMAND  AND  PRICE  IMPLICATIONS,  AND  THE 
INSTITUTION  OF  A  UNIFIED  INFCPMATION  RETRIEVAL  SYSTEM, 

4.  A  NEW  FEDERAL  OFFICE  AND  A  NEW  STATE-E'"VFL  ORGANI- 
SATION, TO  WORK  TOGETHER  AND  EXCHANGE  INFORMATION 

CONTINUALLY,  COORDINATING  FEDERAL  AND  STATE  ACTIONS 
ON  INDIVIDUAL  ENEFCY  FACILITIES  AND  OVERALL-  EN ErGY 
OBJECTIVES. 

IN  HIS  1975  and  1976  ENERGY  MESSAGES  TO  THE  CONGRESS,  TEE 
PRESIDENT  SUBMITTED  AND  REQUESTED  PASSACE  OF  HP.  2650,  THE 
COMPREHENSIVE  "ENERGY  FACILITIES  PLANNING  AND  DEVELOPMENT 
ACT  OF  1975",  WHICH  WAS  INCLUDED  AS  TITLE  VIII  OF 

HIS  OMNIBUS  ENERGY  DIT.L  LAST  YEAR.   THE  LEGISLATION  REFLECTED 
RECOGNITION  THAT  THE  DEVELOPMENT  OF  NECESSARY  ENERGY 
FACILITIES  WILL  BE  A  JOB  OF  TREMENDOUS  PROPORTIONS.   DURING 
li'.L    NEXT  Lit  CADE,  l.E  MUSI  PL/  ■' ,  SITE,  APPROVE,  AND  BUILD 
ENERGY  FACILITIES  CAPABLE  OF    PRODUCING  ANYWHERE  FROM  243,000 
TO  431,000  MEGAWATTS.   IT  ALJ0  REFLECTS  AN  UNDEFSTANDXNG  . 
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SITING,  LICENSING  OP  OTHER  DELAYS  RESULT  IN  A  NUM3ER 

ce  SFRious  ccnsecltnces  for  our  nation's  industries  and 

CONSUMERS.   THESE  CONSEQUENCES  INCLUDE  TH  E '  ECONO".  I C  BOP-DEN 
Cf  SUCKER  ENERGY  PRICES  AND  THE  LACK  CF  AVAILABLE  ENERGY  LN 
Ti!E  MCET  EFFECTIVE  LOCATION  AND  FORM  TO  KEET  USER  NEEDS. 
THESE  ISSUES  WILL  BE  DISCUSSED  IN  GREATER  DETAIL  LELOW. 


;  ?s  Or  u.r.    ic :o 


D    CM 
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THE  PRINCIPAL  ELEMENTS  OF  H.P.  2650,  TAKEN  TOGETHER, 
REPRESENT  AN  INTEGRATED  ANALYTIC  APPROACH  TO  FACILITY 
LICENSING  AND  SITING  PROBLEMS  WHICH  SHOULD  BE  CONSIDERED 
IN  THE  SHAPING  OF  THE  APPLICABLE  PROVISIONS  OF  H R  12461. 
H.t'.     2650  PROPOSED  A  FOUR  PkONGED  ATTACK  ON  THE  PROBLEMS 
OF  PROVIDING  FOR  DOMESTIC  ENERGY  RESOURCE  DEVELOPMENT: 

1.  THE  NATIONAL  ENERGY  SITING  AND  FACILITY  REPORT 

2.  STATE  ENERGY  FACILITY  MANAGEMENT  PROGRAMS 

3.  INTERSTATE  COMPACTS  FOR  REGIONAL  ENERGY  PLANNING 

4.  STREAMLINED  FACILITY  LICENSING  BY  FEDEPAL  AGENCIES. 
THE  NATIONAL  ENERGY  SITING  AND  FACILITY  REPORT  WOULD  PROVIDE 
TOW  THE  FIRST  TIME  --  AN  INFORMATIONAL  FRAMEWORK  FOR  LOCAL, 

,  REGIONAL,  AND  PRIVATE  SECTOR  DECISIONMAKING  ON  ENERGY 
LORMENT.   MOPE  SPECIFICALLY,  THE  REPORT  WOULD  PROVIDE 
MAT  I  ON'  CN: 
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-  the  Projected  national  demand  for  energy  and 

the  number  of  facilities  necessary  to  satisfy  demand; 

-  the  impact  of  various  energy  conservation  measures 

and  demand  projections  and  need  for  facilities; 

-  the  status  of  all  regulatory  applications  for  mew  enefgy 
facilities  pending  at  federal  amd  state  levels; 

-  the  public  service  impacts  of  pending  energy  facility 
development;  and 

-  economic,  social  and  environmental  implications  of 
locating  energy  facilities  in  various  region's  of 
the  country. 

fea  would  prepare  the  report  in  cooperation  with  federal 
and  state  energy  agencies  and  supplieps,  but  would  rely 
primarily  on  independently  assembled  data. 

h.r.  2650  contemplates  that  by  using  the  data  from  the  national 
report,  each  state  would  develop  a  detai led  state  energy 
management  program  providing  for: 

-  procedures  for  state  regulatory  review  and  decision- 
making on  new  energy  facility  applications  within 

18  months  fpom  the  date  of  application 

-  an  enlrjy  needs  and  f'\cility  t-lanning  proctss; 
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-  PROCEDURES  TO    ENSURE  ::••::  S1ATE  DECISIONS  CN  APPLICATIONS 
TO  SITt,  CONSTRUCT,  OR  OFF  HAVE;  ENERGY  FACILITIES  ARE 

P I N  A  L  ; 

-  COORDINATION  OF  THE  ENERGY  FACILITY  PLANNING  AND 
SITING  PrOCESS  WITH  THE  STATE'S  OVERALL  LAND  USE  AND 

"COASTAL  ZONE  PLANNING  PROGRAMS. 
A  SEPARATE  PROVISION  WOULD  AUTHORIZE  FFA  TO  CCORDI N  "VTE  AND 
SCHEDULE  THE  REGULATORY  PROCESSING  OF  ALL" FEDERAL  APPLICATIONS 
FOR  ENERGY  FACILITIES.   LIKE  THE  MR  12461,  PPOVISION  FOR  BULK 
POWER  FACILITIES,  IT  ESTABLISHES  AN  18-MCNTH  DEADLINE  FOR  FINAL 
FEDERAL  DECISION'S  ON  ALL  APPLICATIONS  TO  SITE  AND  CONSTRUCT 
ENERGY  FACILITYIES. 

H.R.  2650  WOULD  ALSO  CONFER  SPECIFIC  AUTHORITY  ON  THE 

STATES  TO  ENTER  INTO  COMPACTS  FOR  COORDINATION  OF  ENERGY 

PLANNING  AtJD  FACILITY  DEVELOPMENT.   THE  FOCUS  WAS  THUS 

ON  THE  ENCOURAGEMENT  OF  STATES  TO  ASSUME  RESPONSIBILITY 

FOF  THE  FUTURE  ADEQUACY  OF  THEIR  ENERGY  SUPPLIES  AND 

THE  SELECTION  OP  ACCEPTABLE  LOCATION'S  FOR.  ENERGY  FACILITIES. 


THE  ADMINISTRATION  SELECTED  THIS  APPROACH  AS  THE  BEST  MEANS 
TO  ENSURE  COMPREHENSIVE  ENERGY  PLANNING  AND  STILL  PROTECT 
THE  STATE  LEAD  ROLE  I N  S ITE-SPEC I F IC  DECISIONS.   THE  FEDERAL 
GOVERNMENT  DOFS  NOT  NEED,  NOR  SHOULD  IT  SEEK  ADDITIONAL 
AUTHORITY  TO  MAKE  SPECIFIC  SITE  APPROVAL  DECISIONS.    FNEPCY 
FACILITY  PLANNING  AND  SITE  SELECTION  SHOULD  REMAIN  STATE 
AND  LOCAL  COVLKNMENT  PREROGATIVES. 
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the  stavls  have  already  begun  to  recognize  the  need  fop  a 
systematic  approach  to  energy  facility  siting,  twenty-four 
states  have  recently  enacted  la.. 3  khxcs  to  varying  deckles 

address  the  prchlens  of  power  flant  siting  and  energy  planning. 
ex1ii3it  cne  identifies  i'l  range  of  approaches  in  these  states. 

NO  STATE  HAS  COMPREHENSIVE  SITING  AND  "ONE-STOP"  S/TATE  AND  LOCAL 
LICENSING  PROCEDURES  THAT  APPLY  TO  ALL  TYPES  OF  ENERGY  FACILITIES. 

THE  CALIFORNIA  (  V.APR  EN-  AL  ?U  I  ST  )  LA.,  IS  THE  MOST  COMPREHENSIVE. 
IT  REQUIRES  THE  STATE  TO  INCORPORATE  CONSERVATION,  ENVIRONMENTAL, 
PU3LIC  SAFETY,  AS  WELL  AS  DEMAND  FACTORS  INTO  LONG-F ANGE 
FACILITY  PLANNING.  WHILE  POWER  PLANT  SITE  SELECTION  IS  DONE  BY 
THE  UTILITIES,  AS  SUGGESTED  BY  H.P.  12461,  THE  CALIFORNIA  LAW 
FEQUIPES  THAT  THREE  ALTERNATIVE  SITES  DE  SUBMITTED  AT  THE  TIME 
STATE  SITE  APPROVAL  IS  REQUESTED. 

MARYLAND  HAS  ENACTED  THE  FIRST  STATE  POWER  PLANT  SITING  LEGIS- 
LATION V-.HICH  REQUIRES  THAT  THE  STATE  TTSFLF  SELECT  AND  PURCHASE  A 
MINIMUM  OF  FOUR  MAJOR  POWER  PLANT  SITES  FOR  RESALE  TO  UTILITIES, 
AND  THAT  THE  STATE  UNDERTAKE  INDEPENDENT  SUPPLY-DEMAND  ANALYSIS. 
THIS  F-ECCGNITION  01  THE  NFEC  FOR  MOKE  STATE  INVOLVEMENT  IN  FACILITY 
SITING  IS  CONSISTENT  WITH  THE  ADMINISTRATIONS  POT 

MASSACHUSETTS  HAS  A  UNIQUE  PROVISION  ESTABLISHING  AN  INDEPEMDI 

APPEALS  DOARD.   ANY  UTILITY  OR  INDIVIDUAL  CAN  APPEAL  STATE  OR 

LOCAL  AGENCY  DECISIONS  APPPOVING  OL  DISAPPROVING  \  PEPMIT 

V01>    A  POWER  PLANT.   AFTER  HEARINGS  \NU  AN  I 

ANALYSIS*  THE  MASSACHUSETTS  APPFALS  BOARD  CAN  SET  ASIDE  PREVIOUS 
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AGENCY  DECISIONS  Ii   IT  FINDS  THAT  AN  AGENCY  DECISION  IS 

NOT  IN  THE  BEST  PUBLIC  INTEREST.   TNE  SCARD  CAN  ALSO  WAIVE 

POLLUTION  STANDARDS  OR  OTHER  REGULATORY  CRITERIA  FOR  UP 

TO  TaO  YEARS.   THUS,  THIS  ALTERNATIVE  APPROACH  SEEKS  TO 
PROVIDE.,  AS  DO  BOTH  H.R.  12461  AND.  THE  ADMINISTRATION,  THAT 
A  MECHANISM  FOR  INJECTING  VIEWS  OF  THE  CONSUMER  INTO 
PROCEEDINGS  IS  NECESSARY. 

SITING  AND  FUTURE  ENERGY  NFELS; 

BEFORE  PROCEEDING  TO  AN  EVALUATION  OF  THE  DIFFERENCES  IN 
APPROACH  BETWEEN  H.R.  12461  and  H.R.  2650,  IT  IS  USEFUL 
TO  EVALUATE  THE  BASIC  DEVELOPMENTS  IN  THE  SITING  AREA 
WHICH  WHICH  HAVE  TRIGGERED  FEDERAL  AND  STATE  LEGISLATIVE 
EFFORTS  AND  WHICH  WE  CAN  ALL  READILY  FORESEE  OVER  THE 
NEXT  DECADE. 

FIRST,  AS  FEA'S  NATIONAL  ENERGY  OUTLOOK  HIGHLIGHTS,  INCREASED 
COMPLEXITIES  IN  SITING  ALL  TYPES  OF  ENERGY  FACILITIES  WILL 
3E  FACED. 


ENERGY  DEMAND  GROWTH  IS  PROJECTED  AT  2.6  PERCENT  PER  ANNUM 
(DOWN  FROM  THE  RATE  OF  3.6  PERCENT  DURING  THE  2«*  YEAR  PERIOD 
PRECEEDING  THE  EMBARGO.)   TOTAL  DOMESTIC  SUPPLY  IS  FORECAST 
TO  INCREASE  BY  40  PERCENT  BETWELN  NOW  AMD  1985,  WITH  ALL 
MAJOR  tUELS  f LA YIN J  A  LAt*GE  ROLE: 

"  COAL  t'R'JDUUTIPN  COULD  INCREASE  TO  OVEP  ONE  BILLION 
TONS,  FROM  CURRENT  LEVELS  OF  640  MILLION  TONS 

an  ;um< 
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-  OIL  Ff  "-.c:  ■;:::  CC'i.D  h?\C:i      7.9    :■•":•■:;,  IF  CUTER 
CONTINENTAL  SHELF  LFASING  15  STRONGLY  PURSUED  AND 
MARKET  PRICES  PREVAIL. 

-  natui  •.:.  :-'.'  .v  -•■,•:  :r-;  p-----y  ;•••'?;••  ::.3  t.-ie.m-n 

CURIC  ff;.:  (TCF)  IE  MEW  GAS  F RICES  ARE  DEREGULATED, 
»CT  IS  PF.CJECTED  rO  BE  17.9  TCF  UNDER  CURRENT 
REGULATIONS 

-  ALTHOUGH  M'Cf.^P  PrWER  HAS  EXPERIENCED  SIGNIFICANT 

DELAYS,  IT  COULD  C T OW  FROM  CI"  TENT  LEVELS  OF  8 . 6 
TO  ABOUT  26  PERCENT  OF  ELECT-  TCITY  C  FN  ."RATION  . 

-  EMERGING  TECHNOLOGIES  SUCH  AS  THE  CONVERSION  OF  COAL 
INTO  OIL  OR  CAS,  SOLAR,  AMD  CEGTHERMAL  ENERGY,  KILL 
BE  IMPORTANT  IN  TEE  POST- 1  y  9  5  PERIOD,  BUT  WILL  NOT 
PRODUCE  MUCH  ENERGY  IN  THE  NEXT  TEN  YEARS 

SECOND,  THE  NEED  FOR  GOVERNMENT  TO  RESPOND  TG  BOTH  THE 
VIEWS  OF  INDIVIDUALS  AND  THE  PROBLEMS  OF  UNCOORDINATED 
DEVELOPMENT  WITH  EFFECTIVE  PLANNING  WILL  BE  INCREASED. 
THE  FREQUENTLY  VOICED  CONCERNS  OF  THE  STATES  AND  CITIZENS 
AT  THE  LOCAL  LEVEL  ARE  HOT  SO  MUCH  DIRECTED  TOWARD  OPPOSITION 
TO  THE  DEVELOPMENT  Or  OUR.  DOMESTIC  ENERGY  RF  SOURCES  AS 
THEY  ARE  TO  THE  IMPACTS  AND  CONSEQUENCES  OF  UNPLANNED, 
UNCOORDINATED  DEVELOPMENT  OF  FACILITIES.   THE  ADMINISTRATION 
HAS  RECOGNIZED  THE:  NEED  TO  PFOVIDE  STATE  AND  LOCAL  GOVERN* 
WITH  FINANCIAL  AND  PLANNING  ASSISTANCE  TO  PLAN  FOR  AND 
COPE  WITH  ENERGY  IMPACTS. 
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acc  fdingly,  v.f.  expect  1he  tffmd  of  statf5  to  develop  facility 
pla.:n.:g  capability  -ill  continue  to  increase,  pea  has  3Een 

KCrrT'G  CLOSELY  Trir.OUCil  THE  NATIONAL  GOVERNOR'S  CONFERENCE 
TO  MONITOR  AMD  SUPPOP.'i  ET\Tfc  LEGISLATIVE  EFFORTS.   TRENDS 
OUTLINED  IN  A  NEW  .FNGLANE  POWER  STUDY  LEAD  US  TO  EXPECT  SEVERAL 
ADDITIONAL  STATES  HAY    ENACT  FACILITY  SITING  LEGISLATION  IN. 
TM3    YI.AR'5  SESSION.   MANY  OF  THE  STATE  LAWS  REFLECT  TO  SOME 
DEGRLE  THE  COMPREHENSIVE  STATE  ENERGY  KANAGFKSNT  PROGRAM 
CRITERIA  SPELLED  OUT  I.J  H.R.  2650. 

THIRD,  THE  NEED  TO  VASTLY  IMPROVE  THE  INTERFACE  EETKEEN  THE 
LICENSING  ACTIVITIES  OF  FEDERAL  AGENCIES  KILL  BECOME  MORE 
ACUTE  AS  TIME  PASSES. 

ENERGY  DEVELOPMENT  IS  UNNECESSARILY  COMPLICATED  AND  DELAYED 
BY  THE  MULTIPLICITY  OF  REQUIRED  GOVERNMENT  AGENCY  APPROVALS 
AND  THE  LACK  OF  COORDINATION  AMONG  THE  AGENCIES. 


FEA'S  RECENTLY  COMPLFTED  CONTRACT  STUDY  IDENTIFIED  53  FEDERAL 

LICF.NSE  AND  PERMIT  APPROVALS  THAT  ARE  REQUIRED  FOR  THE  SITING 

AND  CONSTRUCTION  OF  ENERGY  FACILITIES,  AND  TRACED  THE 

FEDERAL  REGULATORY  REQUIREMENTS  FOR  EACH  OF  4  2  TYPES 

OF  FACILITIES.    (I  AH  DELIVERING  A  COPY  TO  THE  SUPCOMM ITTE E . ) 

BY  REFERENCE  TO  EXHIBIT  TWO  EXTRACTED  FROM  THAT  REPORT, 

YOU  CAN  SLE,  FOR  EXAMPLE,  THAT  r<    DBEPWATfcR  PORT  MAY  P.EQUIhE 

EIGHT  SEPARATE  FEDERAL  REGULATORY  ACTIONS,  WHILE  AN  ONSHORE 
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NUCLFAR  POWER  PLANT  MAY  RFCUIRE  15  OP  MORE.   THE  PfFMIT 
RECUIPEMENTS  FOR  3XMXLAP  PLANTS  WILL,  CP  COURSE,  VARY 
DEFENDING  ON  LOCATION  AND  DESIGN. 

CONSIDERING  TEAT  STATE  AMD  LOCAL  PKCUL?     .  REQUIREMENTS  ARE 
IN  SOME  CASTS  EVEN  MORE  COMPLEX  THAN  FEDERAL  F  ECU  I  R  EM  !::TS  , 
IT  IS  MOT  SURPRISING  THAT  LARGE  ENERGY  FACILITIES  MAY 
INVOLVE  NEARLY  100  INDIVIDUAL  REGULATORY  ACTIONS.   EACH 
GOVERNMENT  AGENCY  BASES  ITS  DECISIONS  0::  A  NARROW  STATUTORY 
MANDATE  WITH  LITTLE,  IF  ANY,  COORDINATION  BETWEEN  AGENCIES 
TO  ASSURE  CONSISTENT  INFORMATION  BASES,  RECONCILE  CONFLICTS, 
OR  ADDRESS  THE  LONG-TERM  PUBLIC  INTEREST  ASPECTS  OF  THE 
PROJECT  AS  A  WHOLE. 

FOURTH,  INDUSTRY  IS  NOT  ALWAYS  THE  CAUSE  OF  LICENSING  DELAYS, 
BUT  IS  ALWAYS  THE  SUBJECT  OF  THEK ."   THE  BURDEN  FOR 
SCHEDULING  AND  COORDINATING  THE  TANGLE  OF  COMPLEX  GOVEPVMEIIT 
ACTIONS  DESCPILED  ABOVE  NOW  FALLS  ON  THE  INDUSTRY  APPLICANT. 
FREQUENTLY,  ONE  AGENCY  DELAYS  ACTION  WHILE  WAITING  FOR  OTHER 
AGENCIES  TO  MAKE  A  DECISION,  OP  VARIOUS  AGENCIES  ASSIGN 
DIFFERENT  PRIORITIES  TO  PROCESSING  LICENSE  OR  PLRftXT  APPLI- 
CATIONS ON  THE  SAME  PROJECT.    INDUSTRY  HAS  NO  CONTROL  OVER 
AGENCY  WORK  SCHEDULES,  AND  THUS,  AH  INDUSTEY  APPLICANT 
FREQUENTLY  FINDS  \N  ENTIRE  PROJECT  DELAYED  FOR  WANT  OF  A 
RELATIVELY  MINOR  PERMIT  OU    COMPLIANCE  APPROVAL. 
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I"    CLRTAi::    INSTANCES,     ACENQI'ES    \FE    KF.LUCTAST    70    FPELL    GUT 

fully  is  advance  ihe  parameters  for  c.mni'.g  their  approval, 
op  Korsc,  ACCNCzrs  either  change  their  fules  or  add  to 

THE  INFORMATION  RECL'I  RE'iENTS  AFTEP  A  COMPANY  HAS  PREPARED 
AND  SU2MITTED  TilE  APPLICATION*. 

FFA  IS  ALREADY  ACTING,  KITHIN  THE  LIMITS  OF  ITS  CURRENT 
AUTHORITY,  TO  DEVELOP  THE  SPECIFIC  AND  DETAILED  INFORMATION 
HEEDED  TO  SUCCESSFULLY  STREAMLINE  FEDERAL  PROCEDURES.   VE 
DID  PILOT  STUDIES  TO  TEST  THE    METHODOLOGICAL  CONCEPTS  AND 
DATA-GATHERING  SUFFICIENCY  AT  THE  NATIONAL  LEVEL.   WE  ARE 
COMPILING  COPIES  OF  ALL  FEDERAL  LICENSE  AND  PERMIT  APPLICATION 
FORMS  AND  RELATED  INSTRUCTIONS  AND  PECULATIONS  TO  EXAMINE 
THE  COMPOSITE  APPLICATION  CONCEPT.   WE  WILL  BE  ANALYZING 
THE  INFORMATION  REQUIREMENTS  OF  THESE  VARIOUS  FORMS  FOR 
THE  PURPOSE  OF  IDENTIFYING  POTENTIAL  FOR  CONSOLIDATION 
AND  FOR  ELIMINATION  OF  INCONSISTENCIES.   WE  WOULD  HOPE 
THAT  OUR  EFFORTS  COULD  SERVE  AS  THE  HAS  IS  FOR  THE  TYPES 
OF  REFORM  CONTEMPLATED  BY  H.F.  124  61. 


IN  ADDITION,  FEA  IS  UNDERTAKING  TO  PPCPAP.E  DETAILED  FLOW 
CHARTS,  SIMILAR  TO  EXHIBIT  TIM-IE,  OF  THE  FEDERAL,  STATE, 
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aflo  local  gove  f  n" !  nt  rfcul-.tcry  prcl  i p  "-.vest?  for  six  large 
new  en-tegy  projects,  including  a  sy::t  >etic  fuels  plant, 
a  refinery,  a  coal  .mine,  a  coal-fired  power  plant,  an 
addition  to  an  existing  nuclear  plan*',  and  a  nl  -.  nuclear  plan: 

the  flow  chapts  will  demovstrvre  t:!e  regulatory  process  and 
procedures  as  they  actually  occur  no.;  in  the  real  kop.ld. 
since  "he  licensing  rko  permit  requirements  differ  to  some 
extent  fop.  every  project,  it  is  essential  in  developing  a 
project  scheduling  system  to  use  actual  case  studies  to 
understand  from  a  comprehensive  viewpoint  ho*..  various 
procedures  of  different  agencies  interrelate. 

sixth,  there  may  be  national  and  local  energy  penalties 
associated  with  inadequate  governmental  concepn  with 
siting  issues.  energy  site  and  preconstruction  approval 
delays  can  result  in  cancellation  or  relocation  of  the 
proposed  energy. facilities  or  substitution  of  much  less 
desirable  altern.^ti ves  for  meeting  energy  demands.  fop 
example,  a  delay  in  regulatopy  decisions  fop  construction 
of  coal  ok  nuclear  power  plants,  which  /'ave  light  to  tfn-year 
lead  times,  can  result  in  smaller  oil-fiped  facilities 
being  substituted  in  the  shortened  available  timeframe, 
this  rirrNo  .may  ef  exaoerpa'aTd  dy  the  fact  that  utilities 

MAY  BE  INCLINED  TO  FAVOR  CONSTRUCTION  OF  PLANTS  THAT  HAVE 
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LO',,cR  IKXTXAL  CAPITAL  COSTS,  i.e.,  OIL  AND  GAS,  OVER  HOPE 
CAPITAL,  INTENSIVE  COM.  AND  NUCLEAR  PLANTS.   CLEARLY,  THIS 
TFLND  IMPOSES  AN'  LSD ESI  FABLE  ENEEGY  PENALTY  ON  THE  RATION. 

OUt:    CURRENT  EXAMPLE  OF  PC'EF  PLANT  SCDSTIT'JTlOS  Of  THE  TYPE 

DISCUSSED  ABOVE  IS  SAN  DIEGO  CAS  AND  ELECTRIC  CCV.PANY'S  ['NCINA  SO, 
5  PROJECT.    DELAYS  IN  EEGULAiORY  APPROVALS  AND  CCN'STF.UCTI  ON  OF 
PROJECTED  NUCLEAR  AND  COAL-FI.RLD  FCWT.R  PLANTS  HAVE  FORCED  SAN 
DIEGO  GAS  AND  ELECTRIC  TO  BUILD  A  SUBSTITUTE  OIL-FIRED  GENERATION 
FACILITY  AND  TO  RETAIN  ONLINE  03SOLETE  AND  INEFFICIENT  OIL 
AND  GAS-FIFED  UNITS  IN  ORDER  TO  LEFT  ENERGY  DEMAND  IN  THEIR 
SERVICE  AREA.   THIS  TYPE  OF  SITUATION  KILL  BECOME  INCREASINGLY 
CRITICAL  IF  THE  RESERVE  MARGINS  OF  MANY  UTILITIES  ARE 
ALLOWED  TO  FALL  BELOW  SAFE  LEVELS. 

FEA  HAS  UNDERTAKEN  TO  IDENTIFY  THE  ECONOMIC  IMPACTS  OF  INADEQUATE 
GOVERNMENTAL  CONCERN  WITH  SITING  ENERGY  FACILITIES  BY 
CONTRACTING  WITH  THE  NUCLEAR  INSTITUTE  FOR  ENERGY  ANALYSIS 
IN  OAK  RIDGE,  TENNESSEE,  THE  STUDY,  WHICH  ANALYZED  THE  PENALTIES. 


RESULTING  FPOM  HIGHER  ENERGY  COSTS  AND  THE  CONSTRUCTION  OF  ENERGY 
PROJECTS  OTHER  THAN  THOSE  INITIALLY  INTENDED.   THE  STUDY 
CONCLUDED  1  HAT  THE  COST  PENALTY  OF  A  ONE-YEAR  DELAY  FOR 
AN  GASOLINE  PEPIHPRY  WAS  $27.2  MILLION,  FOR  A  SURFACE  COAL 
MINE  WAS  5  2.  0  MILLION  AND  FOR  A  COAL  FIRED  POKE3  PLANT  WAS 
519.3  MILLION'. 
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3 .   COVPAFISON  CF  .:R  12-161  >.ND  HR  26  5  0  : 

AGAINST  THIS  BACKCr.OUND,  I  WOULD  LIKE  TO  VIZ. .LIGHT    FOR  YOU 
THOSE  AREAS  OF  DIFFEFENCE  BETWEEN  H.R.  12461  A.'iD  H.w.  2650." 

PIRST,  H.R.  2GS0  WOULD  BE  CCMPF<  Li!  V.  SS  I  VE  IN  ITS  SITING  SCOPE  - 
IT  WOULD  APPLY  TO  ALL  TYPES  OF  FACILITIES,  WHILE  H.R. 
12461  IS  LIMITED  TO  3(7 LX  POWER  FACILITIES.   l.E  BELIEVE  THAT 
H.R.  124  61' s  APPROACH]  OVERLOOKS  T::E  INTERRELATIONSHIPS  BETWEEN 
THF.  SITING  OF  POWER  PLANTS  AND  OTHER  ENERGY  SOURCES,  M;D  THUS 
REDUCES  THE  POTENTIAL  VALUE  OF  FACILITY  SITING  LEGISLATION. 

ELECTPIC  UTILITY  PLANTS  WILL,  OF  COURSE,  REPRESENT  THE  MAJOR 
TYPE  OF  ENERGY  FACILITY  WHICH  A  STATE  WILL  EE  SITING.    IN 
MANY  CASES,  HOr.LVER,  THERE  WILL  BE  OTHERS  SUCH  AS  OIL  REFINERIES 
COAL  GASIFICATION  PLANTS,  AND  COAL  PROCESSING  FACILITIES. 
STATES  SUCH  AS  CALIFORNIA  ARE  BEGINNING  TO  TAKE  A  COMPREHENSIVE 
APPROACH,  RECOGNIZING  THE  INTERDEPENDENCE  OF  FACTORS  LIKE 
TRANSPORTATION,  TCOLOGY  AND  ENERGY,  WHICH  MUST  GO  INTO  LAND 
USE  PLANNING.    FOCUSING  ON  ONE  PARTICULAR  ENERGY  SOURCE  APPEARS 
LIKELY  TO  VITIATE  STATES'  OVERALL  COMPREHENSIVE  PLANNING. 

SECOND,  WE  BELIEVE  THAT  STATE  GOVERNMENTS  REPRESENT  THE 
APPROPRIATE  MECHANISM  THROUGH  WHICH  SITING  POLICIES  SHOULD 
BE  LEV ELOPED  AND  ENFOPCED.   NR  26  jC  WOULD  PRO /IDE  PLANNING 
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assistance  funds  to  r:iE  statts.   it  also  builds  on  ths  existing 

AUTHORITY    OF    lilt    STATUS    AND    SEEKS     I'D    ESCBAKCE    THEIR    CAP  A3 1  LIT/ 

tc   make  the   right   energy   CECXSlb*:s  and  to   implekekt  these 

D LCI:! IONS  ki:LN  ".ACE.  IriE  BULK  POWER  PLANNING  COUNCILS  PrOVlDES 
BY  UR  12461  ARE  AT  MOST,  only  potentially  useful  ADVISORY 
MECHANISMS.   THEY  DC    NOT  PROVIDE  THE  TYPE  OF  DIFFCT  IMPLEMENTATION 
MECHANISM  WHICH  WOULD  LL  AFECKDEQ  BY  THE  STAIFS,  AND  NAY  TEND 
TO  DLTKACT  fROM  THE  STATE  PLANNING  SOLE,  EVEN  THOUGH  H.R.  12461 
WOULD  PROVIDE  PLANNING  ASSISTANCE  FUNDS  TO  THE  STATES.    MOREOVER, 
BECAUSE  THE  BULK  POWER.  FACILITY  PLANNING  COUNCILS  APPARENTLY 
LACK  ANY  AUTHORITY  EXCEPT  COORDINATION,  THEIR  CHARTER  MAY 
NOT  EMBOWER  THEM  TO  EVALUATE  THE  VALIDITY  OF  REGIONAL  OR  STATE 
USE  OF  ALTERNATIVE  SOURCES  OF  ENERGY  AND  THE  SITING  ALTERNATIVES 
ASSOCIATED  WITH  THESE  ENERGY  CHOICES,  e.q.,  ENCOURAGEMENT  OF 
SUPPLEMENTAL  CAS  SOURCES  DEVELOPMENT  OR  CONSERVATION  VERSUS 
INCPEASED  ELECTRICITY  USE.  IT  IS  ALSO  QUESTIONABLE  WHETHER  IT 
WILL  EE  FEASIBLE  TO  STAFF  THE  COUNCILS  IN  THE  DEPTH  REQUIRED 
TO  CONSTRUCTIVELY  SUPPLEMENT  THE  WORK  PEPFOPMED  BY  PUBLIC 
SERVICE  COMMISSIONS. 


THIFD,  WE  BELIEVE  THAT  A  BETTER  WAY  TO  OBTAIN  REGIONAL  IMPLE- 
MENTATION OF  PLANNING  IS  THROUGH  PCGIONAL  COMPACTS  SUBSCRIBED 
TO  BY  THE  STATES.  WHILE  WE  RECOGNIZE  THAT  EVEN  THIS  MECHANISM 
MAY  HOT  PPOVE  TO  HE  OPTIMAL,  *E  WOULD  SUGGEST  THAT  IT  IS  MOTE 
LIKELY  TO  ACHIEVE  RESULTS  THAN  REGIONAL  COUNCILS  ACTING 
UNDER  LIMITED  STATUTORY  MANDATES.  THE  BASIS  FOP  OUR  VIEWPOINT 
IS  EI.,..::ed  i:  DL1AIL  IMMEDIATELY  "EI.OV. 
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FOURTH,  WE  EELIEVE  THAT  HR  12461*-  EMPHASIS'  ON  PRIVATE  RATHFP 

THAN  SI  "»TL-CEN::RATED,  LONG-RANGE  PLAN'S  COULD  l:aj  to  public 
CRITICISM  OF  THE  REGIONAL  PLANS  A3  NARROWLY  FOCUSED, 
SELF-SERVING,  AND  NOT  CONSISTENT  WITH  ESTABLISHED  POLICIES 
AND  OBJECTIVES  OF  OT.MEF  PUBLIC  PLANS.   THIS  COULD  RESULT 
IN  A  NEW  CAUSE  OF  EELAY  AT  THE  PLANNING  STAGE. 

WE  BELIEVE  THIS  TO  BE  TRUE  BECAUSE  OF  THE  DIFFICULTIES 
OF  Il'TERMESHING  THE  ELEMENTS  OF  PRIVATE  AND  PUBLIC  PLANNING. 
TITLE  V  OF  HR  12461  REQUIRES  THAT  UTILITIES  ANNUALLY 
PREPARE  A  LONG-RANGE  PLAN  FOR  BULK  POWER  FACILITIES  BASED 
ON  BEST  AVAILABLE  I NFORMATION .   THERE  ARE  NO  MANDATED 
REQUIREMENTS  FOR  THE  UTILITY  PLANS  TO  REFLECT  THE  POLICY 
AND  PLANS  OF  STATE  AGENCIES  RELATED  TO  MATTERS  SUCH  AS 
AIR  QUALITY,  LAND  USE  AND  TRANSPORTATION. 

AT  THE  PRESENT  TIME,  MOST  PROPOSED  ENERGY  FACILITY 
SITES  ARE  SELECTED  BY  INDUSTRY  WELL  IN  ADVANCE  OF  APPLICATION 
FOR  PUBLIC  APPPOVAL.    EACH  COMPANY  ESTABLISHES  SITE  SELECTION 
CRITERIA  FOR  PLANNED  FACILITIES  BASED  ON  ITS  INDIVIDUAL 
EXPERIENCE  AND  CONSTRAINTS,  INCLUDING  COMPETITIVE  POSITION, 
PROFIT,  FINANCING,  AND  SIMILAR  CORPORATE  FACTOPS. 
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:      Lie    i  :•:.•;.."•>-  o  «s iterations ,    both   l^c-.l  and  ..at:o:,al, 

A.L    G*LY    0^1     FACTOR    CC'T.IDC.-lLU    PY    TEE    CW.PA/tY    I.N    SLLPCTION 

or  an  fnff.jy  f/cility  site.  KpuCjFVfRa  as  scon  a«  the  first 

NECESSARY  :->:;.",-,IT  *  Pi-  LOCATION  IS  Stf^'lITTtQ  TO  A  GCVERNtfENT 
AGENCY  FOR  »:e-zg.ji:jg  op  any  Ol'Hi.r.  REGULATORY  actio;;, 
THE  SOCIO-rCCNGMIC,  ENVI ijGNXENTAL ,  pGUSING,  rEOPrRTY 
tax,  a.o  similar  impacts  resulting  fhom  tiil  proposed 
use  of  that  5itc  fop  an  energy  purpose  become  the  prime 
puslic  concerns  in  granting  necessary  preconstruction 
approvals.   frequently,  i*heke  is  a  disparity  betwefn 
the  company's  site  selection  criteria  and  the  evaluation 
of  the  site  application  by  an  agency  from  its  own  public 
interest  standpoint.   except  in  the  case  of  maryland, 
where  the  state  itself  selects  and  purchases  i owcp  plant 
sites,  and  montana,  which  has  a  mope  limited  site 
selection  procedure,  there  are  no  mechanisms  which  provide 
assurance  to  industry  that  their  selected  site  has  a 
reasonable  probability  of  obtaining  the  public  agency 
appi-cvals  nelded  for  construction. 
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OBVIOUSLY,  THE  UNFORTUNATE  CONSLCf ErCCES  CF  DELAYED  INTFP- 
FAC6  OF  PRIVATE  AND  PUBLIC  NEEDS,  INCLUDING  PROTRACTED 

and  r  stent  i,*.:.:.v  ln:  _c;  j.  '  :  v  adv  ,     :lo 

DL  MINIMIZED.   TO  DO  T*!I3>  UE. BELIEVE  ATT!  :TIOH  KPST  :." 
FOCUSED  NO?  JUST  ON  ENABLING  STHTEo  TO  PROVIDE  aocc 
FORUMS  FOR  PROTRACTED  Pi   ECEEOINGS  ,  BUT  ON'  ENABLING  TRE3I 
TO  PRC-SELLCT  OPTIMAL  SITES  FOP  DEFERRED  CONSTRUCTION 

OF  SPECIFIC  TYPES  OF  ENERGY  FACILITIES  TO  THE  EXTENT 
FEASIBLE,  IF  THEY  SO  CHOOSE,  OR  OTHERWISE  TO  PREDEFINE 

THE  FACILITY  SITING  COURSE  V.HICH  MUST  i?  E  RUN  WITH  GREAT 
PRECISION. 

THERE  IS  A  CREDIBILITY  3AF  BETWEEN  INDUSTRY  AND  STATE 
REGULATORY  AGENCIES  AND  TEE  PUBLIC.   THE  PFGULATORY  PROCESS 

WILL  WORK  BEST  IF  PUBLIC  CONFIDENCE  IS  BUILT  UP  THROUGH 
OPEN  PLANNING  PROCESSES  CARRIED  OUT  DIRECTLY  3Y  PUBLIC 
AGENCIES. 

B3I  SUM,  IT  IS  OUR  VIEW  THAT  IT  IS  UNREALISTIC  TO  FXFECT 
THE  FRAGMENTED  PERCEPTIONS  OF  NUMEROUS  PRIVATE  FIRMS  TO 
SERVE  IN  THE  AGGREGATE  AS  THE  BASIS  FOP  COORDINATED  PUBLIC 
POLICY  IN  TNE  MANNER  CONTEMPLATED  LY  i! .  R .  12-161. 
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Fir  1.1,  WHILE.  rsL    NC7L  THE  CONSIDERABLE  PROCEDURAL  S I  Y.I  LARI  21 FS 
BETWEEN  TITLE  V  OF  H.F.  12461  AND  SECTION  7  OF  H .  * .  2650 
FEDERAL  COORDINATION  AT  THE  INTERAGENCY  LEVEL  SHOULD  BE 
PEPFOPMED  PV  \N  AGENCY  W!ICH  HAS  GOr.rTJKHKNKlVE  L-NEEGY  POLICY 
,\IJD  ADMINISTRATIVE  RESPONSIBILITY.   UNLIKE  H  .  P. .  2650, 
V.HICfl  WOULD  FLXCE  THE  STREAMLINING  AND  EXPEDITING  FUNCTIONS 
IN  FEA,  HR  12461  WOELD  PLACE  THESE  RESPONSIBILITIES  .IN 
THE  FEDERAL  POWER  COMMISSION.   BEFORE  THE  LATTER  APPTOACH 
IS  ADOPTED,  TWO  FACTORS  SHOULD  P.E  CONSIDERED.   FIRST,  THE 
FPC,  LIKE  THE  NRC ,  ALREADY  HAS  A  VARIETY  OP  DIRECT  LICENSING 
AND  PERMITTING  AUTHORITI ES .   SECOND,  THE  THRUST  OF  THE  DOUB 
REPOPT,  ALLUDED  TO  EARLIER*  IS  TO  STRENGTHEN,  NOT  CHANGE, 
THE  3ASIC  AC1HORITIE3  OF  STATE  AND  FTDERAL  AGENICES.  THIS 
CONCLUSION  WAS  ARRIVED  AT  AFTER  CAREFUL  EVALUATION  OF  AVAILABLE 
ALTERNATIVES.  THE  LOCATION  OF  THE  STREAMLINING  AND  EXPEDITING 
FUNCTION  IN  FEA  OR  A  COMPAPADLE  BODY  WITH  BROAD  ENERGY 
POLICY  OVERSIGHT  FUNCTIONS  IS  THUS  LESS  LIKELY  TO  PUT 
STRAINS  ON  FXISTING  ADMINISTRATIVE  MECHANISMS.  THIS  SOLUTION 
IS  ALSO  MOPE  UNLIKELY  TO  BE  CONSISTENT  TO  A  COMPPEHENS I VE 
ANALYSIS  IN  SUPPORT  OF  THE  PUBLIC  LICENSING  AND  SITING 
AND  DLCISIGN. 


IN  SUM,  WE  BTLIFVE  THE  H.R.  2650  APPROACH  WILL  ENCOURAGE 
DTVLLOPMENT  AT  THE  STATE  LEVEL  OF  A  lOR!.  RATIONAL,  SYSTEMATIC, 
AND  RAPID  DECISIONMAKING  PROCESS;  THE  P'PCLPTION  OF  FEGIONAL 
PLANNING  A3  MORE  DIRECTLY  FACILITATED  BY  STATE  RATHF.R  THAN 
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FFDFFAL  EFFC?~3  *N3  AN  ADMINISTRATIVELY  SCOLD  APPROACH 
TO  A  MORE  COMPREHENSIVE  FEDERAL  LXPEDITIN'G  FUNCTION".   IN 

OUR  VIEW,  THE  CCAL5  OF  H  .  P.  .  2560  -  'WHICH  ».  E  BELIEVE  NIGHT 

CF  MCSE  FULLY  INCORPORATED  IV  H.R.  12  4  6  1  ARE  NOT  CMY 

TO  SITE  FACILITIES  AS  CUICKLY  A3  P0SSI3LE,  P/JT  RATHER 

(A)   TO  INVOLVE  THE  STATES  IN  A  THOROUGH  PLANNING  PROCESS 

WHICH  IDENTIFIES  THE  COSTS  AND  BENEFITS  OF  VARIOUS  ALTERNATIVES 

EARLY  IN  THE  PLANNING  AND  DECISIONMAKING  PROCESS,  AND 

WHICH  TAKES  INTO  CONS  I  DERATION  NATIONAL  AS  WELL  AS  STATE 

AND  LOCAL  ALTERNATIVES  AND  NEEDS,  AND  (3)  TO  SENSITIZE 

FEDERAL  AGENCIES  BOTH  TO  STATE  NFLDS  AND  THE  NEED  FOR 

COESI^EFATION  OF  STATE  PEOUIF.E"ENT3  . 

THIS  WILL  GUARANTEE  TEAT  ALL  STATLS  AND  THE  PEOPLE  IN  THE 

STATES  TAKE  AN  ACTIVE  AND  EARLY  PART  IN  ENERGY  FACILITY  SITING. 

AS  ENERGY  DEMAND  REQUIREMENTS  PICK  UP  IN  THE  NEXT  FEW 

YEARS,  THE  DEMAND  FOR  SITES  MAY  BE  EXPECTED  TO  ACCELERATE. 

ENVIRONMENTAL  LEGISLATION  AT  BOTH  THE  STATE  AND  FEDERAL 

LEVELS  MAY  BE  EXPECTED  TO  LIMIT  FURTHER  SITE  AVAILABILITY. 

DIALOGUE  ON  ENERGY  LOCATION  CAN  EASILY  GIVE  WAY  TO 

DIATRIBE,  AS  IT  OFTEN  HAS  IN  THE  PAST.   THE  NEED  TO  ESTABLISH 

DEFINITE  PUBLIC  POLICIES  AND  OBJECTIVES  FOR  BOTH  ENERGY 

CONSERVATION  AND  TE  VELOP  ^LN'T ,  ANN:  DEFINE  CLEARLY  THE  FACILITY 

SITING  PROCEDURES  WHICH  NU3T  3E  OiEFRVl.D  BY  UTILITILS 

AND  OTHER  SEGMENTS  OF  TNE  L'JFRGY  INDUSTRY  IS  CLTAF. 

IN  DEALINC  KITH  THESE  TRENDS,  Ml'  SHOULD  BUILD  L1C,  N  C 

C FOUND.   I  faCOM  FORWARD  TO  WORKING  KITH  T':r    SUBCOMMITTEE 

TO  CONSIDI  . 
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TESTIMONY  OF  MICHAEL  J.  HARRINGTON  ON  UTILITY  RATE  REFORM 
April  9,  19  76  before  the  Enerpy  and  Power  Subcommittee 
of  the  House  Interstate  and  Foreign  Commerce  Committee 


Mr.  Chairman:   Thank  you  for  the  opportunity  to  testify  today  ci. 
behalf  of  H.R.  12461,  the  Electric  Utility  Rate  Reform  and  Repu 
latory  Improvement  Act.   It  is  rare  that  a  piec*1  of  lepislati-jr 
both  correctly  identifies  a  major  problem  and  prescribes  a  ra- 
tional structure  for  solvinp  that  problem.   I  commend  the  Com- 
mittee, and  its  staff,  for  achieving  both  in  H.p.  12461. 

The  most  significant  aspect  of  the  proposed  bill  is  that  it 
recognizes  that  th<»re  has  been  a  profound  change  in  th*»  nature  or 
the  electric  utility  business.   Up  until  about  five  vears  apo, 
the  basic  goal  of  the  electric  utility  industry  "as  to  provide 
abundant  and  reliable  electric  enerpy ,  and  to  encourape  the  in- 
creased use  of  electric  power.   To  achieve  this  goal,  utilities 
utilized  promotional  rate  schedules ,  desipn^d  to  reward  the  larp^ 
user  of  power,  and  enpaped  in  extensive  advertising  campaigns  to 
sell  the  all-electric  concept. 

However,  there  were  valid  economic  reasons  for  promotinp  the  de- 
mand for  electric  power.   Because  of  technolopical  advances, 
economies  of  scale  and  low  cost  fuel,  the  lonf  term  marginal 
costs  of  electricity  were  declininp.   That  meant  that  as  demand 
increased  and  new  capacity  was  built  to  meet  it,  the  averape  cost 
to  the  utility  fell.   Therefore,  the  rate  structure  worked  to  the 
advantage  of  all  the  utility's  customers.   And  unquestionably, 
the  availability  of  abundant  low  cost  electricity  contributed 
greatly  to  our  industrial  and  economic  prowth .   Some  repions , 
most  notably  the  TVA  and  Pacific  Northwest  benefitted  preatly 
from  low  cost  powpr.   o*k^„  regions,  most  notably  New  Enpland, 
hovo  lapp«:0  bciii. .J  in  economic  <u.-«  j  .  j. .„.,..,,.;  A^    pi-0v»*k  __  a  lap 
created  in  part  by  hiph  electric  bills. 

However,  in  the  past  five  years  the  situation  has  dramatically 
reversed  itself.   Lonp  term  marpinal  costs  are  no  lonper  de- 
creasinp  •  rather  they  are  increasinr  at  an  alaminp  rate.   The 
reasons  for  the  reversal  ar«  varied. 

The  limits  of  the  economies  of  scale  hav«  b^en  reached.   Capital 
costs  for  all  kinds  of  plants,  especially  nuclear,  have  sky- 
rocketed.  The  7-81  annual  prowth  rate,  which  was  manae»able  ten 
or  twenty  years  apo,  has  created  enormous  capital  pressures. 
At  the  same  time,  the  number  of  environmentally  acceptable  sites 
have  declined  while  our  commitment  to  environmental  protection 
has  increased.   Finally,  of  course,  the  cost  of  fuel  has  soared, 
and  potential  shortages  of  fossil  fuel  resources  have  created  a 
rrlsie  of  international  dimension. 

This  combination  of  problems  is  unlikely  to  improve  in  the  fu- 
ture.  From  now  on,  marpinal  cost  in  the  utility  industry  will  be 
increasinp  and  this  meanc  that  wo  must  r*d**fin<-  tho  rials  for  our 
power  policy. 

In  order  to  be  able  to  assure  real  economic  prowth ,  we  must  keep 
electric  rates  at  the  lowest  possible  lev^i.   Sineo  plant  costs 
are  risinp,  this  means  we  must  pet  the  nost  efficient  use  out  of 
existinp  capacity.   Neither  th*»  present  structure  of  the  industry 
or  the  rate  structures  of  individual  utilities  are  d^sipned  to 
most  efficiently  utilize  our  resources. 
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It  has  been  arpuod  by  previous  witnesses  that  state  repulatory 
commissions,  and  not  the  federal  government  oupht  to  be  respon- 
sible for  reforming  the  utility  structure.   I  disagree. 

While  state  repulatory  commissions  must  have  the  flexibility  to 
meet  the  special  needs  of  the  areas  they  serv ,  there  should  be 
minimum  national  standards.   Otherwise ,  major  industries  will 
move  to  those  states  which  permit  utilities  to  piv«  preferential 
treatment  to  larpe  users .   Such  rates  not  only  encourage  the 
wasteful  use  of  electricitv,  but  also  unfairly  reouire  the  srall 
user  to  subsidize  the  industrial  user. 

However,  if  all  state  commissions  are  renuired  to  set  rates  ac- 
cordinc  to  the  real  costs  of  providing  pow^r  to  their  various 
customer  classes,  then  we  can  achi^vr  the  poal  of  more  efficient 
use  of  our  resources  without  havin^  to  run  thp  risk  of  losing  in- 
dustry. 

'/hile  desi^ninp  the  most  efficient  rate  structure  is  an  important 
poal,  we  must  realize  that  electricity  is  a  necessity  of  life, 
and  must  be  available  to  people  at  affordable  rates.   Conserva- 
tion can  help  hold  down  the  monthly  electric  bill,  but  many 
consumers,  especially  those  on  fixoH  incomes,  have  already  cut 
out  all  unnecessary  uses   of  power.   They  must  b^  puaranteed  the 
minimal  of  electric  power  they  need  to  survive  at  rates  they  can 
afford.   This  lepislation,  by  permitting  repulatory  commissions 
to  fix  special  rates  for  subsistence  levels  of  rower  usai">,  meets 
this  need.   Of  course,  we  should  make  an  effort  to  hold  down  pow- 
er costs  for  all  users,  includinp  industrial  users.   In  my  opin- 
ion, public  power  represents  the  best  means  of  holdinp  down  total 
power  costs ,  but  that  is  a  subject  which  should  be  discussed  at 
another  hearinr. 

H.P.  12461  also  addresses  what  has  become  a  national  outran  — 
the  use  and  misuse  of  fuel  adjustment  charpes .   Perhaps  no  other 
sinple  issue  has  ignited  consumer  outrape  as  the  automatic  pass- 
throuph  of  inn%  of  increased  fuel  costs.   There  is  something  in- 
herently unfair  about  insulatinp  th->  corporation  from  the  effects 
of  massive  price  increases  by  passinp  on  the  full  increase  to  the 
consumer.   Consumers  correctly  perceived  that  since  the  utilities 
had  nothinp  to  lose  by  higher  fuel  charges,  their  incentive  to 
bargain  for  lower  prices  was  seriously  diminished. 

Yet,  as  Chairman  Moss's  Subcommittee  on  Oversight  and  Inv«sti na- 
tions discovered  in  its  excellent  report,  the  utilities  were  net 
content  to  merely  pass  on  inn0  of  Increased  fuel  costs.   Rather 
they  attempted  to  pass  through  a  variety  of  other  expenses 
throuph  the  clause.   By  limiting  the  use  of  adjustment  clauses, 
the  proposed  legislation  takes  an  important  sten  in  restorinp 
consumer  confidence  in  the  ronulatorv  process. 

The  bill  also  addresses  another  major  ineouity  by  creatine  an 
Office  of  Public  Counsel  and  providing  lenal  and  witness  fees  for 
consumer  interveners.   Havinp  participated  in  a  number  of  rate 
cases  myself,  I  know  the  frustration  of  beinp  unable  to  match  the 
financial  commitment  of  the  private  utilities.   But  without  a 
balanced  presentation  of  evidence,  rerulatorv  commissions  are  se- 
verely restricted  in  their  ability  to  render  a  fair  and  equitable 
decision  in  the  case. 


1229 


As  necessary  as  rate  makinp  reform  is,  I  beli*»v«  it  is  over- 
shadowed in  importance  by  the  necessity  to  make  basic  changes  in 
the  structure  of  the  utility  industry.   Today's  utility  svsten 
is  designed  to  maximize  profits,  not  to  maximize  the  efficient 
use  of  our  existinp  capacity. 

In  3.064,  the  Federal  Power  Commission  published  the  National 
Power  Survey,  which  severely  criticized  th«  power  industry  for 
failinp  to  adequately  interconnect  its  pfr^ratinc  plants.   Th 
FPC  estimated  that  full  interconnection ,  by  1930,  would  save 
consumers  at  least  02  billion  a  year  and  would  eli^'nate  the  need 
to  build  up  to  50,000  mepaw^tts  of  new  capacity  by  efficiently 
utilizing  existinp  capacity. 

We  are  now  almost  at  1980,  and  the  level  of  coordination  in  the 
industry  has  progressed  little  since  19RU.   In  fact,  utilities 
have  actively  resisted  a  number  of  FPC  pronosals  to  interconnect 
facilities . 

Nor,  under  the  existinp  law,  can  utilities  be  required  to  trans- 
mit power  when  it  would  be  in  the  public  interest  to  have  then  do 
so. 

Durinp  the  Arab  oil  embargo,  Mew  Fn^land's  oil  fired  utilities 
were  forced  to  purchase  T'id-'Jestern  coal  fired  excess  capacity. 
The  actual  cost  was  actually  less  than  the  cost  of  Mew  Fngland's 
utilities  generating  the  power  therr,c;0ives  # 

Yet,  once  the  embargo  eased,  'Jew  Fnpland's  utilities  immediately 
discontinued  tho  purchase  of  Mid-"estern  DO'-^r.   The  FpC ,  for  its 
part ,  permitted  utilities  alonr  the  transmission  route  to  charge 
exorbitant  surcharpes  on  the  power  transmitted  throuph  it  system, 
thereby  enrichin"  their  stockholders  at  the  expense  of  Mew  rnf- 
land  consumers.   The  FPC  also  maintained  that  it  did  not  have  the 
statutory  authority  to  order  the  transmission  of  excess  capacity- 
-an  assertion  which  is  beinf*  chal  landed  in  the  Court  oc   Appeals, 
by  the  Richmond,  Indiana  Municipal  Utili.tv  and  mvself. 

As  I  understand  Sections  301  and  30?  of  H.n.  1?UP1  ,  they  would 
pive  the  FPC  full  authority  to  ord-r  economical  transfers  of  pow- 
er. 

Title  V  of  the  Act  deals  with  still  another  major  issue  of  na- 
tional importance  -—  lonp  term  planning  and  sitinp  of  power  fac- 
ilities.  Under  the  existinr  system,  all  decisi  onrakinp  re<*ardin<> 
future  power  supplies  is  beinc  done  by  private  utility  companies. 
Public  oversight  of  the  process  is  largely  lirited  to  apnrovinr 
the  construction  of  individual  plants.   Rut  even  within  this  nar- 
row context,  regulatory  commissions  are  restricted  in  their  abil- 
ity to  repulate,  since  they  lack  the  resources  and  *»xp~rtise  to 
propose  alternatives  to  the  utilities'  decisions. 

However,  in  my  opinion,  Title  V  continues  the  weakness  of  the 
present  scheme  of  regulation  by  leavinp  initial  power  plant  sit- 
inp  and  planninp  decisions  in  the  hands  of  the  individual  utilities 
While  the  concept  of  limiting  the  votinp  membership  of  the  re- 
gional councils  to  the  public  members  is  an  oxc^llont  one,  it  ttill 
leaves  the  regional  planninp  councils  in  a  reactive,  repulatorv 
role  rather  than  an  active  planninp  status. 
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In  my  opinion,  the  legislation  could  be  significantly  improved 
by  giving  the  planning  councils  the  initial  responsibility  for 
designing  the  master  plan  and  locating  sites  and  then  permit- 
ting the  individual  utilities  to  comment  on  the  decisions. 
This,  of  course,  would  call  for  major  staff  and  financial  corn- 
mi  tir.onts  to  the  regional  councils,  which  could  be  achieved  bv 
the  ievy  of  an  assessment  on  each  of  the  utilities  in  the  re  .on, 

Finally,  I  would  like  to  suggest  one  addition  to  the  Act  —   1 
addition  which  suopliments  the  underlying  philosophy  of  the  leg- 
islation.  A  major  source  of  the  electric  power  problem  is  the 
divergence  between  the  perceived  goals  of  the  individual  util- 
ity companies,  and  the  perceived  public  interest. 

In  part,  this  is  due  to  the  makeup  of  the  boards  of  our  private 
utilities.   They  are  largely  composed  of  men  from  the  financial 
and  investment  community.   About  35%  of  the  boards  of  directors 
of  utilities  are  commercial  bankers,  and  well  over  half  are  rep- 
resentative of  other  financial  institutions  such  as  insurance 
companies  and  investment  companies.   Directors  of  large  indus- 
trial companies  also  are  well  represented  on  utility  boards. 
Consumers  are  unrepresented  on  utility  boards. 

The  Federal  Power  Act  and  the  Public  Utility  Holding  Company  Act 
both  contain  prohibitions  on  interlocking  directorates  between 
banks  and  utility  companies.   But  they  are  full  of  loopholes  and 
haphazardly  enforced. 

In  order  to  remedy  this  situation,  Senator  Lee  Metcalf  and  I  in- 
troduced H.R.  11330,  which  prohibits  interlocks  between  utility 
company  boards  and  boards  of  financial  institutions,  fuel  sup- 
pliers, and  eouipment  suppliers.   It  also  requires  every  utility 
subject  to  the  jurisdiction  of  the  FPC  to  have  at  least  one  rep- 
resentative of  residential  consumer  interests  on  the  board  of 
directors  as  a  full  voting  member. 

While  a  public  representative  will  not  result  in  any  dramatic 
change  in  the  outlook  and  operations  of  the  utilities,  it  will 
at  least  constitute  a  recognition  of  the  fact  that  there  is  a 
significant  public  interest  in  the  provision  of  electric  power, 
and  would  orovide  some  access  to  the  internal  decisionmaking 
process  of  the  utility  companies. 

In  conclusion,  I  would  like  to  once  again  commend  the  Committee 
for  drafting  an  energy  bill  of  significant  importance.   The  goal 
which  we  all  share  is  the  provision  of  adequate  electric  power 
at  the  lowest  possible  cost.   This  is  vital  to  our  economic 
health. 

But  this  legislation  recognizes  that  in  order  to  hold  down  our 
future  power  costs  we  must  make  the  most  efficient  use  of  our 
present  and  future  powerplants. 

By  encouraging  energy  conservation,  we  will  not  only  lower  the 
electric  bills  of  those  who  conserve,  but  the  power  which  they 
are  no  longer  wasting  will  be  available  to  be  used  in  new  homes 
and  factories.   This  is  real  economic  growth.   This  is  the  goal 
toward  which  we  must  work,  and  this  legislation  provides  an 
important  step  toward  that  goal. 
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INTRODUCTION 

My  name  is  Harvey  A.  Campbell.  I  am  Vice  President  of  the  Chemicals  Di- 

i 

vision  of  Vulcan  Materials  Company.  Vulcan  Materials  Company  is  the  nation's 
leading  producer  of  construction  aggregates,  secondary  aluminum,  and  detinned 
steel  scrap.  The  Chemicals  Division  manufactures  chlorine,  caustic  soda,  and 
a  diversified  line  of  chlorinated  solvents. 

I  appreciate  the  opportunity  to  address  this  subcommittee  today  concern- 
ing H.R.  12461.  Energy  costs  and  availability  i"s  certainly  one  of  the  most- 
critical  problems  facing  our  country  today.  For  Vulcan  Materials,  almost 
half  of  the  Chemicals  Division's  manufacturing  costs  is  used  to  purchase  energy. 

H.R.  12461  is  duly  concerned  with  the  rapid  increase  in  utility  rates  and 
the  many  problems  confronting  the  utility  industry.  However,  many  of  the  con- 
clusions reached,  as  implied  by  various  sections  of  the  proposed  bills,  are 
erroneous.  The  proposals  concerning  rates  and  rate  regulation  will  introduce 
additional  confusion,  delays  and  costs  into  rate  making. 

While  state  regulatory  commissions  and  their  staff  are  in  many  cases 
overworked,  providing  funds  for  bigger  staffs  is  not  necessarily  the  best 
answer.  Streamlining  of  federal  and  state  regulatory  procedures  and  require- 
ments would  be  of  much  greater  benefit.  The  proposed  Electric  Utility  Rate 
Making  Assistance  Office  will  be  less  knowledgeable  about  the  individual  state 
and  utilities  problems  than  the  state  commissions  and  will  help  to  further 
confuse  the  rate-making  process. 

State  commissions  now  permit  anyone  to  intervene  on  a  utility  rate  in- 
crease request.  To  further  finance  and  encourage  individuals  to  not  only 
intervene  but  to  also  seek  judicial  review  as  proposed  by  H.R.  12461  will 
further  hamper  and  delay  regulatory  procedures.  The  already  long  regulatory 
lag  in  reaching  decisions  greatly  contributes  to  the  increased  number  of  rate 
increase  requests. 
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The  price  of  electricity  and  fuel  has  increased  rapidly  during  the  past 
few  years  and  is  expected  to  continue  increasing.  The  American  public  needs 
to  better  understand  the  facts  and  to  also  recognize  that  our  energy  costs 
are  still  much  cheaper  than  in  other  developed  nations.  Coal  and  nuclear 
power  plants  are  less  reliable  and  more  expensive  than  gas  fueled  plants  be- 
cause of  more  complex  equipment,  inflation,  regulatory  requirements,  and  en- 
vironmental restrictions. 
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UTILITY  RATES 

During  the  decades  of  the  1950's  and  1960's,  the  price  of  electricity  in 
the  United  States  generally  declined.  Utility  companies  were  growing  rapidly, 
consumption  was  increasing,  and  the  cost  per  kilowatt  hour  kept  going  down. 
Then  the  utilities  were  hit  by  a  multitude  of  problems  -  high  interest  rates, 
high  inflation,  shortage  of  natural  gas,  high  construction  costs,  rapidly  in- 
creasing fuel  costs,  conservation,  and  environmental  restrictions. 

There  began  what  appeared  to  be  continual  utility  rate  increases  and 
these,  along  with  the  sharp  rise  in  fuel  costs,  have  greatly  increased  the 
cost  of  electricity.  There  is  a  general  lack  of  understanding  of  rate 
structure  and  cost  of  service,  and  numerous  rate  changes  have  been  proposed 
to  avoid  or  reduce  the  increase  in  rates  to  the  small  customer.  To  make 
matters  worse,  the  American  public  has  long  developed  wasteful  habits  and 
a  way  of  life  indifferent  to  conservation. 

Promotional  and  Flat  Rates 


Much  talk  has  been  generated  about  "promotional"  utility  rates  wherein 
rates  decline  with  increased  usage.  Such  rates  are  not  promotional  if  they 
are  based  on  costs  of  service.  Proper  allocation  of  generating,  transmission, 
distribution,  and  customer  costs  will  lead  to  rate  schedules  wherein  the 
average  price  per  kilowatt  hour  declines  with  increased  use. 

Flat  rates  have  been  proposed,  but  a  flat  rate  per  kilowatt  hour  is  man- 
ifestly unfair.  Such  a  rate  would  mean  that  the  high  load  factor  customer, 
the  one  that  uses  the  utility  capacity  most  efficiently,  would  subsidize  the 
low  load  factor  customer,  the  one  that  uses  the  utility  capacity  least  effi- 
ciently. Rate  schedules  should  be  based  on  costs  of  service  and  generate 
revenue  sufficient  to  recover  costs  plus  a  reasonable  rate  of  return.  Actually, 
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as  the  cost  of  fuel  climbs  and  becomes  a  greater  proportion  of  the  total  cost, 
flat  rates  are  being  approached. 

Subsistence  or  Lifeline  Rates 

"Subsistence"  or  "lifeline"  rates  have  been  adopted  by  a  few  states  where- 
in the  first  block  of  power  to  residential  customers  is  at  a  low  rate,  perhaps 
far  below  the  cost  to  serve.  Such  a  rate  is  politically  and  economically 
wrong.  It  is  an  inefficient  means  of  attempting  to  provide  welfare,  and  sub- 
sidizes the  rich  as  well  as  the  poor.  It  forces  rate  making  to  become  more 
political  and  forces  utility  companies  to  become  dispensers  of  social  welfare. 
Perhaps  worst  of  all,  it  misleads  the  small  consumer  into  believing  that  he 
is  forever  entitled  to  cheap  energy.  Yet,  this  is  a  time  when  candid,  reliable 
education  of  the  public  is  needed  more  than  ever. 

Regulatory  bodies  adopting  lifeline  rates  are  then  doing  what  they  were 
created  to  prevent,  the  establishment  of  discriminatory  rates.  At  the  present 
time,  the  minimum  residential  rates  for  most  utilities  is  already  less  then 
the  cost  of  service. 

Time-of-Day  Pricing 

Time-of-day  pricing,  which  is  being  attempted  in  a  few  areas,  makes  sense 
theoretically  as  long  as  it  is  based  on  costs.  Since  industrial  customers 
have  higher  load  factors  and  utilize  more  of  the  off-peak  time  than  residen- 
tial customers,  time-of-day  pricing  based  on  reliable  cost  studies  would  re- 
sult in  lower  rates  for  industrial  customers.  However,  the  metering  necessary 
for  residential  and  commercial  customers  to  permit  proper  time-of-day  studies 
and  pricing  is  not  available.  A  major  question  is  whether  or  not  the  large 
investment  and  additional  metering  equipment  is  economically  practical. 
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Marginal  Cost  Pricing 

Marginal  cost  pricing  has  been  proposed  as  a  long-term  solution  to  elec- 
trical rates.  Rather  than  basing  rates  on  actual  cost,  projections  of  long- 
range  cost  would  be  used  which  would  undoubtedly  increase  utility  rates  now. 
Such  a  pricing  approach  is  impractical.  Every  individual  would  differ  in 
estimating  "long-range  cost"  ten  years  away.  A  review  of  long-range  projections 
made  in  the  past  five  years  by  various  utility  companies  for  growth,  capital 
investment,  fuel  costs,  and  other  costs  will  quickly  show  how  chaotic  marginal 
cost  pricing  can  become.  These  projections  have  been  drastically  revised  and 
re-revised  in  the  past  several  years. 

Fuel  Adjustment 

Automatic  fuel  adjustment  is  a  reasonable  approach  to  recovering  the  in- 
creased cost  of  fuel  to  the  utility  company.  Refinements  in  procedures  and 
periodic  review  by  the  state  regulatory  commissions  is  reasonable.  However, 
requiring  specific  rate  increase  requests  rather  than  automatic  fuel  adjust- 
ment will  further  jeopardize  the  economic  well-being  of  the  utility  companies 
and  will  add  to  the  work  load  of  already  overburdened  regulatory  commissions. 

Industrial  Rates 

Before  the  large  increase  in  fuel  costs  and  the  many  rate  increases,  in- 
dustrial electric  rates  throughout  the  country  were  generally  about  50  percent 
of  residential  rates.  Those  who  do  not  understand  costs  of  service  or  rate 
of  return  feel  that  this  is  unfair,  yet  the  reverse  is  more  often  true.  The 
rate  of  return  to  the  utility  is  usually  greater  on  industrial  business  at 
the  lower  rates  than  on  residential  business  at  the  higher  rates.  Industrial 
rates  &re   lower  because  the  cost  to  serve  industrial  customers  is  lower  than 
the  cost  to  serve  residential  customers. 
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To  cite  a  simple  example,  if  one  electric  customer  is  using  his  peak  de- 
mand 90  percent  of  the  time  (90  percent  load  factor)  while  a  second  customer 
is  using  the  same  demand  only  30  percent  of  the  time  (30  percent  load  factor), 
the  same  fixed  costs,  the  same  customer  costs,  and  the  same  operating  costs 
(excluding  fuel)  are  generally  required  by  the  utility  for  each  of  these  cus- 
tomers. Since  the  90  percent  customer  is  using  three  times  as  many  kilowatt 
hours  as  the  30  percent  customer,  the  unit  cost  or  the  cost  per  kilowatt  hour 
to  serve  the  90  percent  customer  (excluding  fuel)  is  only  one-third  the  cost 
to  serve  the  30  percent  customer. 

If  the  90  percent  customer  is  taking  power  at  high  transmission  voltage, 
then  the  large  investment  for  distribution  facilities  to  serve  customers  at  low 
voltages  should  not  be  charged  against  the  90  percent  customer.  These  distri- 
bution facilities  may  represent  25  percent  or  more  of  the  capital  investment  of 
the  utility  company.  In  such  a  case,  the  90  percent  high  voltage  customer 
should  be  charged  with  one-third  times  three-fourths  equals  one-fourth,  or 
25  percent  of  the  capital,  operating,  and  customer  charges  (excluding  fuel) 
per  kilowatt  hour  consumed  that  should  be  charged  to  the  30  percent  low 
voltage  customer.  Besides  the  much  lower  fixed  costs  per  kilowatt  hour,  the 
fuel  consumed  for  the  high  voltage  customer  is  also  several  percent  less  be- 
cause losses  in  the  distribution  system  are  not  chargeable  to  the  high  voltage 
customer.  This  simple  example  helps  to  explain  why  industrial  rates  properly 
should  be  much  lower  than  residential  rates  -  because  the  costs  to  provide 
the  service  is  much  lower.  The  common  denominator  should  not  be  costs  per 
kilowatt  hour  but  should  be  the  rate  of  return  to  the  utility  company  on  in- 
vestment required  to  serve  each  customer. 

In  addition  to  the  example  cited,  the  large  industrial  customer  often 
has  additional  restrictions  in  its  rate  schedule  such  as  minimum  allowable 
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power  factor.  The  industrial  customer  has  to  install  his  own  distribution 
system  within  his  plant  which  may  cost  millions  of  dollars. 

Industry  is  often  accused  of  being  a  great  waster  of  power  because  it 
is  a  large  user  of  energy.   In  a  broad  sense,  industry  does  not  consume 
energy  but  invests  or  converts  it  into  another  form  or  product.  For  example, 
in  producing  chlorine  and  caustic,  my  company  is  actually  using  electricity 
as  a  raw  material.  At  the  high  cost  of  energy  today,  industrial  consumers 
certainly  cannot  afford  waste. 

Large  manufacturers  with  high  load  factors  are  very  desirable  to  any 
electric  utility.  They  provide  a  good  base  load,  increase  the  system  load 
factor,  and  are  a  continuous  source  of  revenue.  High  load  factor  industrial 
customers  are  the  most  efficient  users  of  the  system,  yet  these  are  the  very 
customers  that  discriminatory  increases  are  often  aimed  at  because  of  a  lack 
of  understanding  of  costs  of  service.  Industry  is  vital  to  the  community 
and  to  the  economy  of  the  country.  Certainly,  industry  should  pay  its  fair 
share  as  determined  by  costs  of  service  studies;  however,  it  should  not  be 
penalized  in  a  discriminatory  fashion.  When  faced  with  discriminatory  utility 
rates,  industry  is  forced  to  curtail  operations,  relocate  its  plants,  or 
generate  its  own  power.   If  industrial  customers  are  forced  to  leave  a  utility 
system,  then  that  utility's  problems  with  load  factor,  revenues,  and  return, 
and  the  resulting  burden  on  small  electrical  customers  will  become  much 
greater. 

Industry,  especially  high  load  factor  industry,  has  unjustifiably  borne 
a  major  share  of  rate  increases  and  costs  passed  on  by  fuel  adjustment  clauses. 
For  example,  the  cost  of  electricity  to  industrial  customers  of  Public  Service 
Electric  and  Gas  in  New  Jersey  over  the  period  of  1966-73  increased  at  more 
than  twice  the  rate  of  increase  to  residential  customers.   During  this  period, 
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the  cost  per  kilowatt  hour  increased  27  percent  for  residential  customers, 
23  percent  for  commercial  customers,  and  57  percent  for  industrial  customers. 
For  Vulcan  Materials,  a  large  industrial  customer  with  the  highest  load 
factor  in  Public  Service's  system,  the  increase  was  76  percent  over  this 
same  period.  Power  costs  accelerated  rapidly  throughout  1974  such  that  in 
early  1975  the  average  cost  per  kilowatt  hour  for  Vulcan  was  double  the 
average  cost  for  1973.  Because  of  such  high  electrical  rates,  this  chemical 
plant  had  to  be  permanently  shut  down. 


Actual  Costs  of  Prime  Importance 

Whatever  else  is  done  in  the  area  of  utility  pricing,  rates  should  be 
based  on  actual  cost.  Utility  companies  must  control  and  be  held  account- 
able for  those  costs.  If  utility  rates  are  not  based  on  actual  costs,  the 
wrong  decisions  will  be  made  by  the  utility  companies,  their  customers,  and 
regulatory  commissions.  The  long-term  results  will  be  to  the  detriment  of 
the  utilities,  their  customers,  and  the  nation  as  a  whole.  If  uneconomic 
electrical  rates  should  force  industry  to  desert  the  utility  companies, 
residential  and  commercial  rates  will  greatly  increase. 
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UTILITY  INDUSTRY  IMPROVEMENTS 

Tighter  Cost  Control 

While  many  of  the  problems  that  have  occurred  during  the  last  number  of 
years  were  beyond  the  control  of  the  utility  companies,  there  is  much  that 
they  can  and  should  do.  The  climate  has  vastly  changed  and  the  utility 
company's  thinking,  philosophy,  organization,  and  operations  should  change 
with  it.  New  answers  must  be  sought  if  the  utilities  industry  is  to  remain 
healthy.  The  utility  companies  must  more  carefully  evaluate  their  costs, 
number  of  employees,  free  services,  and  promotional  activities.  They  must 
become  more  efficient  and  tightly  control  all  costs.  Services  previously 
supplied  to  customers  without  charge  must  be  eliminated,  reduced,  or  charged 
for. 

Better  Planning  and  Coordination 

Generating  capacity  must  be  carefully  evaluated.  Most  of  the  large  in- 
creased investments  for  utilities  is  to  construct  additions  to  generating 
capacity  to  meet  peak  demands  that  occur  only  a  fraction  of  the  time.  A 
utility's  average  load  factor  is  often  around  50  percent.  With  utilities 
attempting  to  build  generating  capacity  so  as  to  have  15-20  percent  excess 
over  and  beyond  the  maximum  peak  demand  which  occurs  only  a  percentage  of 
the  time,  it  is  readily  obvious  that  a  large  portion  of  their  capital  invest- 
ment is  sitting  idle,  earning  no  return  the  vast  majority  of  the  time.  Con- 
struction programs  must  therefore  be  carefully  planned  and  other  alternatives 
sought. 

Improved  coordination  among  utility  companies  for  construction  of  gener- 
ation and  transmission  facilities  should  be  encouraged.  Standard  engineering 
designs  for  different  capacity  generating  plants  could  be  developed  by  the 
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utility  industry  and  made  available  to  an  individual  utility  when  needed. 
This  would  significantly  decrease  the  cost  and  time  required  to  engineer  a 
generating  plant. 

Load  Management 

Load  management  opportunities  should  be  pursued.  Rate  schedules  which 
provide  for  peak  shaving  sale  of  power  should  be  encouraged.  Large  industrial 
customers  on  such  rate  schedules  would  curtail  an  agreed  upon  quantity  of 
power  at  the  utility's  option  for  relatively  short  periods  of  time  to  shave 
peaks  or  accommodate  shortages  of  generating  capacity.  Increased  insulation 
in  houses  and  buildings  and  use  of  solar  energy  for  heating  and  air  condition- 
ing would  also  help  to  reduce  peak  demands  of  the  utility  companies.  With 
lower  peaks  much  capital  construction  could  be  avoided,  load  factor  would 
increase,  and  average  costs  of  generation  would  be  reduced. 

Peak  shaving  rate  schedules  must  be  sufficiently  low  to  attract  indus- 
trial customers  who  will  generally  have  to  install  additional  capital  invest- 
ment themselves  in  order  to  operate  at  higher  rates  when  the  electricity  is 
available  so  that  the  industrial  company  can  cut  back  when  power  is  unavail- 
able but  still  meet  its  production  schedule  for  the  year. 

Taxation 


Utilities  are  becoming  ever  greater  collectors  of  federal  and  state  taxes 
at  a  faster  rate  than  most  companies  because  they  are  so  capital  intensive. 
As  additional  facilities  are  added  and  inflation  raises  the  cost  of  construc- 
tion, real  estate  taxes  increase.  Payroll  taxes  continue  to  increase  every 
year.  Gross  receipt  taxes  on  total  revenues  go  up  (in  those  states  where 
applicable)  whenever  gross  revenues  go  up  for  any  reason,  be  it  rate  increases 
or  the  large  increase  in  fuel  costs  that  have  been  experienced  in  the  last 
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number  of  years.  As  utilities  investment  or  rate  base  increases,  greater  net 
income  is  necessary  for  the  same  percentage  return  on  investment. 

As  additional  rate  increases  are  placed  into  effect  to  pay  for  the 
above  taxes  plus  increased  operating  expenses  and  provide  an  increased  return 
on  an  inflated  rate  base,  then  income  tax  also  increases.  Each  dollar  of 
additional  net  income  after  taxes  usually  requires  an  additional  dollar  or 
more  for  taxes.  In  New  Jersey,  which  has  a  gross  receipts  tax,  the  utility 
COtnpwy  had  to  obtain  $2.22  over  and  above  increased  costs  for  the  utility 
company  to  net  $1.00  after  gross  receipts  and  federal  income  tax.  In  Kansas, 
the  utility  company  must  collect  $2.06  over  and  above  costs  to  net  $1.00 
after  state  and  federal  income  taxes. 

Thus,  in  addition  to  the  effort  to  push  utilities  to  become  welfare 
agencies,  utility  companies  are  becoming  more  and  more  collectors  of  taxes, 
which  places  an  unfair  burden  on  the  companies,  their  customers,  and  the 
regulatory  commissions.  Recognition  of  these  problems  and  corrective  legis- 
lation such  as  greater  investment  tax  credits  or  lower  income  tax  rates  for 
utilities  should  be  considered. 

Cogeneration  of  Steam  and  Electricity 

Cooperation  between  utilities  and  other  industries  in  producing  steam 
and  electricity  should  be  encouraged  since  this  represents  one  of  the  better 
answers  to  our  country's  energy  problems.  There  are  many  problems  -  economic, 
regulatory  and  managerial  -  in  obtaining  this  cooperation.  Utilities  normally 
produce  steam  which  is  run  through  turbines  driving  electric  generators. 
Steam  leaving  the  turbines  is  condensed  with  cooling  water  and  returned  to 
the  boiler.  Thus  a  major  part  of  the  heat  developed  in  the  boiler  is  lost  to 
a  cooling  tower  or  pond  and  results  in  "thermal  pollution."  Overall,  the 
thermal  efficiency  is  only  about  35  percent.   Industry,  on  the  other  hand, 
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produces  steam  also  but  uses  its  heat  for  processing  a  wide  variety  of  products 
In  most  cases,  none  of  the  steam  is  used  to  generate  electricity. 

Tf  steam  as  well  as  electricity  were  sold  to  an  industrial  consumer, 
capital  investment  and  fuel  consumption  should  be  reduced  and  the  utility 
company  would  realize  increased  revenue.  There  are  already  several  places 
throughout  the  country  where  such  utility  and  industrial  cooperation  takes 
place,  but  it  is  indeed  unfortunate  that  this  practice  is  not  more  common. 
Large  fuel  savings,  decreased  capital  investment  and  less  pollution  through- 
out the  country  would  be  possible.  In  the  future,  utility  companies  and  in- 
dustry should  seek  existing  opportunities  for  cooperation  and  plan  future 
opportunities  by  installing  power  plants  and  industrial  plants  close  together 
so  that  the  sale  of  steam  as  well  as  electricity  by  the  utility  will  be  prac- 
tical . 

For  the  past  two  years,  Vulcan  Materials  Company  has  been  working  with 
the  electric  utility  and  several  other  industrial  companies  located  at 
Geismar,  Louisiana,  which  is  25  miles  south  of  Baton  Rouge.  This  group  has 
been  investigating  the  feasibility  of  a  common  industrial  power  plant  to 
produce  steam  and  electricity.  The  energy  required  by  this  complex  is  large. 
By  1980,  the  estimated  demands  are  four  million  pounds  per  hour  of  steam  and 
450,000  kilowatts  of  electricity.  Various  alternatives  for  supplying  these 
energy  requirements  are  being  considered.  Capital  investment  for  such  facili- 
ties that  are  nuclear  or  coal  based  are  very  large  compared  to  oil-  and  gas- 
fired  equipment.  Energy  requirements  and  timing  needs  differ  for  each  of  the 
companies.  Economic  evaluation  by  each  company  is  different.  All  agree  that 
gas  will  become  unavailable  and  that  coal  represents  a  long-term  answer;  how- 
ever, oil  might  be  a  more  economic  fuel  for  many  years,  especially  with  the 
large  difference  in  capital  investment.  Nuclear  might  be  the  best  answer  1f 
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such  a  plant  could  be  built  in  four  or  five  years.  However,  when  industrial 
management  is  looking  at  an  investment  that  will  take  10-15  years  in  today's 
environmental  and  inflationary  climate,  a  nuclear  plant  is  out  of  the  ques- 
tion. 

Gasification  of  high  sulfur  coal  or  high  sulfur  refinery  residues  are 
also  being  investigated.  The  gas  could  be  used  to  fuel  gas  turbine  generators 
followed  by  waste  heat  recovery  boilers.  Such  a  plant  has  much  greater  flexi- 
m'ity  in  teens  of  the  quantity  cf  electricity  that  can  be  produced  per  unit 
of  steam,  compared  to  a  fossil-fueled  steam  plant  feeding  non-condensing 
steam  turbine  generators.  The  capital  cost  of  gasification  plants  is  quite 
high  and  much  development  work  is  presently  in  progress.  Besides  supplying  a 
clean  gaseous  fuel,  these  gasification  plants  can  also  supply  a  synthesis  gas 
suitable  for  production  of  ammonia  and  methanol. 

Various  preliminary  engineering  and  economic  feasibility  studies  have 
been  made  for  the  Geismar  industrial  power  plant.  We  are  presently  trying  to 
better  define  the  long-term  requirements  of  the  individual  companies  and  will 
then  attempt  to  optimize  an  engineering  design  to  meet  those  requirements. 
Because  of  the  high  capital  investment,  the  initial  approach  will  be  to  in- 
stall expansion  capacity  first  rather  than  replace  existing  capacity.  Other 
studies  will  be  made  to  determine  how  such  a  facility  can  best  be  financed. 
Should  it  be  a  joint  venture  of  the  companies  involved?  Should  it  be  leased 
from  outside  investors?  Should  the  electric  utility  company  own  and/or 
operate?  How  should  it  be  organized?  What  are  the  tax  and  regulatory  im- 
plications? 

Many  questions  remain  to  be  answered.  Until  the  industrial  companies 
determine  to  the  satisfaction  of  each  company's  management  that  such  a  project 
is  a  viable,  economic  opportunity,  then  the  decision  will  be  delayed  for 
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further  study.  Special  tax  incentives  because  of  fuel  conservation  and  a 
favorable  regulatory  climate  would  help  to  encourage  these  types  of  projects 
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CONCLUSIONS 

In  conc'.ision,  there  is  much  that  should  be  considered  to  help  solve  the 
many  problems  of  the  utility  industry. 

1.  Whatever  else  is  done,  utility  rates  should  be  based  on  actual  cost 
of  service.  Only  then  will  proper  decisions  be  made  that  will  not 
create  greater  problems  long-term. 

2.  Candid,  reliable  education  of  the  public  is  needed  to  improve  under- 
standing of  rates,  cost  of  service,  and  energy  conservation. 

3.  Rate  regulation  should  be  left  to  the  individual  states.  General 
guidelines  established  for  the  entire  country  may  not  be  compatible 
with  the  many  individual  utility  problems  in  the  various  states. 

4.  Use  of  the  utility  industry  as  a  dispenser  of  welfare  should  be 
carefully  avoided.  The  American  public  should  not  be  misled  into 
thinking  that  energy  will  remain  relatively  cheap. 

5.  Tax  revisions  for  utility  companies  should  be  considered  so  that 
they  do  not  become  ever  greater  collector  of  taxes-  for  federal  and 
state  governments. 

6.  Red  tape  and  regulatory  lag  in  siting  and  constructing  generating 
plants  should  be  reduced.  This  greatly  adds  to  costs  with  delays, 
increased  problems  and  inflation. 

7.  Environmental  guidelines  should  be  re-evaluated.  We  must  protect 
the  environment  and  maintain  quality  of  life,  but  billions  of 
dollars  should  not  be  wasted  needlessly.  Value  analyses  should  be 
made  and  cost/benefit  ratios  determined.  The  vast  expenditures  re- 
quired for  environmental  control  should  be  justified. 

8.  The  utility  industry  should  consider  standard  engineering  designs 
for  various  generating  plant  sizes  to  reduce  engineering  costs  and 
construction  time. 
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.9.  Loid  management  techniques  should  be  constantly  sought  and  imple- 
mented, such  as  peak  shaving  rates,  ripple  control,  increased  in- 
sulation and  use  of  solar  energy  for  air  conditioning  and  heating. 

10.   Cooperation  of  utilities  with  other  utilities  and  with  industrial 
companies  should  be  encouraged  in  the  areas  of  interchange  of 
power,  pooling,  joint  ventures,  and  co-generation  of  steam  and 
electricity.  Regulatory  restraints  on  such  cooperation  should 
be  eliminated.  Power  plants  should  be  encouraged  to  locate 
adjacent  to  large  steam  consumers. 
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and  a  registered  Professional  Engineer  in  Texas.  He  is  currently  a  member 
of  the  American  Management  Association,  National  Management  Association, 
American  Institute  of  Chemical  Engineers,  Kansas  Association  of  Commerce 
and  Industry,  Wichita  Chamber  of  Commerce,  and  Rotary  International. 
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INTRODUCTION 

My  name  is  Edward  A.  Myers,  Jr.   I  am  a  Vice  President  of 
Southern  California  Edison  Company  (Edison) ,  one  of  the 
largest  producers  of  electric  energy  in  the  United  States. 
My  area  of  responsibility  includes,  conservation,  corporate 
communications  and  revenue  requirements.   Edison  is  an 
investor-owned  electric  utility,  as  distinguished  from 
those  utilities  which  are  government -owned  or  those  which 
serve  both  gas  and  electricity.   Because  of  its  size  and 
geographic  location,  Edison  is  also  one  of  the  nation's 
largest  utility  oil  consumers,  and  depending  on  the  yardstick 
you  use  is  ranked  somewhere  between  second  and  fourth  in  the 
nation  in  number  of  customers,  electric  capacity,  kilowatthour; 
sold,  revenues  or  geographical  area  served. 
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With  rapidly  fluctuating  utility  costs,  such  as  fuel  costs, 
record  high  cost  of  capital,  escalating  construction  costs, 
uncertain  but  increasing  environmental  protection  requirements 
and  unstable  regulatory  attitudes  toward  ratemaking,  continued 
utility  health  depends  upon  many  variables  but  certainly 
includes  major  conservation  efforts,  elimination  of  energy 
waste  and  conversely  the  utilization  of  every  feasible 
recapturable  energy  output,  and  the  efficient  operation  of  an 
intertied  system  •  In  general  the  capital  problems  of  utilities 
are  an  overriding  concern  of  the  consideration  of  on-site 
generation  and  recognition  by  the  utility  that  every  effort 
must  be  made  to  avoid  the  need  for  expansion  of  generating 
capacity  if  at  all  possible. 


It  is  the  purpose  of  my  testimony  to  present  general  background 
information  on  Edison,  the  reasons  why  the  industry  in  our  area 
has  such  a  high  dependence  on  foreign  source  fuel  oil;  an 
overview  of  the  history  of  on-site  generating  and  other  competition 
to  electric  utility  generation;  the  conditions  necessary  to  make 
on-site  generation  in  parallel  with  the  utility  system  operation 
feasible;  a  statement  of  the  utility  industry's  attitude  toward 
on-site  generation  and  a  brief  look  at  Edison's  long  standing 
energy  conservation  and  load  management  programs,  including  a 
review  of  Edison's  experience  in  promoting  on-site  generation. 
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II.   EDISON  SERVES  NEARLY  EIGHT  MILLION  PEOPLE 

Edison  is  a  California  Corporation  providing  essential  electric 
service  to  about  eight  million  people  in  a  50,000  square-mile 
service  territory  located  in  central  and  southern  California. 
In  the  generation,  transmission  and  distribution  of  electricity, 
Edison  utilizes  hydro-electric  plants,  a  nuclear  powered  plant, 
and  coal  fired  plants,  as  well  as  other  fossil  fuel  plants 
required  to  burn  domestically-refined  foreign-source  low 
sulfur  residual  fuel  oil  and,  when  available,  natural  gas. 

A  six-year  comparison  of  kilowatthour  consumption  and  percent 
of  consumption  by  class  of  service  for  Edison  is  as  follows: 


1975  1974  1973  1972  1971  1970                1965 

class  op  service  —  kwh  |00O|: 

llriltflill  13,493,387  13,059,518  13,532,182  12,933,823  12,282,627  11,154,475       7.144.396 

Agricultural  1,074,606  1,049.878  974,477  1,279,186  1.124,016  1,151.937        1,085.06V 

Commercial  12,036,129  11,514,671  12,523,975  12,043,940  11,005,051  10,117.880       5,940,029 

Industrial  15,055,646  15,553,144  16,423,255  15,742,819  15.240,925  14,961,496      10,539,176 

Public  Authom.es 5  578,669  5,575,587  6,098,515  5.909,942  5.211.405  4,833,181     .    3.046,388 

Interdepartmental    962  927  813  797  599  685                   26. 

P— «-  |-|                         4.088.109  4,336.256  4,539,717  4,399,399  3,991.870  3.6614. 

Total  Energy  Consumption  51.327  508  51.089.981  54,092.934  52,309,906  48.856  493  45  881  076     30. 

CLASS  OF  SERVICE  —  PER«-  ENT 

Residential  263',  25  6%  25.0%  24  7%  25  1%  24  3%     , 

Agricultural  2  1  2  1  18  2  5  2  3  2  5 

Commercial  23  4  22  5  23  1  23  0  12  5  22! 

Industrial                  29 3  30  4  .30  4  30  1  II J  32  6                  «., 

Public  Authorities   10  9  10  9  II J  IIJ  10  7  10  5                  10  1 

Resale   |a|  80  «5  84  84  80 

Toui  ioo  o«:  1000%  1000%  1000%  1000%  100  o«. 

,al  Includes  KbKH  how  H<M  M  »<hcr  elect,,.  uulmcs  and  H  CH  c    a,  other  f+Ut  authonue,  tor  HtUikmttOm  ...  uir,,, 

Amon%  the  rcaafa  CUatOfncn  m  the  cues  of  Anaheim.  Am*,.  Bannm*    Cohan     Rivtn.de  and   Vernon  and   .he   Anza    t.. 
operative 


- 


% 


I  .  .  \ii*L..v;,v.  ,$«& 
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Service  territory 
-    Transmission  lines 

500  KV-AC  transmission  lines 
—  800  KV-DC  transmission  lines 
--  used  jointly  with  public  agencies 

Generating  station   hydroelectric 
A  Generating  station  fossil  fuel 
0    Generating  station  nuclear  fuel 


EFFECTIVE  OPERATING  CAPACITY  OF  EDISON'S  POWER  SUPPLY  SOURCES 


Effective 

Operating  Capacity 

X  of  Tolal 

Pomtr  Supply  Source 

(Kilowatts) ' 

Capacity 

Hydroelectric  plants 

1.173,320 

8.7 

Sleam  eleclnc  oeneratmg  plant* 

11,004,800 

81.3 

Nuclear  eleclnc  plant 

344,000 

2.5 

Purchased  power 

1,017,526 

7.5 

Toialmam  system 

13,539,646 

100. 01; 

•A«oi  January  1,    19  76 
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It  should  be  pointed  out  that  past  and  present  government 

actions  and  policies  largely  have  shaped  the  generation  and 

fuel  mix  with  which  Edison  today  supplies  its  customers. 

Future  supplies  also  will  depend  upon  various  levels  of 

government  and  their  attitudes  toward  land  use,  plant  siting, 

utilization  of  coal  and  expansion  of  nuclear  technologies 

which  is  presently  under  serious  threat  in  California. 
s 
Any  on-site  operations  on  any  utility  system  will  be  approved 

by  regulators  only  if  system  service  to  all  ratepayers  is  in 

no  way  disadvantaged. 

III.  REGULATION 

Edison  is  subject  to  regulation  as  a  public  utility  by  the 

California  Public  Utilities  Commission  (CPUC)  which  has  the 

jurisdiction,  among  other  things,  to  establish  retail  rates, 

to  regulate  service,  security  issues,  and  accounting,  and 

to  approve  all  special  contracts  with  retail  customers, 

including  on-site  and  parallel  generation  and  the  standby 
charges  associated  therewith.  The  Federal  Power  Commission 
(FPC)  regulates  resale  rates  and  various  other  matters, 
including  accounting  practices,  which  approximates  TL   of 
our  total  business. 

All  power  plants  proposed  by  utilities  or  industry  for 
development  along  the  California  coast  must  also  meet  the 
specific  plant  siting  policies  adopted  by  the  California 
Coastal  Zone  Conservation  Commission  which  were  recently 
forwarded  to  the  California  legislature  for  approval. 
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The  California  State  Energy  Resources  Conservation  and 
Development  Commission  has  certain  concurrent  jurisdictional 
responsibilities.  They  also  must  approve  all  power  plants 
proposed  to  be  located  on  the  coastline  or  that  are  larger 
than  50MW  in  size.   The  Commission  does,  however,  have 
regulations  which  permit  projects  ranging  from  50MW  to 
100MW,  under  certain  conditions,  to  be  exempted  from  its 
jurisdiction  to  affirm  its  support  of  the  economical  use 
of  waste  heat  from  existing  industrial  facilities  and 
to  speed  up  the  approval  process. 
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IV.   REGULATORY  POSITION  IN  CALIFORNIA 

The  California  Public  Utilities  Commission  (CPUC)  in  Decision  No. 

85559  (March,  1976)  specifically   ordered  Edison  to  cooperate  with 

and  evaluate  waste  heat  proposals  to  ^e  sub-.itteJ  b"  ei^ht  large 

industrials,  most  of  whom  are  cement  companies.   In  addition,  we  are 
required  to  submit  to  the  CPUC  by  July,  1976  status  reports  on  existing 

waste  heat  electric  generating  plants  and  utilization  of 

waste  heat  from  our  own  generating  facilities  for  industrial 

or  commercial  purposes.  The  utility  commissions,  utilities 

and  industry  have  already  responded  to  the  economical  use  of 

waste  energy  resources  and  are  actively  working  together 

toward  solutions  of  mutual  problems. 

The  California  State  Energy  Resources  Conservation  and 
Development  Commission  at  a  recent  meeting  proposed  regula- 
tions whereby  small  power  plants  ranging  between  50  and  100  MW 
in  size  may  be  exempted  from  the  site  certification  procedures 
of  the  Commission.   Following  is  the  Commission's  "Statement 
of  Purpose"  which  outlines  their  basic  intent  regarding 
expediting  the  siting  approval  process  within  their  juris- 
diction: 

"It  is  the  policy  of  the  State  Energy  Resources  Conservation 
and  Development  Commission  to  promote  the  development  of 
electric  energy  supply  technologies  that  prudently  conserve 
and  economically  use  energy  resources.   Utilization  of  waste 
heat  from  existing  industrial  facilities  to  generate  electricity 
and  utilization  by  industry  of  waste  heat  from  power  plants  are 
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two  such  technologies  which  are  presently  available.   A  major 
purpose  of  these  regulations  is  to  encourage  the  use  of  those 
technologies  by  expediting  the  procedures  necessary  for  the 
approval  of  waste  heat  utilization  plans." 

Va.   EDISON'S  ENERGY  CONSERVATION  PROGRAMS 

The  Edison  Company,  as  early  as  1971,  convinced  that  conserva- 
tion is  a  personal  bullet  every  American  must  bite, began  to 
put  increasing  emphasis  on  moderating  the  rate  of  growth  in 
consumer  demand.   At  that  time  we  set  the  stage  for  a  strong 
energy  management  and  individual  conservation  effort.   We 
enjoyed  our  maximum  successes  in  conservation  when,  triggered 
by  the  Arab  Oil  Embargo  of  October,  1973,  and  the  attendant 
publicity,  the  public  became  convinced  of  the  validity  of  our 
continuing  conservation  messages  and  undertook  positive  actions 
to  conserve . 

We  believe  we  have  been  highly  successful  with  our  Conservation 
Program.   However,  with  the  passage  of  time  there  is  a  tendency 
for  customers  to  revert  to  former  consumption  patterns.   To  stem 
this  tendency,  Edison  in  late  1975,  filed  with  the  California 
Public  Utilities  Commission  six  new  conservation  programs 
directed  towards  the  objective  of  maintaining  and/or  improving 
already  achieved  conservation  results  through  a  broadening  of 
Edison's  Energy  Management  Programs.   These  new  supplemental 
programs,  now  in  the  implementation  stages,  add  to  our  current 
residential  conservation  programs,  expand  our  commercial  programs 
intensify  our  communications  influencing  residential  and  commer- 
cial customer  usage  and  supplement  our  long  standing,  highly 
effective  energy  management  programs  directed  to  industrial 
customers . 
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It  is  estimated  these  new  programs  successfully  implemented 
could  lower  Edison's  anticipated  future  annual  kilowatthour 
sales  by  as  much  as  180,000,000  for  residential  and  130,000,000 
for  commercial. 

One  of  our  new  residential  programs  is  a  "Solar  Water  Heating 
Demonstration/Publicity  Program."  This  program  is  designed 
to  substitute  some  solar  energy  for  only  that  new  electric 
water  heating  that  is  currently  being  connected  to  our  lines 
and  thereby  reduce  the  need  for  system  electricity. 

The  program's  objective  is  to  focus  on  1,250  potential  new 
electric  water  heaters  and  encourage  the  installation  of 
solar  water  heating  systems  incorporating  electric  back-up 
only.   We  estimate  this  will  save  approximately  70  percent 
of  the  energy  that  would  normally  be  used  by  these  new  loads 
(nearly  4,000,000  kWh  annually). 

The  publicity  received  by  these  installations  is  expected 
to  result  in  encouraging  other  customers  to  install  solar 
water  heating  systems. 

With  Edison  warranting  the  installation  and  subsidizing  the 
maintenance  for  ten  years,  much  of  the  customer  reluctance 
to  try  something  new  should  be  overcome. 

In  short,  Edison  has  intensified  its  conservation  efforts 
placing  emphasis  on  programs  that  interface  with  industrial 
and  commercial  customers  regarding  effective  energy  management 
and  on  consumer  education  programs  for  residential  users. 
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Vb.   EDISON'S  LOAD  MANAGEMENT  PROGRAM 

Edison  has  a  "Peak  Demand  and  System  Capacity  Factor  Manage- 
ment" committee  charged  with  the  responsibility  to  identify 
and  delineate  policies  and  procedures  that  will  result  in 
modifying  our  peak  demand  to  better  optimize  the  Company's 
ability  to  serve  the  maximum  number  of  customers  for  a 
maximum  amount  of  time,  while  reducing  commitments  in  con- 
struction optimizing  fuel  inventories,  and  maintaining  a 
strong  and  viable  financial  structure. 

This  committee  has  explored   potential  system  peak  demand 
reductions  for  the  years  1980  and  1985  and  a  cost  and  time 
table  to  provide  for  testing  and  system-wide  implementation 
of  the  various  load  management  techniques.   Peak  demand 
management  technique  considerations  include   time-of-use 
rates,  interruptible  and  seasonal  rates,  domestic  water 
heater  test  and  the  installation  of  demand  controllers,  and  air 
conditioning  demand  limiters  on  customer  controlled  equipment. 
This  list  is  not  exhaustive  by  any  means,  but  merely  a 
representative  sampling  of  the  variety  of  load  management 
techniques  Edison  is  presently  working  with. 


Regarding  system  capacity  factor  management,  we  are  reviewing 
our  generation  reserve  planning  criteria,  investigating  the 
possibilities  of  increased  interconnections  with  other  systems, 
and  exchange  capacity  agreements,  mandatory  load  reductions,  and 
further  liberalization  of  the  Company's  co-generation 
philosophy . 
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As  energy  costs  continue  to  increase,  industrial  customers 
are  becoming  increasingly  aware  of  the  need  to  improve  the 
energy  efficiency  of  their  processes.   Customers,  in 
evaluating  the  feasibility  of  on-site  generation,  must  also 
consider  the  effects  of  lifeline  and  time-of-use  rates.   The 
revenue  deficiency  caused  by  providing  lifeline  service  is 
to  be  made  up  from  primarily  commercial  and  industrial  classes 
of  service.   These  subsidies,  together  with  time-of-use  rates, 
charging  more  for  service  used  during  a  utility's  peak  period, 
will,  on  the  surface,  tend  to  make  on-site  generation  look  more 
promising.   Thus,  Edison  expects  an  increase  in  the  number 
of  proposals  for  co-generation  ventures. 
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VI.   GENERAL  PROBLEMS  OF  THE  ELECTRIC  UTILITY  INDUSTRY 

The  financial  condition  of  the  electric  utility  industry  has 
been  deteriorating  steadily  in  recent  years.  With  many  com- 
panies it  has  clearly  reached  crisis  proportions. 

In  general,  Edison  shares  many  of  the  problems  which  the 
electric  utility  industry  is  currently  experiencing.   Para- 
mount among  such  problems  is  the  problem  of  prompt  reflection 
in  charges  to  cover  the  utility's  increased  operating  costs  in 
the  face  of  (a)  rapidly  increasing  costs  of  fuel,  wages,  and 
materials;  (b)  vast  capital  outlays  due  to  rapidly  escalating 
construction  costs  and  longer  construction  periods  for  the 
larger  and  more  complex  new  generating  units  needed  to  meet 
current  and  future  service  requirements  of  customers;  (c) 
greater  reliance  on  external  financing  in  capital  markets 
with  increased  annual  cost  levels  and  limited  availability 
of  both  equity  and  borrowed  capital;  (d)  declining  supply  of 
natural  gas;  (e)  effects  of  compliance  with  numerous  regulatory 
and  environmental  requirements;  and  (f)  effects  of  conservation 
efforts  in  the  use  of  energy. 

The  electric  utility  industry  is  extremely  capital  intensive 
in  that  it  generally  requires  from  $3  to  $5  of  plant  invest- 
ment for  each  $1  of  annual  revenue  compared  to  other  industries 
which  typically  invest  a  dollar  or  less  per  dollar  of  sales. 
Recently  the  figure  has  been  more  nearly  $2  of  plant  for  $1 
of  revenue  for  Edison  because  of  the  dramatic  increases  in 
fuel  costs.   Inflation  also  lias  more  of  an  adverse  impact  on 
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the  electric  utility  industry  because  of  the  long  life 
characteristics  of  its  plant  and  property. 

Utilities  are  reluctant  to  invest  in  the  small  plants  typical 
of  an  industrial  on-site  operation,  and  industrials  are 
•     accustomed  to  higher  returns  on  capital  than  that  associated 
with  electric  utility  operations. 

Public  utilities  have  been  having  serious  financial  difficulties 
for  the  last  several  years,  due  in  part   to  some  or  all  of  the 
above  listed  circumstances.   Moreover,  during  the  last  few 
years,  there  has  been  an  increasing  lack  of  investor  interest 
in  electric  utility  stocks  even  though  many  such  stocks  have 
been  selling  at  less  than  book  value.   Many  electric  utilities 
have  been  de-rated  with  regard  to  their  senior  securities  and 
have  as  a  result  had  to  pay  unprecedentedly  high  interest 
rates  on  their  bonds.   Most  industrials  have  enough  capital 
problems  of  their  own,  and  do  not  wish  to  commit  funds  to  utility 
type  operations  if  they  can  avoiH  it. 

VII.   SPECIAL  PROBLEMS  OF  CALIFORNIA  UTILITIES 
A.   Oil  and  Gas 
Edison's  oil  and  gas-fired  plants  currently  represent  approxi- 
mately 7 7%  of  its  total  electric  generating  capacity  of  over 
13,500  Megawatts.   In  the  past  few  years  there  has  been  a 
rapid  growth  in  Edison's  dependency  on  low  sulfur  fuel  oil 
which  since  1966  has  been  required  to  meet  stringent  local 
Air  Pollution  Control  Regulations.   The  increased  dependency 
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on  such  low  sulfur  oil  for  use  in  generating  electricity 

is  caused  principally  by  the  sharp  decline  in  the  availability 

of  natural  gas  for  electric  generating  fuel. 


EDISON'S  FUEL  MIX  AND  COST 


1975 

PERCENT  OF  THERMAL  GENERATION  BY   FUEL: 

Gas   \6*/< 

Oil    60 

Coal    18 

Nuclear    6 

Total     100% 

AVERAGE    FUEL    COST  —  UNIT    OF 
PURCHASE  (a) 

Gas  |*/mcf)    91  6 

Oil  (S/bbl)   16  34 

Coal  (J 'ton) 5  68 

average  cost  \t   rrrbtu): 

Gas    87  0 

O.I     !  ....  267  1 

Coal    30.5 

Nuclear    17  2 

AVERACE    FUEL    COST    |tf  'm'-'btu|     176  7 

AVERAGE   FUEL   COST    PER   KWH   (mills) 17  91 

on   iNviNTOkv  —  year  eno  |bbls)   |000|      .  19.176 


1971 


23% 

26% 

47% 

53% 

69% 

|         78% 

51 

53 

31 

29 

18 

22 

20 

17 

17 

12 

7 

- 

100% 

4 
100% 

5 

100'', 

6 

100% 

6 
100% 

lotr; 

61.3 

415 

38.9 

362 

336 

33  4 

12.08 

5.93 

4.80 

369 

246 

2  08 

5.34 

4.51 

4.09 

3  38 
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Edison  used  up  to  807o  gas  fuel  for  its  gas  and  oil  fired 
boilers  and  consumed  less  than  10  million  barrels  of  fuel  oil 
each  in  the  years  prior  to  1969.   However,  since  that  time, 
Edison's  oil  consumption  has  risen  to  an  estimated  48.6  mil- 
lion barrels  in  1976,  when  virtually  no  natural  gas  will  be 
available  for  such  use.   The  non-availability  of  natural  gas 
is  expected  to  continue  in  the  following  years,  requiring 
still  further  increased  reliance  by  Edison  on  low  sulfur  oil 
for  the  near  future.   This  dependency  on  oil  makes  the  re- 
capture of  waste  heat  for  generation  particularly  desirable 
if  at  all  feasible. 

B.   Air  Pollution 
Southern  California's  dependency  on  high-cost,  low- sulfur 
fuel  oil  from  predominately  foreign  sources,  is  the  outcome 
of  the  near  disappearance  of  natural  gas  supplies  available 
for  electric  generation  and  other  industrial  uses,  together 
with  the  applicable  governmental  air  pollution  control  laws 
and  regulations  in  Southern  California  which  limit  the  use 
of  petroleum  fuels  that  can  be  used  for  electric  power 
generation  and  certain  other  industrial  applications  to  those 
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fuels  having  less  than  five-tenths  of  one  percent  (0.57o) 
sulfur  content  by  weight.   The  significant  increase  in 
demand  for  such  low- sulfur  fuels  has  resulted  in  substantial 
increases  in  their  costs.   The  availability  of  such  fuels 
is  limited  as  to  domestic  sources  -  hence  our  large  dependence 
on  foreign  source  low- sulfur  fuels. 

Many  industrials  face  the  same  or  more  severe  air  pollution 
restrictions.   In  some  cases,  industrials  seeking  an  on-site 
arrangement  have  done  so  primarily  because  of  pollution 
restrictions  -  not  because  of  energy  conservation  or  manu- 
facturing economics. 

C.   Limited  Alternatives 
The  scarcity  of  sufficient  domestic  low-sulfur  crude  oil  from 
which  acceptable  low  sulfur  residual  fuels  could  be  processed 
has  caused  Edison,  of  necessity,  to  enter  into  supply  contracts 
with  refiners   with  access  to  foreign  low-sulfur  crude  oils  and 
foreign  low-sulfur  residual  oils.   The  low-sulfur 
fuel  oil  thus  acquired  includes  in  its  price  the  cost  of  trans- 
portation, import  fees,  taxes,  and  domestic  refining,   if  necessary. 
This  results  in  a  high  average  cost  for  low-sulfur  fuel  oil. 
The  average  cost  of  residual  fuel  increased  from  an  average 
purchase  price  of  $2.38  per  barrel  in  1969  to  an  average  pur- 
chase price  in  excess  of  $16.50  per  barrel  in  August,  1975, 
more  than  a  700%  increase  in  the  5-year  period. 
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The  sharp  increase  in  costs  of  fossil  fuels  can  affect 
the  ability  of  our  industrial  customers  to  consider  on- 
site  generation  in  the  usual  term.   With  the  virtual  dis- 
appearance of  gas  supplies  available  for  industrial  uses, 
with  severely  limited  domestic  supplies  of  suitable  oil, 
expensive  foreign  oil  sources  appear  to  be  the  only  fuel 
readily  available.   This  situation  makes  on-site  desirable 
from  an  economic  point  of  view,  but  risky  as  to  reliability 
of  fuel  supply. 
VIII.  ON-SITE  GENERATION  AND  THE  ELECTRIC  UTILITY  INDUSTRY 

A.  History 

In  the  thirties,  utility  distribution  facilities  operated  on 
lower  voltage  levels,  generating  electricity  principally  from 
low  cost  hydro  with  reasonably  priced  gas  and  oil  available 
to  supplement.   Distribution  systems  did  not  serve  all  rural 
areas  in  those  days. 

With  the  rapid  increase  in  the  economy  and  rural  and  urban 
growth  after  World  War  II,  utility  systems  expanded  to  present 
dependency  on  thermal  generation,  for  new  hydro  sites  were 
inadequate  to  serve  the  growth.   Transmission  and  distribution 
technologies  advanced  rapidly  so  that  within  two  decades, 
virtually  all  areas  in  the  United  States  became  accessible 
to  electric  power. 

B.  Present  Status 

Edison,  up  to  the  late  sixties,  enjoyed  around  757»  of  its 
total  energy  requirements  in  interrupt ible  gas  for  its 
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generating  plants.   This  is  no  longer  true.   In  1976,  only 
570  of  our  much  larger  energy  source  requirements  is  expected 
to  be  natural  gas. 

Large  manufacturers  who  increased  their  usage  of  cheap 
interruptible  gas  during  the  past  decade  are  also  forced 
to  burn  much  higher  priced  cost  fuel  oil  most  of  the  time. 
Local  gas  suppliers  faced  with  delays  in  processing  of 
construction  permits,  EIR's  and  exploration  and  development 
of  new  domestic  and  foreign  fields,  predict  their  firm 
customers  could  be  curtailed  in  a  few  years. 

The  best  potential  candidates  for  on-site  generation  are 
customers  whose  processes  involve  the  use  of  steam  and 
produce  waste  heat  as  a  by-product.   A  limited  number  of 
large  electric  users  (generally  the  utilities'  "very  large 
power"  customer  classification)  such  as  petro-chemical , 
cement,  steel,  air  separation  and  glass  industries  are 
included  in  this  category. 

Other  candidates  for  on-site  generation  include  plants  which 
could  operate  from  gas  prime  movers  and  industries  which 
could  utilize  coal  either  in  the  process  or  for  production 
of  steam. 

Gas  field  producers  and  refinery  operators  are  also  candidates 
for  on-sice  generation.   Excess  or  waste  heat  is  a  by-product 
of  these  processes.   The  available  heat  is  reclaimed   in  waste 
heat  boilers  to  produce  high  pressure  steam  for  electric 
generators.   Both  of  these  industries  lend  themselves  to 
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on-site  generation  possibilities  because  their  by-products 
can  utilize  generators  sufficiently  large  to  make  on-site 
generation  economically  feasible. 

Some  of  the  other  energy  technologies  which  lend  themselves 
to  electric  generation  and  which  are  becoming  more  economically 
affordable  to  homeowners  and  small  businesses  are  solar  power, 
fuel  cells  and  wind  power. 

IX.   WHAT  MAKES  ON-SITE  GENERATION  FEASIBLE 

On-site  generation  means  a  customer  produces  all  or  a  part 
of  his  own  electrical  requirements  as  contrasted  to  receiving 
central  station  or  utility  service.   What  makes  certain 
industrial  plants  potential  candidates  for  on-site  generation? 

1.  It  is  our  experience  that  the  plant  must  be  sufficiently 
large  to  produce  enough  steam  or  waste  heat  to  reasonably 
balance  its  electrical  requirements. 

2.  The  enterprise  must  be  profitable  enough  to  finance 
a  front-end  capital  investment  of  $500  to  $1,000  per 
installed  kilowatt  capacity,  while  carrying  a  low  rate 
of  return  on  its  investment  for  generation. 

3.  Th%  operation  must  be  continuous  enough  throughout  each 
and  every  twenty- four  hour  period  to  benefit  from 
operating  characteristics. 
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4.  The  plant's  load  factor  should  be  high  enough  (80%  or 
better)  in  order  to  operate  its  capacity  efficiently. 

5.  To  properly  preserve  the  investment,  the  plant  should 
be  serviced  by  an  experienced  and  full-time  main- 
tenance staff. 

6.  Reliability  may  require  redundancy,  and  redundancy 
means  higher  capital  costs. 

7.  The  minimum  optimum  plant  generation  is  generally  in  the 
order  of  5,000  kW. 

8.  The  energy  source  for  the  generation,  whether  it  is 
waste  heat,  steam,  or  fossil  fuel  must  be  an  assured 
continuous  supply  for  the  life  of  the  plant. 

9.  Escalation  of  such  costs  as  labor,  fuel,  and  supplies 
must  be  carefully  considered  for  the  life  of  the  plant. 

10.  Environmental  requirements,  including  permits,  variances, 
air  pollution  control  equipment,  etc.  must  be  realistically 
appraised. 

11.  The  on-site  power  station's  space  requirement  must  be 
included  in  the  area  for  industrial  site  development. 
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WHAT  DOES  THE  UTILITY  INDUSTRY  THINK  OF  ON-SITE 
There  has  never  existed  a  consistent,  coherent  electric  utility 
industry  position  regarding  on-site  generation.   Utilities 
have  generally  been  concerned  about  the  potential  loss  of  base 
load,  about  the  use  of  utility  transmission  facilities  for 
wheeling,  and  about  any  idea  that  the  utility  system  might 
be  expected  to  provide  backup  to  on-site  generation  without 
adequate  compensation. 

However,  the  electric  utility  industry  recognizes  that  the 
potential  for  energy  conservation,  through  the  use  of  energy 
sources  that  have  heretofore  been  ignored  or  labeled  "waste," 
probably  exists  in  many  industrial  operations.   Therefore, 
electric  utility  policies  that  were  established  to  compete 
with  the  promotion  of  natural  gas-fired  isolated  generation 
are  presently  being  modified  to  allow  and  encourage  co-generation 
projects  based  on  the  use  of  industrial  "waste"  energy. 

The  prevailing  attitude  has  come  to  be  that  if  a  project  is 
both  technically  and  economically  feasible,  then  the  utility 
will  itself  give  serious  consideration  to  installing  the 
generation.   In  spite  of  this  newly  liberalized  attitude  in 
most  companies,  there  properly  remains  a  consistent  insistence 
among  utility  system  operators  that  frequency  control  remain 
the  province  of  the  utility  system  and  that  the  system  be 
adequately  protected  from  undue  outside  influence.   There 
also  is  a  longer  range  concern  that  a  continued  proliferation 
of  many  small  units  spread  over  the  utility  system  might 
compound  the  already  complex  problems  of  system  dispatch 
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beyond  reasonable  handling.   In  summary,  the  utility  industry 
believes  that  the  potential  for  increased  utilization  of 
the  co-generation  concept  is  real,  but  that  both  the  magnitude 
and  impact  of  that  potential  have  perhaps  been  overstated 
by  on-site  proponents  in  their  explanation  of  co-generation 
benefits. 


It  should  also  be  pointed  out,  that  the  utility  must  provide 
adequate  standby  facilities  to  serve  parallel  facilities  and 
be  ready  to  provide  backup  capacity  and  energy  at  a  moment's 
notice.   For  providing  standby  service,  the  utility  must  be 
fully  compensated  by  the  customer  requiring  such  service. 
This  will  prevent  the  inequitable  distribution  of  such  costs 
to  other  ratepayers  who  would  otherwise  subsidize  the  few 
potential  co-generation  plants. 

XI.   WHAT  DOES  AN  INDUSTRIAL  FIRM  SEEK  IN  ON-SITE  GENERATION 

Economics  usually  dictates  whether  or  not  an  industrial  firm 
goes  on-site.   The  higher  the  energy  cost  per  unit  of  product 
the  greater  the  incentive  to  study  on-site  as  an  alternative 
to  taking  central  station  power. 

a)    For  those  industries  which  have  processes  that 
lend  themselves  to  on-site  generation  there  is 
a  natural  inclination  to  periodically  investigate 
the  feasibility  of  reducing  energy  costs  through 
conversion  to  on-site  generation. 
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b)  High  front  end  capital  costs  can  be  reduced  to  make 
on-site  appear  more  attractive  if  the  firm  relies 
on  the  utility  to  provide  backup  service  for 
reliability.   This  approach  saves  the  customer  the 
costs  of  installing  expensive  redundant  generating 
equipment  needed  for  reliability  purposes. 

c)  "Very  large"  customers  with  multiple  plants  in  a 
utility's  service  territory  may  want  to  have  wheeling 
and  combined  metering.   This  concept  is  not  cost- 
effective  or  practical  from  an  electrical  stability 
viewpoint.   Additionally,  the  concept  poses  numerous 
liability  problems  in  the  event  of  transmission 
problems.   The  customer  also  may  not  be  able  to  afford 
his  fair  share  of  the  costs  of  wheeling  as  do  the 
various  interconnected  utilities. 

d)  To  comply  with  air  and/or  water  pollution  requirements 
certain  industries,  such  as  the  cement  industry, 

may  find  that  on-site  generation  is  the  most  feasible 
alternative. 

e)  Many  process  industries  such  as  petro-chemicals  have 
waste  heat  available  which  can  be  captured  and  used 

to  produce  high  pressure  steam  for  use  in  steam  electric 
generators.   However,  this  recaptured  energy  must  have 
assured  long  term  availability  to  make  on-site  pay  out 
economical ly . 
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XII.   EDISON'S  RESPONSE  TO  ON-SITE  GENERATION  REQUESTS 

Edison,  for  over  a  decade,  has  seriously  considered  all  on-site 
generation  requests.   During  the  early  years  of  co-generation 
promotion,  or  total  energy  as  it  was  known  then,  many  of  our 
customers  requested  assistance  in  evaluating  the  economic 
feasibility  of  co-generation  versus  purchased  pov^er  from  our 
system.   After  analyzing  dozens  of  such  installations,  we 
concluded  that  very  rarely  are  all  the  components  present  that 
make  an  isolated  generation  installation  economically  justified, 
but  prospects  are  enhanced  if  the  utility  system  can  serve  as 
the  electricity  sink. 

Ten  years  ago  in  1966,  Edison  installed,  and  continues,  to  this 
day,  to  operate  a    15MW   combustion  turbine-steam  production 
plant  for  a  paper  company.   Also,  until  recently  we  operated  a 
15MW  combustion-turbine  installation  wherein  the  customer  received 
the  exhaust  heat  for  use  in  his  own  waste  heat  boiler.   This  entire 
installation  was  bought  by  the  customer,  who  now  purchases  stand- 
by electric  service  from  Edison.   At  a  different  location,  we 
plan  to  connect  this  same  customer's  own  4MW  combustion- turbine 
in  parallel  with  the  Edison  system  through  a  co-generation 
agreement . 

As  another  example,  we  have  a  large  steel  complex  with  blast 
furnaces  in  our  service  territory.   In  an  attempt  to  capture  and 
use  the  available  waste  energy  and  to  minimize  the  air  pollution 
impact  of  this  operation,  Edison  joined  with  the  customer  to  make 
an  extensive  study  into  the  feasibility  of  co-generation.   The 
economics  were  not  favorable  at  that  time  and  the  project  was 
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tabled.   This  project  is  now  dormant. 

Currently  we  are  investigating  the  possibility  of  eleven 
co-generation  requests  ranging  in  sizes  from  3kW  (wind  generator) 
to  77MW.    We  expect  at  least  one  of  the  11  requests  presently 
under  consideration  to  be  on  our  lines  and  in  parallel  with  our 
generators  before  the  end  of  this  year.   A  special  contract  with  the 
CPUC's  approval  is  necessary  to  permit  parallel  operation  with 
customer's  equipment;  however,  we  recognize  that  we  are  in  an 
era  when  energy  conservation  is  paramount,  thus  it  is  incumbent 
upon  us  to  seek  every  feasible  and  economic  solutions  to  power 
supply  including  on-site.   Conversely,  we  cannot  encourage  or 
permit  systems  which  deteriorate  the  general  reliability  of 
central  station  power  or  otherwise  disadvantage  our  total 
customer  body. 


1282 


XIII.    ON-SITE  GENERATING  PLANTS  IN  EDISON  SERVICE  TERRITORY 

An  example  of  the  on-site  opportunities  that  we  experienced 
from  February,  1968  to  December  1970--a  period  of  thirty-five 
months--is  contained  in  Exhibit  "A".   There  were  eight  (8) 
on-site  isolated  generating  plants  in  Edison  territory  as  of 
December,  1970.   Since  then,  the  two  gas  utility  generators 
were  discontinued  and  electric  service  taken  from  Edison. 


The  six  remaining  on-site  generation  plants  remaining  in 
our  territory  are: 


Type  of  Business 


Mfg.  Chemical  Products 
Ridgecrest  District 
35,000  kW 
(Increasing  to  50,000  kW) 


Aerospace 
Torrance  District 
500  kW 


§  tier  Reclamation 
Huntington  Beach  District 
1,000  kW 


^  •   Mfp,  Ceme  n  t 

VictorvilTe  District 
15,000  kW 


Type  of  Equipment 

Steam  Turbines 
Process  steam  is  generated 
from  boilers  which  operate 
on  gas  or  oil.   Company 
has  San  Bernardino  County 
approval  to  use  "best  tech- 
nology available"  for  burning 
coal--an  energy  conservation 
oroject . 

Combustion  Turbine 
Uses  gas  for  turbine  Unit 
similar  to  one  used  on  air- 
craft and  is  considered  a 
"demonstration  unit"  that 
serves  their  cafeteria. 
Main  plant  is  on  Edison  system-- 
a  demonstration  unit. 

Combustion  Turbine 
Uses  sewer  gas  from  reclamation 
plant--an  energy  conservation 
project . 

Steam  Turbines 

Heat  exchanger  at  end  of  kiln 
produces  steam.   System  was 
installed  because  of  need  to 
reduce  temperature  of  air 
j'.oing  to  bag  house.   Air 
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Type  of  Business  Type  of  Equipment 

pollution  requirements 
required  bag  house  and, 
subsequently,  heat  exchanger/ 
steam  generator--an  air 
pollution  requirement. 

5 .   Water  Reclamation  Gas  Engines 

Long  Beach  District         Uses  sewer  gas--an  energy 
5,000  kW  conservation  project. 

6-   Mfg.  Gypsum  Products        Steam  Turbines 

Compton  District  Operate  off  process  steam 

3,750  kW  produced  by  a  boiler  using 

gas  or  oil--an  energy  con- 
servation project . 

Two  of  these  plants  were  installed  to  utilize  process  steam 
readily  available;  two  water  reclamation  plants  utilize 
low  BTU  "sewer"  gas;  one  plant  involved  a  "demonstration" 
unit;  and  one  plant  was  forced  into  generation  because  of  air 
pollution  requirements.   Four  of  these  plants  operate 
continuously  with  load  factors  greater  than  907o. 

XIV.   IMPLICATIONS  OF  HR  12461,  SECTION  310-- INDUSTRY  AND  ON-SITE  GENERATION 

It  appears  the  implied  policy  of  this  section  is  to  foster 
increased  competition  in  the  electric  utility  industry  in  part 
through  encouraging  mass  utilization  of  on-site  generation  and 
requiring  utilities  to  provide  backup  generation. 

Plants  with  sufficient  available  waste  heat  are  already  eligible 
for  possible  co-generation  through  the  application  of  existing 
rates,  the  cooperation  of  the  utilities  and/or  the  encouragement 
of  state  public  utilities  commissions. 
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Those  plants  without  sufficient  available  waste  heat  would  require 
gas,  oil,  or  coal  as  its  principal  energy  resource.   The  use  of 
gas  or  oil  for  these  applications  would  not  be  in  the  interest  of 
energy  conservation.   The  use  of  coal  would  have  limited  applications 
in  California  as  well  as  tremendous  environmental  constraints. 

It  should  be  pointed  out  that  most  utilities  already  provide 
standby  or  backup  generation  service,  usually  through  some  special 
agreement.   Edison,  like  many  other  utilities,  has  provisions  in 
its  rules  and  tariffs  that  are  applicable  to  customers  who  elect 
standby  or  breakdown  service  where  the  entire  electrical 
requirements  on  the  customers'  premises  are  not  regularly 
supplied  by  Edison. 

Historically,  the  standby  service  provided  by  utilities  has  been 
reserved  for  large  customers  and  the  probability  of  their  using 
such  service  is  very  small.   If  this  scenario  were  to  change 
substantially  and  a  great  number  of  individual  users  were 
encouraged  to  provide  on-site  generation  for  themselves  in 
parallel  with  electric  utilities,  the  complications  and 
burdens  imposed  upon  the  utilities  could  have  detrimental 
effects . 

Electric  utilities  to  maintain  reliability  of  service  must 
hold  a  certain  amount  of  generation  in  reserve  to  allow  for 
planned  and  unplanned  outages.   The  addition  of  large  numbers 
of  plants  with  co-generation  would  severely  handicap  the 
operation  of  central  station  power  systems  because  the  co- 
generation  plants  cannot  be  relied  upon  by  the  utility  as  a 
"firm"  generation  resource.   Providing  service  to  standby 
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or  co- generation  customers  creates,  in  effect,  a  duplication 
of  capacity  in  the  event  the  plant  requires  assistance.   Thus, 
in  the  event  a  problem  common  to  all  or  many  of  these  individual 
"on-site"  generators  were  to  occur  causing  them  to  require 
standby  service  near  "simultaneously,"  the  additional  load 
burden  on  the  utility  could  be  great  enough  to  cause  an  overload 
condition  and  threaten  the  entire  system. 

The  problem  becomes  more  complicated  when  considering  proposals 
for  the  development  of  energy  industrial  centers    The  chief 
hurdle  to  this  kind  of  an  arrangement  is  to  find  a  community 
willing  to  accept  not  only  the  power  plant,  but  a  large  number 
of  industrial  firms  on  a  single  site.   In  the  face  of  increasing 
no-growth  community  ordinances,  this  may  be  difficult  to  do. 

XV.   SUMMARY  AND  CONCLUSIONS 

Utility  commissions,  utilities  and  industry  are  actively  working 
together  to  resolve  mutual  problems  relating  to  the  use  of  waste 
energy  resources  and  on-site  generation.   That  utilities  are  strongly 
motivated  to  avoid  the  need  to  expand  generating  capacity  by  working 
to  eliminate  wasteful  energy  applications  and  conversely  encouraging 
effective  utilization  of  every  feasible  recapturable  energy  output. 
Edison  in  1971  recognized  the  need  to  moderate  the  rate  of  growth 
in  consumer  demand  and  took  positive  action  by  implementing  energy 
management  programs.   Like  Edison,  most  utilities  in  addition  to 
their  energy  conservation  activities  also  have  load  management 
programs  committed  to  optimizing  the  Company's  ability  to  serv 
its  customers  with  existing  plants  while  reducing  future  construction 
requirements  and  maintaining  a  strong  financial  structure. 
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However,  there  is  still  much  to  be  learned  about  the  cost 
effectiveness  and  reliability  of  mechanical  load  control 
devices  as  well  as  customer  acceptance  to  constraints  in 
their  living  and  working  habits. 

The  electric  utilities  industry  has  long  been  concerned  with 
those  enterprises  which  have  readily  available  process  or  waste 
heat.   These  are  the  likely  candidates  for  on-site  generation, 
provided  that  certain  economies  are  present  and  that  their 
operations  are  continuous  enough  to  maintain  a  high  load  factor 

While  there  are  still  many  drawbacks  to  on-site  generation  as  a 
viable  alternative  to  receiving  central  station  power,  there  is 
a  noticeable  increase  in  attention  to  on-site  generation.   Primary 
among  the  reasons  causing  this  increase  in  interest  is  the  steadily 
increasing  price  of  environmentally  acceptable  fuels,  especially 
in  Southern  California  where  fuel  alternatives  are  limited,  air 
and  water  pollution  regulations  and  the  effects  of  changing 
regulatory  attitudes  in  rate  design. 

Still  to  be  explored  in  depth  is  the  ability  of  utility  plants, 

new  or  existing,  to  share  waste  heat  with  new  neighboring  industrial 

complexes.   We  are  exploring  one  such  possibility  at  this  moment. 

It  is  our  belief  that  there  does  not  now  exist  any  legal  or 
regulatory  barrier  to  on-site  generation  beyond  the  control  of  the 
utility,  the  customer  and  state  regulatory  agencies  working  together 

I  appreciate  your  invitation  and  this  opportunity  to  communicate 
with  you  and  your  committee  regarding  the  matter  of  on-site 
generation . 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Jack  Owens.   I  teach  law  at  Boalt  Hall,  the  School  of 
Law  of  the  University  of  California  at  Berkeley.   I  am  also  associated 
with  the  Earl  Warren  Legal  Institute,  which  is  situated  at  Boalt.   The 
Institute  is  devoted  to  the  study  of  a  broad  range  of  issues  of  public 
policy,  including  the  study  of  alternative  sources  of  energy  and  energy 
conservation.   Some  of  this  work  Is  done  in  conjunction  with  Lawrence 
Berkeley  Laboratory,  which,  as  the  Subcommittee  knows,  has  an  enormous 
expertise  and  capability  in  the  area  of  energy  research. 

I  am  pleased  to  respond  to  the  Subcommittee's  Invitation  to  speak 
to  some  of  the  legal,  institutional  and  regulatory  issues  raised  by 
the  prospect  of  increased  reliance  on  on-site  generation,  or  co-genera- 
tion, of  electric  power.   Subsection  310(c)  of  H.R.  12461,  the  proposed 
"Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act,"  deals 
with  on-site  generation.   The  subsection  directs  the  Energy  Research 
and  Development  Administration  (ERDA)  to  study  and  to  report  to  Congress 
within  one  year  on  the  economic  and  legal  aspects  of  on-site  generation, 
which  is  defined  to  include  "individual  systems  for  generating  electri- 
city at  or  near  the  site  of  consumption,  not  for  sale  to  the  general 
public,  and  which  include  means  for  utilizing  waste  heat  produced  in 
the  process  of  such  generation..."   Among  the  matters  to  be  explored 
under  subsection  310(c)  are  the  consequences  of  requiring  electric 
utilities  to  provide  backup  generation  (presumably  to  an  industrial 
concern  engaged  in  on-site  generation),  of  requiring  electric  utilities 
to  establish  connection  with  and  purchase  surplus  electric  energy  at 
reasonable  rates  from  an  on-site  generation  facility  (the  same  pre- 
sumption), and  of  prohibiting  the  construction  of  such  on-site 
generating  facilities  without  any  provision  for  on-site  back-up 
generation  (ditto). 

The  authors  of  H.R.  12^61  are  to  be  heartily  commended  for 
encouraging  an  increased  utilization  of  on-site  generation.   If 
properly  structured  and  implemented,  on-site  generation  offers,  I 
believe,  a  significant  opportunity  for  the  efficient  production  of 
energy  at  reduced  costs  —  taking  the  term  costs  in  its  broadest 
sense  to  Include  not  only  the  price  of  electric  power  to  the  industrial 
and  Individual  consumer  but  also  the  total  consumption  of  energy- 
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producing  fuels  as  well  as  the  Injury  we  all  suffer  from  any  unneces- 
sary environmental  degradation.   Increased  on-site  generation  may  also 
offer  us  an  important  but  presently  undeveloped  alternative  energy 
source  that,  along  with  other  alternatives,  we  should  pursue  diligently 
in  order  to  reduce  our  increasing  and  alarming  reliance  on  non- 
domestic  energy  sources. 

However,  while  subsection  310(c)  offers  a  commendable  step   in 
the  right  direction,  it  seems  to  me  that  in  order  to  maximize  the 
benefits  to  be  obtained  from  the  study  to  be  undertaken,  the  Sub- 
committee either  on  the  face  of  subsection  310(c)  or  in  the  accompanying 
legislative  history  should  give  more  detailed  guidance  to  ERDA  as  to 
the  kinds  of  legal,  institutional,  and  regulatory  issues  that  must  be 
fully  analyzed  as  a  concomitant  to  the  expanded  development  of  on-site 
generation.   (I  leave  to  other  witnesses  before  you  today  the  task  of 
suggesting  further  technical  and  economic  issues  for  analysis  beyond 
those  presently  set  forth  in  subsection  310(c).)   Without  proposing 
definitive  answers  or  purporting  to  be  all-encompassing,  for  it  is 
premature  to  attempt  either  goal,  I  would  like  to  devote  my  statement 
to  an  outline  of  some  of  the  above  issues. 

Before  turning  to  specifics,  it  may  be  useful  to  note  the  multi- 
step  inquiry  that  seems  in  order  to  explore  in  an  optimal  way  the 
legal,  institutional  and  regulatory  issues  posed  by  increased  on-site 
generation.   First,  one  should  identify  the  legal  and  regulatory 
barriers  that  presently  stand  in  the  way  or  may  stand  in  the  way  of 
on-site  generation  —  particularly  the  barriers  or  perceived  barriers 
to  the  sale  of  excess  electricity  generated  on  site  by  an  industrial 
concern  and  to  the  provision  of  adequate  back-up  capacity  by  an 
adjoining  electric  utility.   Given  the  apparent  and  apparently  signi- 
ficant inherent  economies  offered  by  on-site  generation  in  many  circum- 
stances, one  perhaps  can  be  forgiven  the  assumption  that  what  we  may 
have  is  an  Instance  of   legal  and  regulatory  strictures,  designed  to 
serve  other  goals,  standing  in  the  way  of  a  desirable  technological 
development  that,  were  the  forces  of  the  free  market  left  less 
encumbered,  might  well  arise  on  Its  own. 
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Second,  one  should  assess  whether  the  lifting  of  legal  and 
regulatory  barriers  to  increased  on-site  generation  would  have 
unacceptably  untoward  side  effects.   Assuring  industrial  firms 
willing  to  undertake  on-site  generation,  either  alone  or  in  a  Joint 
venture  with  an  electric  utility,  that  those  firms  would  not  thereby 
subject  themselves  to  the  labyrinth  of  Federal  Power  Commission 
or  state  PUC  jurisdiction  and  regulation  or  to  the  Draconian  provi- 
sions of  the  Public  Utility  Holding  Company  Act  would  probably  do 
wonders  for  the  advancement  of  on-site  generation  —  particularly 
if  the  prices  for  electric  power  continue  to  rise.   But  query  whether 
there  are  unacceptable  risks  in  such  exemptions?   The  answer  is 
probably  no  in  the  examples  just  given,  but  the  question  must  still 
be  addressed  and  with  some  care.   The  lifting  or  modifying  of 
existing  legal  and  regulatory  barriers  to  on-site  generation  must  be 
done  with  an  eye  to  the  premises  for  such  barriers. 

Third,  an  assessment  should  be  made  of  whether  the  removal  or 
modification  of  existing  hurdles  will  be  enough   to  lead  to  a  signi- 
ficant increase  in  on-site  generation.   If  not,  then,  fourth,  an 
appraisal  should  be  undertaken  of  possible  outright  incentives  to 
on-site  generation.   Of  course  it  goes  without  extended  statement 
that  such  potential  incentives  must  be  evaluated  on  their  intrinsic 
merit,  to  determine  whether  the  game  is  worth  the  candle. 

Let  me  turn  now  to  a  description  of  how  on-site  generation  or 
co-generation  might  work.   Different  approaches  are  possible,  and 
they  may  raise  different  issues. 

What  Is  On-Slte  Generation  or  Co-generation? 

It  seems  to  be  generally  assumed  that  on-site  generation  or  co- 
generation  of  electric  power  can  arise  in  two  ways,  to  which  I  will 
turn  In  a  moment.   Both  ways  take  into  account  the  happy  circumstance 
that  many  industries  and  many  utilities  produce  considerable  amounts 
of  steam  and  that  that  steam  in  theory  could  serve  a  double  purpose  -- 
the  generation  of  electric  power  and  the  conduct  of  the  industrial 
process  for  which  it  is  currently  utilized.   Unfortunately,  today's 
production  of  steam  by  utilities  and  industrial  firms  for  the  most 
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part  occurs  independently  (in  watertight  compartments,  if  you  will) 
and  represents  a  technologically  unnecessary  duplication  of  effort 
and  a  consequent  overuse  of  energy  resources  devoted  to  the  production 
of  steam.   To  the  extent  that  utilities  are  unable  to  use  steam 
(or,  perhaps  more  accurately,  heat)  to  produce  electricity,  they 
are  faced  with  a  problem  of  discharge.   The  discharge,  in  the  form 
of  unused  heat,  generally  must  be  made  into  the  environment, 
subject  to  the  requirements  of  existing  environmental  laws.   The 
problem  arises  in  part  because  the  efficient  generation  of  electricity 
requires  steam  at  relatively  high  temperatures.   The  lower  temperature 
steam  remaining  after  generation  of  electricity  could  be  used  as 
process  steam  for  industrial  purposes  (or  for  other  heating  purposes). 
Generally  today  it  is  not. 

From  an  industrial  concern's  viewpoint,  the  opportunity  exists  — 
although  today  it  is  generally  foregone  —  to  heat  steam  to  tempera- 
tures somewhat  higher  than  necessary  for  industrial  processes  and 
then  to  draw  off  the  extra  heat  in  the  form  of  electrical  energy. 
This  would  require  the  installation  of  steam  producing  boilers  of 
greater  capabilities  than  today's  standard  industrial  facilities 
(or  perhaps  the  modification  of  existing  facilities,  where  that  is 
possible).   The  return  in  the  investment  in  the  new  boiler  installation 
or  modification  would  be  in  the  form  of  electricity  generated  in- 
house  at  efficient  costs.   In  those  cases  where  an  industry  is  capable 
of  becoming  a  net  producer  of  electricity,  generating  more  than  it  uses 
locally,  the  return  also  ought  to  be  in  the  form  of  sales  of  electric 
power  to  an  adjoining  utility. 

If  we  were  to  marry  the  current  steam-producing  function  of  the 
utilities  and  of  some  industries,  the  advantages  would  be  obvious. 
One  steam  boiler  could  take  the  place  of  two,  thus  reducing  the  over- 
all commitment  of  assets  to  both  Industries.   The  total  amount  of  fuel 
used  in  this  country  to  produce  steam  could  be  reduced,  as  could  the 
total  amount  of  discharge  of  effluents  into  our  waters  and  particles 
and  gases  into  our  air.   In  theory,  depending  on  the  feasibility  of 
transporting  usable  amounts  of  process  steam  from  a  utility  to  an 
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industrial  concern,  the  thermal  discharges  of  utilities  could  be  put 
to  a  better  purpose.   In  general,  the  economics  of  a  sensible  joint 
endeavor  would  be  realized. 

One  way  to  achieve  these  benefits,  call  it  Type  A,  would  be  for 
industrial  concerns  heavily  involved  in  the  production  of  process 
steam  to  engage  in  on-site  generation  of  electricity.   They  would 
couple  enhanced  boiler  capabilities  with  a  back  pressure  turbine  or 
otherwise  use  known  or  state  of  the  art  mechanisms  for  splitting  the 
heat  produced  by  the  boilers  between  process  steam  and  the  generation 
of  electricity.   To  the  extent  that  steam  in  this  country  today  is 
utilized  for  the  desired  double  purpose,  it  tends  to  be  in  this  way. 
The  industry  at  issue  would  then  either  reduce  its  demands  for 
electricity  from  its  adjoining  utility  or,  in  theory  and  in  some  cases, 
switch  roles  from  consumer  to  producer  of  electricity.   A  backup 
source  of  electrical  power  obviously  is  essential  to  this  approach. 

A  second  approach,  call  it  Type  B,  is  for  a  utility  to  sell 
unused  steam  to  an  industrial  concern  (or  to  a  central  residential 
heating  plant,  for  that  matter).   The  utility  could  do  this  on  its 
own  or  a  utility  and  an  industrial  partner  could  jointly  undertake 
co-generation  through  a  dual  purpose  generation  facility.   The  latter 
approach  would  lead  to  one  set  of  boilers  and  turbines  with  the 
utility  and  industrial  partners  sharing  the  resultant  steam  and 
electricity  In  some  sensible  way.   Type  B  is,  I  believe,  less  common 
today  (if  it  exists  to  any  significant  degree  at  all),  but  it  is  not 
clear  that  there  is  any  technological  reason  for  it  to  be  so. 

At  this  point,  note  again  the  language  of  subsection  310(c)  of 
H.R.  12^61.   It  refers  to  "individual  systems  for  generating  electricity 
at  or  near  the  site  of  consumption,  not  for  sale  to  the  general  public, 
and  which  include  means  for  utilizing  waste  heat  produced  in  the 
process  of  such  generation..."   The  first  two  thirds  of  that  batch  of 
language  appears  to  refer  solely  to  what  I  have  Just  referred  to  as 
Type  A  —  on-site  generation  by  industrial  concerns.   (The  various 
"consequences"  listed  in  the  language  that  follows  the  above  quotation 
also  seem  to  have  the  same  exclusive  focus.)   The  last  third  of  the 
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above  quote  seems  to  refer  to  so-called  Type  B  —  sales  of  unused 
steam  by  a  utility  or  co-generation  of  steam  and  electricity  by 
utility  and  industrial  partners.   Yet  the  first  two-thirds  of  the 
above  quote  and  the  latter  third  are  stated  in  the  conjunctive,  not 
the  disjunctive.   In  short,  subsection  310(c)  in  its  present  form 
may  not  fully  inform  ERDA  of  what  is  to  be  studied.   Should  ERDA 
study  both  types  A  and  B?   If  so,  perhaps  a  clearer  description  is 
in  order.   Should  ERDA  study  Type  A  but  not  Type  B?   If  so,  that  should 
be  stated  clearly,  although  it  is  not  obvious  why  ERDA's  study  should 
be  so  restricted. 

Somewhat  analogous  concerns  are  raised  by  some  of  the  language 
of  subsection  310(a)  of  H.R.  12461,  which  directs  the  Federal  Power 
Commission  (FPC)  to  conduct  a  two  year  study  of  the  means  and 
efficacy  of  increasing  competition  in  the  electric  utility  industry, 
including  possibly  reducing  entry  barriers  into  the  business  of 
generating  electric  energy  (subsection  310(a)(5))  and  the  feasibility 
of  jointly  owned  facilities  for  the  generation  of  electric  energy 
(subsection  310(a)(7)).   Types  A  and  B  on-site  generation  and  co- 
generation  seem  to  fit  within  those  guidelines.   Is  it  the 
Congressional  purpose  to  have  the  FPC  and  ERDA  conduct  parallel 
studies?   Is  it  the  intent  to  leave  Type  B  to  the  FPC,  on  the  theory 
that  FPC  jurisdiction  over  a  Type  B  approach  is  clearer  than  over  a 
Type  A  approach,  due  to  the  more  direct  involvement  of  a  utility? 
Leaving  the  study  of  Type  B  to  the  FPC  exclusively  might  not  be  wise, 
for  one  of  the  important  questions  concerning  Type  B  is  the  appropriate 
scope  of  FPC  jurisdiction.   We  should  not  rely  exclusively  on  the 
agency  at  issue  to  advise  us  about  the  appropriate  scope  of  its  own 
jurisdiction. 

In  the  remarks  that  follow,  which  survey  some  of  the  legal, 
institutional  and  regulatory  issues  posed  by  on-site  generation  or 
co-generation,  I  shall  continue  to  refer  to  Type  A  and  Type  B,  for 
the  two  approaches  occasionally  raise  different  questions.   It  should 
be  noted  that  one  of  the  overarching  questions  in  this  area  is  whether 
the  two  approaches  should  be  subjected  to  different  requirements.   If, 
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as  a  technical  matter,  the  two  approaches  are  In  many  ways 
alternative  paths  to  the  same  goal,  It  should  be  asked  why  we 
would  want  to  subject  one  but  not  the  other  to  various  legal  and 
regulatory  obstacles. 

The  Federal  Power  Act  and  FPC  Jurisdiction 

Symptomatic  of  the  complexity  of  some  of  the  legal,  institu- 
tional and  regulatory  issues  raised  by  on-site  generation  is  the 
question  of  the  status  of  a  Type  A  or  Type  B  endeavor  under  the 
Federal  Power  Act,  16  U.S.C.  §§  791  e_t  seq.   Would  either  a  Type  A 
or  Type  B  operation  constitute  a  "public  utility"  under  16  U.S.C. 
§  824(e)  that  falls  within  FPC  Jurisdiction,  as  defined  in 
16  U.S.C.  §  824(b)?   Under  present  law,  the  practical  consequences 
of  the  answer  to  that  question  could  be  quite  important.   They 
include  such  things  as  the  following: 

—  If  a  Type  A  or  Type  B  operation  constitutes  a  public  utility 
within  FPC  jurisdiction,  state  jurisdiction  in  many  important  respects 
will  be  preempted.   Thus,  a  significant  institutional  or  govern- 
mental issue  —  a  problem  of  federalism  —  will  be  resolved  in 

favor  of  a  federal  rather  than  a  state  approach.   On  the  other  hand, 
if  FPC  jurisdiction  does  not  extend  to  the  activity,  state  Juris- 
diction may  attach,  depending  on  commerce  clause  implications.   If 
so,  we  will  have  a  variegated  approach  (or  a  laboratory  approach) 
across  the  country  as  some  states  do  and  some  states  do  not  lift 
state  law  barriers  to  on-site  generation. 

—  If  a  Type  A  or  Type  B  approach  constitutes  a  public  utility 
under  FPC  jurisdiction,  a  host  of  FPC  regulatory  powers  and  require- 
ments may  come  to  bear  on  the  activity.   This  would  Include,  among 
other  possibilities,  FPC  power  to  prohibit  the  issuance  of  securities 
by  a  public  utility  (assuming  no  governing  state  law),  FPC  rate 
regulation,  FPC  oversight  of  depreciation  techniques,  FPC  reporting 
requirements  and  regulatory  fees,  etc.   The  notion  of  subjecting  an 
industrial  participant  in  an  on-s.lte  generation  or  co-generation 
activity  to  such  a  wave  of  Intensive,  new  regulation  is,  to  say  the 
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least,  disturbing.   Under  those  circumstances,  such  a  firm  might  be 
forgiven  for  viewing  the  prospect  of  generating  electricity, 
particularly  in  partnership  with  a  utility,  as  a  regulatory  tar 
baby,  to  be  avoided  if  at  all  possible. 

—  If  a  Type  A  activity  becomes  subject  to  FPC  jurisdiction 
only  if  it  transmits  any  surplus  power  to  another  entity,  rather 
than  using  it  all  in-house,  we  may  have  a  situation  where  industries 
with  some  potential  of  becoming  net  electricity  producers  will 
refuse  to  do  so  in  order  to -avoid  triggering  FPC  jurisdiction. 

Defining  the  exact  scope  of  FPC  jurisdiction  under  the  Federal 
Power  Act  is  no  easy  task,  due  to  certain  ambiguities  built  into 
the  language  of  16  U.S.C.  §  824(b)  and  despite  a  handful  of  Supreme 
Court  cases  on  the  point.   This  is  not  the  occasion  for  a  short 
course  on  the  subject,  except  perhaps  to  make  the  obvious  point 
that  as  the  degree  of  utility  involvement  increases  (as  we  move 
from  Type  A  to  Type  B)  so  does  the  chance  that  FPC  jurisdiction  will 
attach.   The  important  point  is  that  the  regulatory  jurisdiction 
to  which  on-site  generation  or  co-generation  (be  it  FPC  or  state 
PUC  or  no  commission  at  all)  may  be  subject  should  be  identified 
clearly.   Beyond  that,  the  consequences  of  such  jurisidiction  should 
be  fully  understood.   We  may  well  find  that  the  best  result  is  to 
Insure,  through  legislative  amendment  if  necessary,  that  the 
activity  is  exempted  from  both  FPC  and  state  PUC  jurisdiction,  so 
that  it  may  flower  on  its  own.   Regulatory  jurisdiction,  state  or 
federal,  would  still  reach  the  question  of  the  appropriate  rate  for 
a  utility  to  pay  in  purchasing  on-site  generated  or  co-generated 
power.   That  degree  of  regulation  may  be  enough. 

Before  leaving  the  subject  of  FPC  authority,  a  brief  word  on 
the  subject  of  "wheeling"  of  power  may  be  in  order.   Under  section 
302  of  H.R.  12461,  the  FPC  would  be  given  the  power  to  order 
wheeling,  a  power  it  does  not  presently  possess,  according  to  the 
Supreme  Court  in  Otter  Tall  Power  Co.  v.  United  States,  410  U.S. 
366  (1973).   If  on-site  generation  or  co-generation  offer  a  realistic 
opportunity  to  produce  significant  amounts  of  electricity  beyond 
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what  is  consumed  locally,  ERDA  might  be  directed  to  study  whether 
wheeling  in  some  circumstances  would  be  appropriate  in  order  to 
broaden  the  market  for  excess  electric  power  and  to  increase  the 
incentives  for  industrial  firms  to  undertake  on-site  generation. 

The  Public  Utility  Holding  Company  Act 

The  Public  Utility  Holding  Company  Act  of  1935,  15  U.S.C.  §79 
et  seq.,  probably  represents  the  most  hard-nosed  example  of  the 
depression  era  reform  legislation  that  is  devoted  to  correcting 
abuses  in  the  public  securities  markets.   Reflecting  the  depth  of 
Congressional  concern  over  the  evils  inherent  in  extensive  control 
of  public  utilities  by  complicated  holding  companies,  the  Act  gives 
the  Securities  and  Exchange  Commission  (SEC)  an  arsenal  of  weapons 
to  simplify  the  ownership  of  utilities  and  to  keep   it  that  way. 
Holding  companies,  as  defined,  must  register  with  the  SEC,  which  in 
turn  as  to  such  companies  can,  among  other  things,  control  the 
issuance  of  securities  and  dividends,  the  acquisition  and  disposi- 
tion of  assets,  accounting  methods,  transactions  among  affiliates, 
etc.   The  consequences  of  violating  the  Holding  Company  Act  can  be, 
shall  we  say,  breath  taking. 

There  is  some  chance  that  a  Type  A  operation  would  constitute 
an  electric  utility  company  under  the  Holding  Company  Act,  depending 
on  various  circumstances.   There  is  a  greater  chance  that  a  Type  B 
venture  would  attain  that  status.   If  either  did  and  if  either  operation 
is  conducted  in  a  separate  corporate  form,  there  is  a  risk  of  serious 
difficulties  under  the  Act.   Very  complicated  exemptions  exist;  they 
operate  differently  depending  on  whether  one  focuses  on  Type  A  or 
Type  B.   They  probably  offer  a  realistic  chance  of  Insuring  that 
on-site  generation  or  co-generation  activities  do  not  bring  the 
regulatory  roof  in  under  the  Act.   But  the  existence  of  this  complex 
Act  and  the  deterrent  effects  it  may  have  on  firms  otherwise  willing 
to  try  Type  A  or  B  raise  the  question  of  whether  it  wouldn't  be 
appropriate  to  enact  an  outright  exemption.   Certainly  the  question 
should  be  explored,  with  particular  focus  on  whether  there  is  any 
realistic  chance  that  the  evils  that  led  to  the  Act  would  be  present 
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in  either  a  Type  A  or  Type  B  operation.   I  doubt  it  very  much. 

Environmental  Law  Considerations 

A  number  of  legal  and  institutional  issues  are  wrapped  up 
in  the  environmental  considerations  raised  by  on-site  generation. 
As  with  the  question  of  FPC  versus  state  PUC  jurisdiction,  some  of 
these  issues  relate  to  federalism.   Federal  environmental  legisla- 
tion often  does  not  preempt  more  exacting  state  laws,  and  the  latter, 
of  course,  often  vary  from  region  to  region.   Thus,  if  there  is  a 
desire  to  put  on-site  generation  on  an  equal  footing  nationwide, 
thought  should  be  given  to  uniform  federal  standards  and  preemption 
of  state  laws.   If  localism  on  this  issue  makes  the  best  sense,  we 
can  expect  on-site  generation  to  develop  more  rapidly  in  particular 
areas . 

•A  similar  aspect  is  that  federal  and  state  environmental  legis- 
lation and  agencies  may  take  different  approaches  to  the  regulation 
of  the  discharges  of  utilities  and  of  industrial  concerns.   (Federal 
law  perhaps  tends  to  focus  more  on  the  former;  state  law  has  greater 
latitude  as  to  the  latter.)   Depending  on  the  locality,  differing 
environmental  restraints  may  influence  the  choice  of  a  Type  A  versus 
a  Type  B  approach,  because  one  might  be  construed  as  activity  by 
an  industrial  concern,  the  other  as  activity  by  a  utility.   It  may 
be  useful  to  explore  such  effects  if  there  is  some  technological 
reason  to  prefer  one  Type  over  the  other. 

Most  of  the  environmental  law  issues  raised  by  on-site  generation 
will  relate  to  the  Clean  Air  Act,  k2   U.S.C.  §  1857  et  seq.,  the 
Federal  Water  Pollution  Control  Act,  33  U.S.C.  §  1151  et  seq.,  and, 
probably  to  a  lesser  degree,  the  National  Environmental  Policy  Act, 
k2   U.S.C.  §  4321  et  seq.   There  will  be  a  number  of  interpretive 
questions  under  these  Acts  that  might  be  explored,  such  as  whether 
boiler  modifications  or  installations  will  trigger  the  new  sources 
or  new  point  sources  provisions  of  the  air  and  water  acts  and  whether 
various  FPC  actions-  relating  to  on-site  generation  constitute  major 
actions  requiring  the  filing  of  environmental  impact  statements. 
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These  issues  are  not  likely  to  be  particularly  difficult  analytically. 
The  point  in  exploring  them  is  really  to  determine  whether  increased 
on-site  generation  would  represent  a  significant  new  environmental 
threat.   In  all  likelihood  it  would  not.   Indeed,  since  it  would 
lead  to  a  net  reduction  in  the  combustion  of  fossil  fuels,  on-site 
generation  should  represent  a  net  environmental  gain.   However,  if 
there  is  any  chance  that  enhanced  on-site  generation  would  threaten 
the  spirit  or  letter  of  our  environmental  statutes,  we  should  know 
about  it  before  we  promote  increased  use  of  the  process. 

Antitrust  Law  Considerations 

Section  311  of  H.R.  12^61  provides,  in  part,  that  nothing  in 
the  Act  shall  relieve  electric  utilities  from  the  operation  of  the 
antitrust  laws.   This  is  fully  consistent  with  the  premises  of  the 
Otter  Tall  Power  case,  supra,  that  the  mere  existence  of  an  FPC 
and  a  Federal  Power  Act  does  not  mean  that  utilities  have  a  blanket 
exemption  from  the  antitrust  laws.   I  believe  that  this  approach  is 
eminently  sound.   It  means,  in  part,  that  on-site  generation  or  co- 
generation  activities  will  have  to  pass  muster  under  standard  anti- 
trust principles.   Although  further  exploration  of  this  subject  is 
indicated,  it  seems  clear  that  there  will  be  no  insurmountable  anti- 
trust difficulties. 

Type  B  co-generation  operations  are  likely  to  lead  to  Joint 
stock  ownership  in  a  new  corporate  entity  by  a  utility  and  an 
industrial  entity.   In  antitrust  terms,  this  will  be  viewed  as  an 
instance  of  Joint  venture  or,  perhaps,  of  merger.   Since  by  defini- 
tion the  partners  will  not  previously  have  been  in  actual  competition, 
the  question  would  be  whether  the  deal  foreclosed  any  significant 
prospect  of  potential  competition.   As  it  is  unlikely  that  the 
partners  are  (or  are  perceived  to  be)  potential  entrants  into  each 
other's  markets,  there  seems  little  likelihood  of  antitrust  liability. 

An  industrial  concern  engaging  in  on-site  generation  may  seek 
a  multi-year  output  contract  with  a  utility  to  assure  a  stable  market 
for  any  electricity  produced  but  not  consumed  in-house.   Under 
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certain  circumstances,  such  exclusive  dealing  relationships  can 
raise  antitrust  difficulties,  but  the  circumstances  seem  unlikely 
to  arise  in  thi's  area.   Similarly,  although  this  is  not  the  place 
to  attempt  a  definitive  opinion,  it  seems  that  theoretical  issues 
under  notions  of  monopoly  and  price  discrimination  are  just  that  — 
theoretical . 

Tax  Law  Considerations 

On  March  17,  1976,  before  the  Senate  Finance  Committee, 
Treasury  Secretary  Simon  reiterated  the  Administration's  commitment 
to  an  electric  utilities  tax  program.   Under  this  program,  the 
Administration  seeks  certain  modifications  to  the  tax  code  to 
stimulate  electric  utilities  to  construct  additional  facilities 
devoted  to  the  use  of  fuels  other  than  petroleum  products.   The 
modifications  sought  from  Congress  would  include  such  things  as: 
increasing  the  investment  tax  credit  permanently  to  12  percent  for 
all  electric  utility  property  except  oil-burning  generating  facilities 
advancing  the  date  at  which  depreciation  of  utilities  property  may 
commence;  and  sheltering  shareholders  of  a  regulated  electric  utility 
from  certain  dividend  taxes.   These  proposals  may  or  may  not  be  sound. 
Their  relevance  here  is  that  they  indicate  that  we  are  unlikely 
soon  to  see  a  roll  back  in  Congress'  1975  increase  in  tax  breaks  for 
utilities  (in  the  form  of  increased  investment  credits).   In  this 
climate,  there  should  be  an  exploration  of  the  effect  of  such  changes 
on  a  utility's   willingness  to  undertake  co-generation  —  which  might 
not  qualify  for  usable  investment  tax  credits,  depending  on  the 
corporate  form  used  —  when  it  has  strongly  favorable  tax  reasons 
for  expanding  its  own  facilities.   Furthermore,  if  tax  advantages 
are  to  be  used  as  an  important  means  for  expanding  the  country's 
electric  power  generating  capacity,  thought  should  be  given  to 
extending  those  tax  advantages  explicitly  to  the  development  of  on- 
site  generation  and  co-generation. 

In  the  tax  area  we  have,  once  again,  an  example  of  incentives 
to  prefer  Type  A  versus  Type  B,  or  vice  versa,  that  may  have  no 
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relationship    to    the    technical    advantages,    if   any,    of  one    form  of 
generation   of  power  over   the   other.       If   utilities    are    to    receive 
special   tax   credits,    obviously   there  will   be    an   important    incentive 
to   prefer  Type   B   to   Type    A   and   to   insure    that    Type   B   is    fashioned 
in   a  way   to  preserve    tax  benfits.      If  the    exploration   of  on-site 
generation  to  be   mandated  by   subsection    310(c)    leads    to   the 
conclusion   that   one   Type   is    to   be   preferred   over  another,    special- 
ized  tax  advantages   may   be   the   way   to   accomplish   the    desired  result. 

Conclusion 

There    is   no   effort   here    to   list   all   the    legal   issues    raised  by 
on-site    generation.      For  example,    I   have   not    dwelt   on   state    law 
issues    or   corporate   law   issues.      Nor,    as    another  example,    have    I 
addressed  whether   other  provisions    of  H.R.    12461   would   themselves 
effect   on-site   generation.       (As    an   aside    I   note    that    section   202 
seems    to   be    drafted   in   a  way    to   insure    that    Title    II    of   the   bill 
would  not    encompass    on-site    generation.)      The  point    is    simply    that 
a  number   of   such   issues    are    unavoidably    raised  by    on-site    generation 
and   should   be    addressed   In   the    study    called    for  by   subsection    310(c). 

As    a   final   thought,    I   note   that,    as    to   on-site   generation, 
H.R.    12^61    represents    something  of   a   step   backward   from   the  predecessor 
bill,    H.R.    10100.      A   study   of   the    subject   has   replaced   certain 
requirements    for   actual    implementation.       (Compare    H.R.    12^61,    sub- 
section   310(c),    with   H.R.    10100,    section    205.)      This    exhibition   of 
caution   is   probably   wise,    for  on-site    generation   should  be   explored 
with    care   before   brought    on-stream  in   a   significant   way.      On   the 
other  hand,    I    hope    that    the    transition    from  H.R.    12^61    to   H.R.    10100 
does   not    represent    a  weakening   of  resolve    to  push    forward,    under   the 
appropriate   ground   rules,    with   on-site   generation.      An  energy   source 
of  such   apparent    appeal   and  promise    simply   must   not   be   neglected   in 
today's   energy   environment. 
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INTRODUCTION 

Mr.  Chairman:   Thank  you  for  the  opportunity  to  appear 
today.   My  name  is  Gordon  Culp,  and  I  am  counsel  to  the  Policy 
Committee  -  Pacific  Northwest  Utilities  Conference  Committee. 
The  Policy  Committee  is  composed  of  representatives  of  106 
publicly-owned  electric  utilities,  and  5  investor-owned 
utilities,  together  with  16  industrial  companies  that  receive 
electric  service  directly  from  Bonneville  Power  Administration 
of  the  Department  of  the  Interior.   A  list  of  the  represented 
organizations  is  attached  as  Exhibit  1.   The  listed  utilities 
provide  electric  service  to  the  people  of  Oregon  and  Washington 
and  parts  of  Idaho,  Montana  and  Wyoming  --  a  population  of 
about  6  million.   They  also  serve  small  areas  of  Utah,  Nevada 
and  California. 

Our  testimony  on  this  bill  will  concern  possible  adverse 
effects  on  regional  programs  of  the  Pacific  Northwest  electric 
power  industry.   This  statement  contains  views  that  are 
supported  by  the  entire  Policy  Committee;  and,  naturally,  on 
wide-ranging  matters  such  as  this,  there  are  differences  of 
opinion  within  the  group.   Therefore,  the  statement  does  not 
describe  all  objections  or  the  full  intensity  of  opinion  held 
by  various  members. 


THE  PACIFIC  NORTHWEST  ELECTRIC  SYSTEM  IS  UNIQUE 

The  electric  power  industry  in  the  Northwest  is  unique  in 
both  the  physical  characteristics  of  the  electric  system  and 
the  cooperative  working  arrangements  among  the  various  entities 
involved. 

The  Physical  System.   The  electric  system  is  a  large, 
fully  integrated  and  coordinated  system  serving  a  total  peak 
load  of  approximately  25  million  kilowatts  and  providing 
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15  million  kilowatts  of  dependable  average  energy.   It  is 
crucial  to  recognize,  in  reviewing  this  legislation,  that  the 
Northwest  system  is  the  only  major  system  in  the  country  which 
is  predominantly  based  on  hydroelectric  resources.   At  the 
present  time  over  80%  of  both  the  peaking  capability  and  the 
average  energy  production  come  from  hydro  facilities. 

Intense  efforts  are  under  way  to  construct  hydro  projects 
at  limited  remaining  locations,  and  additional  generators  can 
be  installed  at  several  existing  dams.   If  such  additions  can 
be  kept  on  schedule,  they  will  produce  needed  amounts  of 
additional  peak  but  very  little  additional  dependable  average 
energy.   The  region  must  provide  the  additional  needed  energy 
by  adding  coal-fired  and  nuclear  plants.   The  construction  and 
use  of  hydro  for  peaking  and  the  addition  of  thermal  plants  to 
pick  up  growth  in  energy  load  is  clearly  the  most  efficient 
and  desirable  way  to  manage  a  system,  like  ours,  where  that 
choice  is  available.   And  the  opportunities  and  problems 
associated  with  peak  shifting  or  peak  reduction  on  the  North- 
west system  are  much  different  from  those  confronting  systems 
that  must  add  thermal  capacity  to  meet  all  of  their  growth  in 
peak  loads.   The  distinction  between  peak  and  energy  is  vital 
to  an  understanding  of  the  difference  between  thermal  and 
hydro  systems  and  is  explained  in  Exhibit  2. 

All  electric  facilities  in  the  Pacific  Northwest  are 
tied  together  electrically,  mainly  through  the  regional 
transmission  grid  built  and  operated  by  Bonneville  Power 
Administration.   The  region  is  also  interconnected  with  all 
the  14  Western  States  and  British  Columbia  through  high 
voltage  interconnections. 

Mutual  Working  Arrangements.   All  types  and  sizes  of 
electric  power  organizations  are  included  in  the  regional 
power  system  --  some  of  the  oldest  and  largest  public  power 
agencies;  public  agencies  and  cooperatives  ranging  down  to 
smallest  sizes;  investor-owned  utilities  which  are  small-to- 
medium  size  by  national  standards;  the  Corps  of  Engineers; 
Bonneville  Power  Administration;  and  the  Bureau  of  Reclamation. 
Public  agencies  participate  as  owners  in  all  parts  of  the 
industry:   generation,  transmission  and  distribution.   The 
same  is  true  for  the  investor-owned  utilities.   Many  of  the 
region's  generating  plants  are  jointly  owned  by  publicly-  and 
investor-owned  utilities.   BPA  markets  power  to  utilities  and 
markets  some  power  directly  to  certain  industrial  companies 
that  are  large  users  of  electric  power. 

In  order  to  properly  develop  the  hydroelectric  capabil- 
ities of  the  Columbia  River  and  its  tributaries,  early  co- 
operative arrangements  were  made  among  Federal,  non-federal 
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public,  and  investor-owned  power  organizations.   Continued 
close  cooperation  is  essential  in  order  to  plan,  finance,  and 
use  the  very  large  thermal  plants  and  transmission  network 
needed  for  a  modern,  efficient  and  reliable  system.   For  these 
purposes,  many  different,  but  interrelated,  arrangements  have 
been  made  on  a  voluntary  basis  as  needed.   A  partial  list  of 
contractual  arrangements  and  other  cooperative  ventures  now  at 
work  in  the  region  is  attached  to  this  statement  as  Exhibit  3. 


THE  PROBLEM  FACED  BY  NORTHWEST  UTILITIES 


The  fundamental  problem  in  the  Northwest  is:   How  to 
finance,  build,  and  operate  the  facilities  that  will  produce 
the  necessary  amounts  of  energy  when  the  energy  is  needed. 
Many  factors  contribute  to  this  problem,  including  the  capital 
crunch,  general  inflation  of  the  economy,  extraordinary 
inflation  in  the  prices  of  fuels,  the  need  to  conserve  fossil 
fuels  and  secure  energy  independence,  environmental  restraints 
on  development  of  additional  power  facilities  and  fuel  sources, 
and  multiplication  of  safety  requirements  for  nuclear  energy 
resources. 

We  emphasize  the  need  to  produce  the  necessary  amounts  of 
energy.   It  is  in  the  interest  of  no  one  that  more  energy  be 
used  than  is  really  necessary  for  the  public  well-being. 
Electric  utility  people  understand  that,  and  they  are  trying 
to  improve  public  understanding  of  the  need  for  conservation 
and  wise  use  of  resources.   Moreover,  under  the  fundamental 
economic  conditions  that  exist  today  and  will  continue  into 
the  foreseeable  future  --  conditions  which  determine  that 
energy  from  new  facilities  will  be  vastly  more  expensive  than 
energy  from  existing  systems  —  it  is  contrary  to  the  economic 
self-interest  of  all  electric  utility  managers,  as  well  as  all 
consumers,  to  construct  facilities  faster  than  they  are  really 
needed.   In  the  case  of  investor-owned  utilities,  it  is  also 
contrary  to  the  self-interest  of  stockholders.   In  short, 
there  is  no  motivation  to  overbuild.   On  the  other  hand  there 
is  an  obligation  to  build  what  is  necessary,  as  clearly  stated 
in  the  opening  declaration  of  this  Bill  --  " .  .  .  the  continued 
generation  and  transmission  of  an  adequate  supply  of  electrical 
energy  at  reasonable  rates  is  critical  to  the  Nation's  defense, 
a  sound  and  stable  economy,  and  the  general  health  and  welfare 
of  the  people  of  the  United  States  .  .  .  ."   That  declaration 
properly  states  the  legal  and  social  responsibility  of  the 
electric  power  industry,  which  responsibility  is,  and  will 
continue  to  be,  recognized  by  electric  utilities  in  the  absence 
of  this  legislation. 
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IMPACT  OF  THE  BILL  ON  NORTHWEST  PROGRAMS 

The  regional  program  of  the  Pacific  Northwest  is  a 
complex  interrelationship  among  all  segments  of  the  industry 
to  carry  out  their  responsibilities,  using  every  available 
source  of  financing  and  sharing  the  benefits  of  the  most 
advanced  technology  and  operating  techniques.   It  is  a  co- 
operative program  of  very  long  standing,  and  we  believe  it  has 
resulted  in  immense  benefits  to  the  people  of  the  region.   The 
program  requires  a  high  degree  of  flexibility  in  order  to 
design  and  execute  the  complex  financing,  sale,  exchange  and 
operations  arrangements  that  will  take  advantage  of  the 
unusual  physical  and  organizational  characteristics  of  the 
system.   We  believe  that  H.R.  12461  would  reduce  flexibility, 
thereby  inhibiting  our  regional  program  and  increasing  costs 
to  our  consumers. 

Our  study  has  not  progressed  to  the  point  where  we  can 
analyze  all  effects  this  Bill  might  have  in  our  region,  but 
we  will  mention  a  few  examples. 

(a)  In  the  Northwest,  a  high  proportion  of  peaking 
capability  comes  from,  and  will  continue  to  be  provided  by, 
hydroelectric  sources.   So  the  effects  of  peak  load  shifting 
are  much  different  than  on  other  systems.   For  instance,  peak 
load  pricing,  required  by  the  bill,  would  not  reduce  our  need 
for  large  thermal  plants,  because  they  are  needed  to  provide 
base  load  energy;  and  addition  of  those  thermal  plants  imposes 
our  greatest  financial  burden  by  far.   The  cost  of  implementing 
peak  load  pricing  would  merely  add  to  the  cost  that  must  be 
borne  by  our  customers. 

(b)  The  cost  base  provisions  of  this  bill  would 
probably  require  a  rate  increase  to  general  consumers  and  a 
decrease  to  electro-process  industries.   This  is  because  the 
cost  per  kilowatt  hour  to  BPA  of  serving  high  load  factor 
electro-process  industries  is  less  than  the  cost  per  kilowatt 
hour  of  serving  lower  load  factor  customers. 

(c)  Many  of  the  planning  and  siting  provisions  of 
the  bill  also  appear  to  be  unnecessary  to  the  Pacific  North- 
west.  Loads  and  resources  planning  and  forecasting  has  been 
done  on  an  overall  regional  basis  for  many  years,  and  the 
techniques  for  this  work  are  being  reviewed  and  updated 
constantly.   Plant  sites  must  be  approved  by  state  agencies  in 
alL  Northwest  states  after  a  consideration  of  all  criteria 
contained  in  the  bill.   Public  input  to  these  procedures  is 
active  and  spirited.   The  State  Governments  of  Washington, 
Oregon  and  Idaho  are  actively  pursuing  methods  to  coordinate 
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state  activities  in  planning  and  siting  at  the  Gubernatorial 
level  through  the  Northwest  Regional  Commission,  and  other 
efforts  are  proceeding  at  the  departmental  and  regulatory 
commission  levels.   Thus,  planning  and  siting  are  being  re- 
viewed, tested  and  contested  constantly  and  in  great  depth; 
and  the  addition  of  some  of  the  Federal  requirements  in  the 
bill,  we  believe,  would  duplicate  present  activities  and 
therefore  add  costs  and  delay  to  procedures  which  already 
border  on  interminable. 

(d)  We  believe  the  provisions  requiring  evidentiary 
hearings  and  encouraging  further  litigation  are  unnecessary 
and  would  be  harmful  in  our  region.   The  state  regulatory 
commissions  in  the  Northwest  have  been  very  diligent  in  holding 
rates  down  and  otherwise  protecting  the  interests  of  the 
consuming  public.   Also,  group  and  individual  intervenors  have 
broad  rights,  and  have  shown  no  reluctance,  to  participate 
aggressively  in  our  regulatory  commission  proceedings  and 
subsequent  court  reviews. 

The  effect  of  interposing  new  federal  procedural 
rules  on  Northwest  consumer -owned  agencies  and  their  con- 
stituency --  which,  incidentally  is  over  60%  of  the  people 
of  the  State  of  Washington  --  would  be  very  unfortunate. 
Increasing  the  opportunities  and  financial  rewards  for  liti- 
gation would,  in  effect,  interfere  with  these  consumers' 
present  rights  to  control  energy  policies  directly  and  through 
their  own  elected  representatives.   Rate  hearings  in  our  city 
councils  or  before  our  utility  district  and  cooperative  boards 
are  spirited  exercises  in  participatory  democracy,  and  those 
consumers  should  not  be  isolated  from  decisions  that  affect 
them. 

(e)  As  a  final  example,  our  hydro  system  produces 
large  amounts  of  secondary  energy  from  time  to  time,  depending 
on  the  level  of  streamflows.   Such  energy  cannot  be  depended 
upon  to  carry  normal  loads  because  it  comes  and  goes  with 
little  warning  as  the  weather  changes.   However,  it  can  be 
used  to  permit  thermal  plants  to  shut  down,  thus  saving  fuel. 
Such  energy  delivered  to  the  Southwest  over  the  Pacific 
Northwest  -  Southwest  Intertie  during  the  last  two  years 

was  the  equivalent  of  55,000,000  barrels  of  oil.   Sales  and 
exchanges  of  this  energy  must  be  arranged  quickly  or  the 
opportunity  passes.   Imposition  of  the  formal  rate  and  contract 
requirements  of  the  bill  would  prevent  this  practice,  the 
water  would  be  spilled,  and  valuable  resources  would  be 
wasted . 


1318 


CONCLUSION 

We  have  demonstrated  our  concurrence  with  those  objec- 
tives of  the  Bill  which  are  directed  to  regional  planning, 
cooperative  efforts  for  provision  of  an  adequate  power  supply, 
and  the  maintenance  of  the  lowest  possible  cost  to  the  ultimate 
consumer.   However,  we  feel  that  national  legislation  such  as 
this  bill,  which  would  add  a  new  set  of  rules  intended  to  apply 
in  all  regions,  would  impose  rigidity  upon  our  future  efforts. 
Some  of  our  members  believe  such  loss  of  regional  flexibility 
would  merely  cause  delay  and  increased  costs.   Others  fear  it 
could  virtually  destroy  current  efforts.   In  any  event,  we 
urgently  suggest  that  much  more  study  be  given  to  the  intended 
and  unintended  effects  of  this  type  of  legislation  before  the 
Congress  determines  whether  it  is  an  appropriate  step  to  solving 
the  problems  involved  in  electric  power  supply. 

Thank  you  very  much  for  the  opportunity  to  express  these 

views. 
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LIST  OF  ORGANIZATIONS  WITH  RZPRE 
CHE  POLICY  COMMITTEE  — 
PACIFIC  NORTHWEST  UTILITIES  CONFERENCE  CO! 


Public  Agencies  and  Cooperatives 


Albion,  City  of 

Bandon,  City  of 

Benton  County  POD 

Benton  Rural  Electric  Association 

Big  Bend  Electric  Cooperative,  Inc. 

Blancly-Lar.e  Electric  Cooperative 

Association 
Blaine  City  Light 
Bonner s  Ferry,  City  of 
Burle         ral  Distribution  Syster. 
Canby         -card 
Cascade  Lccks  City  Li 
Central  Electric  Cooperative,  Inc. 
Central  Lincoln  PUD 
Centralis,  City  of 
Chelan  County  PUD 
Cheney,  City  of 
Clallar.  County  PUD 
Clar-'.        ?rJD 
Clatskar.ie  PUD 
Clearwater  Power  Company 
Colur:         Electric  Cooperative, 

Inc. 
Cons  n       mx,    Inc. 

Coos-Curry  Electric  Cooperative,  Inc. 
Coulee  Car.,  City  of 
Cowl 11         pud 
Declo,  City  of 
Douglas  County  PUD 
Douglas  Electric  Cooperative,  Inc. 
Drain,  City  of 

East  . ;  company 

Power  &  : 
ty  of 

Light 
Board 
-c  Cooper 


Fircrest,  Town  of 

trie  Cooperative,  Inc. 
Forest  Grove,  City  of 
Franklin  County  PUD 
Glacier  Electric  Cooperative,  Inc. 
Cra.-.t  County  POD 
Grays  Harbor  County  PUD 
Hamey  Electric  Cooperative,  Inc. 

urn,  City 
Hood  River  Electric  Cooperative 
Idaho  County  Light  &  Power 

Cooperative  Association,  I: 
Idaho  Falls,  City  of 
■ 

Klickitat  County  PCD 

-nai  Electric  Cooperative,  1 
Lane  Electric  Cooperative,  : 
Lewis  County  PUD 

»ln  Electric  Cooperative,  Inc. 
(Montana) 
Lincoln  Electric  Cooperative,  It 

(Washington) 
Lost  River  Electric  Cooperative,  Inc. 
Lower  Valley  Power  &  Light,  Inc. 
Mason  County  PCD  No.  1 
Mason  County  PUD  No.  3 
jary  Light  &  Power 

..•ille,  Cit 
-ate  Electric  Coop.         :.c. 

Missoula  Electric  Cooperative,  I 
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Orcas  Power  &  Light  Company 

Pacific  County  POD  No.  2 

Parkland  Light  &  Water  Company 

Pend  Oreille  County  PUD 

Peninsula  Light  Company,  Inc. 

Port  Angeles,  City  of 

Prairie  Power  Cooperative,  Inc. 

Raft  River  Rural  Electric  Cooperative, 

Inc. 
Ravalli  County  Electric  Cooperative, 

Inc. 
Richland,  City  of 
Riverside  Electric 
Rupert,  City  of 
Rural  Electric  Company 
Salem  Electric 
Salmon  River  Electric  Cooperative, 

Inc. 
Seattle,  City  of 
Skamania  County  PUD 


Snohomish  County  PUD 

South  Side  Electric  Lines,  Inc. 

Springfield  Utility  Board 

Sumas,  City  of 

Surprise  Valley  Electrification 

Corp. 
Tacoma,  City  of 
Tanner  Electric 
Tillamook  PUD 
Umatilla  Electric  Cooperative 

Association 
Unity  Light  &  Power  Company 
Vera  Irrigation  District  £15 
Vigilante  Electric  Cooperative,  Inc. 
Wahkiakum  County  PUD 
Wasco  Electric  Cooperative,  Inc. 
Wells  Rural  Electric  Company 
West  Oregon  Electric  Cooperative,  Inc. 
Whatcom  County  PUD 


Investor-Owned  Utilities 


The  Montana  Power  Company 
Pacific  Power  &  Light  Company 
Portland  General  Electric  Company 


Puget  Sound  Power  &  Light  Company 
The  Washington  Water  Power  Company 


Bonneville  Direct  Service  Industrial  Customers 


Aluminum  Company  of  America 
Alumax,  Inc. 

Anaconda  Aluminum  Company 
The  Carborundum  Company 
Crown  Zellerbach  Corporation 
Georgia -Pirific  Corporation 
Hanna  Nickel  Smelting  Company 
Ihtalco  -Luminum  Corporation 


Kaiser  Aluminum  &  Chemical 

Corporation 
Martin  Marietta  Aluminum  Inc. 
Oregon  Metallurgical  Corporation 
Pacific  Carbide  &   Alloys  Company 
Pennwalt  Corporation 
Reynolds  Metals  Company 
Stauffer  Chemical  Company 
Union  Carbide  Corooration 
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DESCRIPTION  OF  PEAK  AND  ENERGY 


There  is  a  great  difference  between  a  thermal  system 
and  a  hydro  system  that  makes  the  distinction  between  peak 
capability  and  energy  capability  vital  to  understand. 

A  thermal  (steam)  generating  plant  of  1,000,000  kilowatts 
could,  if  fuel  is  available  and  ignoring  the  time  it  must  be 
shut  down  for  maintenance,  generate  1,000,000  kilowatts  all 
of  the  time.   So  its  maximum  ability  to  generate,  which  is 
peak,  and  its  average  ability  to  generate,  which  is  energy, 
is,  roughly  speaking,  the  same. 

A  hydro  plant  can  generate,  on  the  average  over  the  year, 
only  with  the  amount  of  water  that  is  in  the  stream  --  no  more. 
Thus  its  average  --  its  energy  capability  —  is  controlled  by 
water.   Let  us  say  that  works  out  to  500,000  kilowatts  of 
energy.   However,  because  the  reservoir  can  store  water,  it 
can  generate,  at  times,  at  a  much  greater  rate  than  its  average 
It  can  turn  off  the  water  flow  --  generating  very  little  for 
a  time  --  then  let  it  all  out  at  once,  generating  a  great 
amount  for  a  short  time  on  peak.   A  500,000  average  plant 
might  have  enough  generation  installed  to  produce  2,500,000 
kilowatts  during  this  short  time  --  or  peak.   This  is  called 
a  20%  plant  factor.   The  Northwest  Power  Pool  System  annual 
load  factor  (system  annual  average  energy  load  divided  by  the 
annual  peak  load)  is  about  60%.   Most  hydro  projects  are  built 
for  plant  factors  ranging  between  40%  and  10%  (depending  on 
flexibility  needed  for  load  requirements  and  for  water  manage- 
ment for  non-power  purposes) .   Thus  a  hydro  system  can  provide 
peak  by  installing  more  machines.   But  its  energy  can  never 
be  greater  than  nature  provides  in  annual  rainfall. 

The  Northwest  has  already  largely  developed  all  the 
energy  potential  in  the  water  --  there  is  no  more.   But  we 
have  the  opportunity  to  add  generators,  thus  increasing  hydro 
peaking  capability. 
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SOME  COOPERATIVE  WORKING  ARRANGEMENTS 
IN  THE  PACIFIC  NORTHWEST 


The  following  is  a  partial  list  of  contractual  arrange- 
ments and  other  cooperative  ventures  now  at  work  in  the 
electric  power  industry  in  the  Pacific  Northwest. 

1.  Northwest  Power  Pool.   The  Northwest  Power  Pool  was 
formed  in  1941  and  was  instrumental  in  carrying  out  orders  of 
the  War  Production  Board  to  maximize  production  of  electricity 
for  the  Second  World  War  effort.   It  is  a  voluntary  organiza- 
tion, now  composed  of  19  members,  including  Bonneville  Power 
Administration,  the  Corps  of  Engineers,  the  Bureau  of  Recla- 
mation, three  cities,  three  public  utility  districts,  one 
municipal  joint  operating  agency,  one  Canadian  provincial 
power  authority  and  eight  investor  owned  utilities,  including 
one  in  British  Columbia.   The  Pool  coordinates  the  operations 
of  the  regional  power  system  within  the  constraints  of  the 
ownership  rights  and  contractual  relationships  among  the 
various  entities.   Some  operating  pools  existed  between 
various  groups  of  utilities  prior  to  formation  of  the  Northwest 
Power  Pool  (the  City  of  Seattle  -  City  of  Tacoma  arrangement 
dates  from  1924)  and  several  other  pooling  arrangements  have 
been  formed  since  that  time;  but  all  operate  within  the  over- 
all pooled  operation  of  the  Northwest  Power  Pool. 

2 .  Pacific  Northwest  Utilities  Conference  Committee. 
PNUCC  was  formed  in  1946.   In  its  earlier  years  the  membership 
was  composed  of  several  investor-owned  utilities  and  several 
major  municipalities  and  public  utility  districts.   It  has 
long  prepared  and  published  the  West  Group  Forecast,  the 
definitive  annual  publication  of  regional  loads  and  resources 
forecasts  for  the  ensuing  decade.   It  also  serves  as  a  regional 
body  for  review  and  comment  on  power-related  projects  in  the 
Pacific  Northwest  carried  out  by  the  Corps  of  Engineers,  the 
Bureau  of  Reclamation,  and  Bonneville  Power  Administration. 

In  recent  years  the  Policy  Committee  was  formed,  expanding 
representation  to  all  of  those  organizations  listed  on  Exhibit  1. 
Thereupon,  the  functions  were  expanded  to  the  review  of  a 
wider  spectrum  of  problems  relating  to  future  power  supplies, 
to  carry  out  technical  studies  of  various  kinds,  and  otherwise 
to  support  and  assist  regional  planning  efforts. 
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3.  Central  Columbia  Hydroelectric  Projects.   There  are 
many  hydroelectric  projects  in  the  Northwest  from  which  more 
than  one  utility  share  the  output.   Perhaps  the  most  illustra- 
tive example  is  a  series  of  four  major  hydroelectric  projects 
on  the  main  stem  of  the  Columbia  River  completed  between  1959 
and  1967  —  Priest  Rapids,  Wanapum,  Rocky  Reach,  and  Wells. 

The  total  nameplate  capacity  of  these  projects  is  over  4,500,000 
kilowatts.   Each  of  the  projects  is  owned  by  a  public  utility 
district  and  was  financed  and  built  under  complex  contractual 
arrangements  whereby  shares  of  the  total  output  of  the  project 
were  sold  to  various  investor-owned  utilities  and  to  other 
public  agencies.   The  owning  public  utility  districts  have 
certain  rights  to  withdraw  some  of  the  power  as  needed  on 
their  own  systems.   The  owners  work  with  purchasers1  committees 
to  operate  the  dams  in  accordance  with  the  needs  of  each 
individual  system  involved,  and  all  projects  are  coordinated 
in  the  regional  system. 

4.  Washington  Public  Power  Supply  System.   The  Supply 
System,  organized  in  1957,  is  a  municipal  corporation  and  a 
joint  operating  agency  of  the  State  of  Washington.   Its  members 
are  18  operating  public  utility  districts  and  three  cities  in 
Washington.   It  was  formed  to  build  and  operate  generation  and 
transmission  facilities  needed  to  supply  public  agency  bulk 
power  requirements.   It  now  owns  and  operates  one  nuclear 
project  and  one  hydroelectric  project  and  it  has  five  nuclear 
projects  (a  total  capacity  of  approximately  6,000,000  kilo- 
watts) in  various  stages  of  construction  and  authorization. 

The  total  investment  in  these  projects  will  be  about  $6,000,000,000 
and  further  needed  projects  are  in  the  earlier  planning  stages. 
All  of  the  Supply  System  projects  involve  highly  specialized 
financing,  construction  and  operations  agreements  involving 
Bonneville  Power  Administration,  many  public  agencies  in 
addition  to  the  Supply  System  constituents  (110  public  agencies 
in  one  instance)  and  sometimes  also  investor -owned  utilities. 
An  organization  to  perform  similar  functions  in  Oregon  is  now 
in  the  advanced  planning  stages. 

5.  Pacific  Northwest  Coordination  Agreement.   In 
1964,  after  experience  under  two  short  term  agreements, 
a  39  year  contract  was  entered  into  by  Bonnevil  . 
Administration,  the  Corps  of  Engineers,  the  United 
Entity  under  the  Treaty  with  Canada  (described  I 
cities  in  Washington  and  Oregon,  five  public  ut 

of  the  State  of  Washington,  five  investor-owned 
one  transmission  company.   This  contract  contrc 
operation  of  the  hydro  system  of  the  er  * 
for  the  region  essentially  the  same  ben 
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if  the  system  were  in  single  ownership.   An  additional  co- 
ordination agreement  has  since  been  executed  and  now  controls 
the  operation  of  the  entire  hydro  system  on  an  hour-to-hour 
basis. 

6.  Canadian  Treaty  And  CSPE.   In  October,  1964  the 
Treaty  With  Canada  Relating  to  the  Development  of  the  Upper 
Columbia  River  was  effectuated.   The  treaty  called  for  the 
construction  of  three  major  dams  to  be  built  on  the  Canadian 
segment  of  the  Columbia  River  and  a  major  tributary,  and 
permitted  the  construction  of  Libby  Dam  in  the  United  States 
and  some  resulting  flooding  of  lands  in  Canada  by  the  Libby 
Reservoir.   The  treaty  could  be  concluded  only  upon  sale,  to  a 
single  non-Federal  entity  in  the  United  States,  of  the  Canadian 
share  of  downstream  power  benefits  under  the  treaty.   It  was 
also  required  that  the  purchase  price  for  the  Canadian  share 

of  the  benefits  be  paid  in  one  lump  sum  in  advance.   Columbia 
Storage  Power  Exchange  was  formed  as  the  single  U.  S.  purchaser 
of  the  Canadian  benefits  and  financed  the  $314,000,000  price 
of  such  benefits.   CSPE  is  a  non-profit  corporation  which 
assigned  the  Canadian  benefits  to  41  public  agencies  and 
investor-owned  utilities,  each  of  which  reassigned  such 
benefits  to  Bonneville  Power  Administration  in  exchange  for 
specified  amounts  of  capacity  and  energy.   Completion  of  this 
arrangement  required  highly  specialized  agreements  and  rulings 
among  all  of  the  affected  utilities,  Federal  power  agencies, 
British  Columbia  provincial  authorities,  American  and  Canadian 
diplomatic  officials,  state  regulatory  and  taxing  authorities, 
the  Internal  Revenue  Service,  the  Federal  Power  Commission, 
the  Securities  and  Exchange  Commission,  and  other  bodies.   The 
Pacific  Northwest-Pacific  Southwest  extra  high  voltage  interties 
were  constructed  soon  after  conclusion  of  the  Treaty;  and  that 
project,  itself,  was  a  cooperative  effort  involving  Bonneville 
Power  Administration,  the  Bureau  of  Reclamation,  investor- 
owned  utilities  in  Oregon  and .California,  and  several  munici- 
palities in  the  Southwest.   The  interties  permitted  the 
benefits  of  the  Treaty  to  be.  further  shared  through  contractual 
arrangements  with  the  State  of  California,  the  Central  Valley 
Project,  and  several  publicly-  and  investor-owned  utilities  in 
the  Southwest.   (The  interties  now  permit  sharing  of  many  other 
benefits  among  additional  parties.) 

7.  The  Hanford  Project.   In  1966,  the  Washington  Public 
Power  Supply  System  completed  construction  of  a  steam  electric 
generating  plant  operated  in  conjunction  with  the  United  States 
Atomic  Energy  Commission's  New  Production  Reactor  at  Hanford. 
This  plant  uses  excess  steam  from  a  reactor  which  was  built 
primarily  for  production  of  weapons  grade  plutonium.   The 
rights  to  the  output  of  the  plant  are  shared  equally  between 
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public  agencies  and  investor-owned  utilities,  and  such  rights 
are  exchanged  with  Bonneville  for  determinable  amounts  of 
power  and  energy.   This  arrangement  required  design  of  compli- 
cated agreements  among  Bonneville  Power  Administration,  the 
Atomic  Energy  Commission,  71  public  agencies  and  cooperatives, 
and  five  investor-owned  utilities.   Specific  statutory  authority 
was  needed  to  authorize  dual  use  of  the  reactor. 

8.  Centralia  Project.   The  Centralia  Project  is  a  coal- 
fired  thermal  plant  completed  in  1972.   It  has  a  capacity  of 
1,400,000  kilowatts.   The  project  is  a  tenancy  in  common  in 
which  the  owners  are  four  investor-owned  utilities,  two  cities 
and  two  public  utility  districts.   The  coal  supply  is  owned  by 
two  of  the  private  utility  venturers.   The  timing  of  construc- 
tion was  arranged  to  permit  temporary  sale  of  power  to  Bonneville 
Power  Administration  and  the  Central  Valley  Project  of  California 
utilizing  the  Pacific  Northwest-Pacific  Southwest  interties. 

9.  The  Hydro-Thermal  Accord.   The  Hydro-Thermal  Accord 
is  a  term  used  to  describe  the  understanding,  first  arrived  at 
in  1969  under  which  the  regional  transition  from  an  almost 
wholly  hydro  base  to  a  mixed  system  of  hydro  and  thermal 
resources  is  being  accomplished.   In  essence,  the  Accord 
resolved  that  the  Federal  Government  would  continue  develop- 
ment of  the  regional  transmission  grid  and  complete  the  Federal 
Columbia  River  hydro  system,  and  that  the  publicly-  and 
investor-owned  utilities  would  finance  and  build  some  necessary 
additional  non-Federal  hydro  projects  and  additions  and  would 
finance  and  build  the  needed  thermal  power  resources.   The 
purpose  is  to  secure  access  to  every  available  source  of 
financing  and  proceed  on  a  coordinated  basis  to  meet  all 
regional  needs  with  a  minimum  of  expense,  waste  and  dupli- 
cation.  The  Accord,  and  all  arrangements  leading  to  it, 
permit  and  encourage  full  participation  by  utilities  of  all 
kinds  and  sizes. 

10.  Other  Examples.   There  are  many  other  large  ventures 
in  which  several  utilities  have  full  participation  or  owner- 
ship; e.g. ,  the  Trojan  and  Pebble  Springs  nuclear  projects 

in  Oregon  (which  will  have  total  capability  in  excess  of 
3,000,000  kilowatts)  and  the  Colstrip  coal-fired  project  in 
Montana  (about  2,000,000  kilowatts),  all  of  which  are  parts 
of  the  hydro- thermal  accord. 
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Mr.  Chairman,  Members  of  the  Committee,  I  would  like  to  tnanK 
you  for  the  opportunity  to  appear  before  you  today  to  testify  in  favor 
of  the  Utility  Rate  Reform  and  Regulatory  Irivrovement  Act. 

Hie  Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Pet 
is  a  comprehensive  proposal  which  directly  addresses  itself  to  the  basic 
problems  in  the  power  industry  today.  I  am  convinced  that  legislation  of 
this  type  is  an  absolutely  essential  component  in  our  emerging  national 
energy  policy;  a  policy  which  should  include  incentives  for  conservation 
and  equitable  pricing  for  energy  of  all  types. 

I  would  like  to  comment  on  two  provisions  of  the  bill  wnicn  X 
believe  are  particularly  significant — the  lifeline  provisions  and  the 
limitation  on  the  use  of  the  fuel  adjustment  clause. 

The  most  damning  indictment  against  current  utility  rate  structure* 
is  their  lack  of  economic  incentives  for  conservation.  rihe  way  most 
state  electrical  utility  rate  schedules  work,  the  more  you  buy,  the 
cheaper  it  gets.  The  less  you  buy,  the  more  expensive  it  gets,  uany 
consumers  I  have  talked  to  have  objected  violently  to  the  "Catch  12" 
effect  in  electricity  pricing  which  rewarded  those  who  conserve  with 
higher  bills. 

The  basis  for  our  current  utility  rate  structures  nas  owen  pro- 
motion of  energy  use.  Rate  schedules  designed  to  promote  electricity 
use,  such  as  the  declining  block  rate,  special  rates  for  electric 
and  hot  water  heating,  and  similar  rate  devices  may  have  been  aocxvlaulc: 
during  an  era  of  easily  accessible  and  dieap  energy,  but  to  conui 
them  and  the  type  of  energy  waste  they  encourage  today  would  bu  tragically 
shortsighted. 
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Vfe  simply  cannot  ignore  the  fact  tiiat  millions  of  people  in 
this  country  are  suffering  considerable  liardships  as  a  direct  result 
of  inequitable  pricing  policies.  Senior  Citizens  and  others  on 
fixed  incomes  are  particularly  hard  hit  by  rate  increases. 

Recent  studies  by  the  Washington  Center  for  iJetropolitan  Studies 
have  shown  that  there  is  a  direct  relationsnip  between  nousehold  income 
and  energy  consumption — the  more  you  earn,  the  wore  you  burn,  but 
the  relationsl  \ip  between  energy  consumption  and  the  percentage  of  family 
income  spent  for  that  energy  is  reversed.  The  poorer  family  uses  less 
energy,  but  a  bigger  slice  of  their  income  gees  to  paying  for  tnat 
energy.  Current  rate  sv nurtures,  moreover,  dictate  that  low  income 
small  users  pay  the  highs  it  possible  ratc^  for  power. 

The  lifeline  proposal  contained  in  tnis  act  provides  an  out  for 
retirees  and  moderate  income  families  willing  to  cut  back  to  the  basic 
lighting  and  refrigeration  needs.  It  does  this  by  enabling  residential 
consumers  to  pay  rates  equal  to  the  lowest  rite  which  the  utility 
charges  any  other  retail  customer.  Lifeline  i.vtes  for  tl  *ose  who  con- 
serve will  mean  higher  rates  toward  the  top  of  the  rate  schedule — 
non-conserving  residential  users  and  industry.  There  is  a  price  to  pay, 
yes,  but  we  must  remember  that  we  are  already  paying  part  of  that  price 
through  increased  public  welfare,  Social  Security  and  other  income 
supplement  payments.  The  higher  rates  for  larger  users  will,  of  them- 
selves, encourage  conservation  where  it's  needed  most. 

It  is  my  understanding  tliat  California  recently  passed  a  utility 
lifeline  law  and  that  Maine  is  currently  experimenting  with  a  pilot 
lifeline  proposal.  These  states  are  to  be  commended  for  taking  tne  ini- 
tiative on  this  difficult  national  issue,  uit  the  fact  remains  tiiat 
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utility  rates  structures  are  a  national  problem,  one  we  can't  turn 
our  back  on. 

Limitations  the  bill  places  upon  fuel  adjustment  clauses  seem 
to  me  to  be  particularly  appropriate  today.  The  automatic  fuel 
adjustment  clause  provides  little  or  no  incentive  for  utilities  to 
hold  down  fuel  prices  and  vigorously  litigate  contract  violations 
with  suppliers.  Utilities,  such  as  Philadelphia  i-lectric  and  Pacific 
Gas  and  Electric,  Virginia  Electric  Power,  and  Consumers  Power  Com- 
pany and  others  have  voluntarily  backed  out  of  standi.^  contracts 
with  suppliers  to  renegotiate  at  higher  prices.  Since  fuel  accounts 
for  nearly  60%  of  electrical  utility  operating  expenses,  more  vigorous 
action  on  the  part  of  utilities  in  obtaini-ig  and  maintaining  favoraole 
fuel  contracts  seems  fcc  xl  a  order,  xhe  only  way  to  bring  this  about 
is  to  give  the  utilities  t  fcitHftlvea  a  sUljs  in  holding  down  fuel  costs. 

Under  the  provisions  of  t-je  bill,  increased  fuel  costs  amounting 
to  less  than  5*6  may  rot  be  passed  on  to  consumers  without  resorting 
to  the  normal  ragi  latory  r-rtemaking  channels,  When  fi^l  costs  jump 
more  than  5%,  only  05%  of  the  excess  may  be  passed  on.  Fuel  purchases 
from  affiliated  fuel  producers,  such  as  "captive"  mining  operations, 
are  correctly  excluded  from  fuel  adjustment  clauses. 

The  Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act 
is  a  sound,  vitally  needed  piece  of  legislation.  Cn  behalf  of  tiie 
people  I  represent,  I  urge  you  to  take  prompt  and  favorable  action  on 
the  measure. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

As  a  member  of  the  Ohio  Public  Utilities  Commission,  I  welcome 
the  opportunity  to  testify  today  in  support  of  immediate  action  by 
the  U.  S.  Congress,  through  H.R.  12461,  to:   1)  establish  minimum 
federal  standards  for  reform  of  electric  rate  structures;  and  2)  to 
provide  support  and  incentives  to  state  regulatory  agencies  to  develop 
and  implement  innovative  approaches  to  chang  •  the  way  electricity 
is  priced  in  this  country.   I  believe  a  radi  al  overhaul  of  electric 
rate  structures  is  the  most  effective  way  to  halt  runaway  utility 
prices  and  give  consumers  control  over  how  m  ich  electricity  they  use 
and  the  price  they  want  to  pay  for  i  :  . 

ELECTRIC  RATES:    HISTORICAL  BACKGROUND 

In  the  State  of  Ohio,  the  basic  approacn  --  the  framework  for 
electric  utility  rate  structures  usel  today  was  developed  decades  ago. 
It  was  the  era  of  "Reddi-Kilowatt "  --  of  cheap,  abundant  energy.   It 
was  a  time  when  most  Ohio  electric  utilities  filed  for  rate  decreases 
with  the  Public  Utilities  Commission.   It  was  an  era  of  consumer 
apathy  about  utility  rates  and  about  conservation  of  resources  and 
preservation  of  the  environment.   It  was  a  tine  that  put  only  moderate 
demands  on  small,  inconspicuous  public  utilities  commission  staffs. 
Decisions  about  the  wa>  electric  rates  were  structured  were  made  on 
an  ad  hoc  case-by-case  basis  --  but  most  often  --  utility  rate  regu- 
lation in  Ohio  concentrated  on  investigating  capital  and  operating 
cost  figures  in  order  to  set  a  reasonable  rate  of  return.   The 
Commission  regulated  how  much  money  electric  utilities  could  collect 
from  their  customers  --  but  usually  didn  '  t  regulate  how  that  money 
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was  collected.   When  regulation  of  utility  pricing  policies  occurred  at 
all,  it  was  confined  to  preventing  obvious  discriminatory  pricing 
practices  . 

Ohio  utilities,  therefore,  had  the  freedom  to  design  rates  to 
produce  the  highest  profits.   And  utilities  discovered  that  the  best 
way  to  maximize  profits  was  to  encourage  rapid  growth  in  consumption. 
The  result  was  the  pricing  formula  still  used  today  in  Ohio  --  the 
declining  block  rate  structure  --  the  more  electricity  used,  the  less 
that  electricity  costs  per  kilowatt  hour.   Fortunately,  each  additional 
unit  of  generating  capacity  cost  less  resulting  in  declining  prices 
for  consumers  and  a  major  stimulus  to  economic  growth  and  development. 
The  cycle  of  cheap  fuel  --  low  prices  --  increasing  demand  --  and 
construction  of  new  generating  plants  at  declining  costs  was  repeated 
over  and  over  through  the  1960's. 

In  the  1960's,  the  Ohio  Public  Utilities  Commission  --  like  many 
state  regulatory  agencies  in  the  U.  S.  --  made  an  important  change  in 
the  way  utiLity  prices  were  regulated.   That  change  was  the  creation 
of  automatic  fuel  pass-through  clauses.   The  purpose  was  to  minimize 
the  impact  of  regulatory  lag  by  automatically  passing  through  to  all 
utility  consumers  on  their  monthly  bills  increases  in  the  wholesale 
price  of  fuel  --  natural  gas  and  coal.   Those  increased  costs  were 
"rolled  in"  or  averaged-out  over  the  entire  rate  structure  --  so  all 
consumers  shared  the  additional  costs.   In  the  1960's,  the  fuel  adjust- 
ment clauses  caused  little  controversy  because  fuel  was  ample  and 
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costs  increased  at  a  steady,  predictable  rate.   Coal  prices  were 
determined  by  long-term  contracts  and  natural  gas  prices  were  regu- 
lated by  the  FPC.   But  the  creation  of  the  automatic  fuel  adjustment 
clauses  was  the  first  step  in  the  erosion  of  traditional  rate  base 
regulation . 

Unfortunately,  the  traditional  approach  to  utility  pricing  has 
simply  proved  inadequate  to  deal  with  the  severe  energy  problems  of 
the  1970's.   In  1963,  there  were  two  electric  rate  cases  filed  with 
the  Ohio  Public  Utilities  Commission.   The  utilities  involved  requested 
a  total  $2.6  million  DECREASE  in  rates.   In  1975,  25  rate  cases  were 
filed  by  Ohio  electric  utilities  with  the  PUCO,  requesting  a  total  of 
$241.6  million  in  rate  increases. 

What  happened? 

First,  the  cost  of  coal  has  increased  dramatically  in  the  last 
two  years  die  to  breaking  of  long-term  contracts  and  purchases  of 
expensive  "spot"  coal.  Fuel  costs  for  the  nation's  privately-owned 
electric  utilities  increased  89.5%  between  July,  1973  and  July,  1974, 
for  example.  Rise  in  fuel  costs  triggered  a  sharp  rise  in  electric 
prices:  the  rates  of  the  50  largest  utilities  in  the  U.  S.  rose  by 
an  average  of  55.4%  during  the  first  half  of  1974. 

The  leap  in  electric  rates  has  begun  to  reverse  the  steady  growth 
in  demand  for  electricity  by  consumers.   Ohio  utilities  have  forecast  a 
10.2%  increase  in  sales  from  1975  to  1976,  but  the  most  recent  actual 
data  available  for  total  electric  sales  in  Ohio  show  a  0.6%  drop  from 
1973  to  1974  and  are  not  expected  to  recover  to  anywhere  near  the  level 
forecast  by  the  utilities.   But  while  overall  demand  for  electricity  has 
begun  to  drop,  "Peak"  demand  --  the  highest  demand  for  electricity  on  any 
given  day  or  time  of  day  --  has  continued  to  rise  or  at  least  remain 
level . 


1338 


In  recent  years,  utilities  have  continued  to  invest  in  generating 
plants  to  produce  enough  electricity  to  carry  the  peak  load  a  few  hours 
a  day.   That  generating  capacity  is  underutilized  most  of  the  day. 
Frank  Zarb,  FEA  administrator,  has  estimated  that  less  than  one-half 
of  the  nation's  installed  generating  capacity  was  utilized  in  1974  -- 
more  than  twice  the  capacity  necessary  to  meet  average  load  had  to  be 
available  to  meet  peak  demand.   That  means  the  U.  S.  has  built  100% 
excess  generating  capacity  just  to  handle  peak  load. 

The  electric  utilities  are  now  paying  more  for  fuel,  continuing 
to  build  generating  plants  to  meet  peak  demand  while  their  sales  are 
falling.   The  result:   25  electric  rate  hike  requests  for  $241.6  million 
in  Ohio  last  year. 

The  pressure  for  rate  hikes  is  increased  by  the  fact  that  current 
rate  structures  do  not  reflect  the  actual  cost  of  producing  electricity. 
Electricity  can  be  as  much  as  ten  times  more  expensive  to  produce  during 
peak  hours  than  during  off-peak  hours  because  the  small  generators 
switched  on     during  peak  hours  are  the  most  expensive  and  inefficient 
to  operate.   But  current,  rate  structures  charge  consumers  the  same  rate 
no  matter  when  they  use  electricity.   And  so  Ohio  consumers  cut-back 
their  use  of  electricity  to  reduce  their  electric  bills.   But  if  they 
conserve  during  off-peak  hours,  electric  utilities  still  need  to  raise 
their  revenue  to  pay  for  generating  plants  to  meet  peak  demand. 

If  daily  peak  demand  for  electricity  could  be  "shaved",  utilities 
could  better  utilize  their  existing  capacity  and  reduce  investment  in 
new  facilities.   Zarb  estimates  that  from  $50  to  $120  billion  could 
be  saved  during  the  next  ten  years  by  reducing  peak  growth  and 
improving  overall  electric  utility  load  management.   And  that  is  why 
national  minimum  standards  for  rate  structure  reform  should  be  adopted 
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as  called  for  by  H.R.  12461. 

ELECTRIC  RATE  STRUCTURE  REFORM 

I  believe  there  are  three  actions  that  should  be  taken  immediately 
to  solve  the  problems  of  skyrocketing  utility  rates  and  more 
efficiently  utilize  existing  capacity  rather  than  continuing  to  construct 
new  generating  capacity  to  meet  peak  demand: 

(1)  State  regulatory  agencies  must  make  reform  and  restructuring 
of  electric  rates  a  top  priority.   We  can  no  longer  afford  to 
spend  only  about  10%  of  our  time  regulating  rate  structures 
and  90%  of  our  time  investigating  rate  of  return.   And  we  must 
abandon  the  ad  hoc  case-by-case  regulation  of  electric  rate 
structures  and  develop  industry-wide  policies  on  electricity 
pricing . 

(2)  Utility  rate  structure  reform  should  restructure  prices  to 
m<re  accurately  reflect  the  real  cost  of  providing  service. 
Consumers  should  make  their  decision  to  use  an  additional 
kilowatt-hour  based  on  the  true  costs  of  producing  that 
additional  unit  ("marginal"  or  "incremental"  pricing)  at  the 
time  they  want  to  use  that  kilowatt-hour  ( " t ime-of -day "  or 
"off-peak"  pricing). 

(3)  Regulatory  policy  should  provide  incentives  for  electric 
utilities: to  use  existing  capacity  more  efficiently;  to  reduce 
the  need  for  costly  expansion  of  generating  facilities;  and 
to  improve  fuel  buying  practices. 


69-859  O  -  76  -  85 
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NEED  FOR  FEDERAL  FRAMEWORK 

Unlike  many  of  the  state  regulators  who  have  testified  in  oppo- 
sition to  this  bill,  I  support  the  m.ijor  components  in  H.R.  12461 
because  the  bill  would  establish  a  national  framework  --  a  set  of 
minimum  standards  to  support  and  encourage  this  kind  of  electric  rate 
reform  --  while  at  the  same  time  allowing  state  regulatory  agencies 
the  flexibility  we  need  to  undertake  innovative  approaches  to  electricity 
pricing . 

The  major  concepts  of  H.R.  12461  can  be  implemented  without 
expansion  of  the  federal  bureacucracy  and  I  believe  H.R.  12461  can 
provide  a  needed  "prod"  to  reticent  state  regulatory  agencies  and 
investor-owned  utilities  to  respond  to  the  need  for  rate  reform  in 
the  1970's. 

I  am,  however,  opposed  to  H.R.  2633  because  it  would  guarantee 
electric  utilities  a  healthy  rate  of  return  and  insulate  utilities 
against  some  inflationary  effects  without  any  assurance  of  increased 
efficiency  or  rate  relief  for  consumers.   This  bill  would  make  more 
automatic  the  pass-through  of  costs  to  consumers.   In  addition,  the 
bill  offers  no  incentives  or  support  for  the  kind  of  rate  reform  I 
believe  is  essential  today  if  we  are  to  begin  reversing  the  spiral  of 
rising  utility  bills. 

Twelve  months  ago  --  as  a  newly  appointed  Public  Utilities  Com- 
missioner --  I  might  have  agreed  with  the  testimony  of  NARUC  President 
James  McGirr  Kelly  that  federal  involvement  in  the  area  of  rate 
structure  reform  is  unnecessary  and  undesirable.   As  a  state  official 
for  the  past  five  years  --  serving  first  as  state  development  director, 
and  chairman  of  the  Ohio  Energy  Emergency  Commission  and  currently  as  a 
Public  Utilities  Commissioner  --  I  have  seen  that  the  federal  govern- 
ment does  not  have  the  answer  to  all  our  problems  and  that  many 
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solutions  are  developed  and  implemented  at  the  state  level.   However, 
my  experience  with  the  problems  and  roadblocks  to  electric  rate  reform 
in  Ohio  in  the  last  year  have  convinced  me  that  federal  framework  for 
reform  is  both  desirable  and  necessary  if  we  want  timely  results. 
Delay  in  implementing  rate  structure  reform  means  consumers  will  have 
to  pay  yet  another  round  of  rate  increases. 

The  Ohio  experience  has  been  that  both  utilities  and  industrial 
consumers  of  electricity  and  natural  gas  have  opposed  efforts  to  adopt 
incremental  or  marginal  cost  pricing  on  the  grounds  that  this  kind  of 
rate  reform  would  put  Ohio  industries  at  a  disadvantage  in  competing 
with  industry  in  other  states  who  have  not  adopted  this  pricing  policy. 

During  the  Commission  hearing  in  Case  No.  76-12-GA-COI ,  Mr.  I.  L. 

Briscoe,  Vice  President  of  Columbia  Gas  of  Ohio,  testified: 

"Charging  incremental  prices  to  Ohio's  industries 
while  utilities  in  other  states  are  selling  gas  at 
average  or  rolled-in  costs  can  seriously  impair  the 
ability  of  Ohio  industry  to  compete.  .  .  .  With 
incremental  pricing  some  Ohio  industries,  faced  with 
inability  to  compete  with  others  incurring  gas  costs  on 
a  roll-in  basis,  may  well  move  out  of  Ohio." 

As  former  state  development  director,  I  want  to  make  sure  that 
any  action  I  take  as  a  regulator  does  not  damage  the  economy  of  Ohio 
and  its  industrial  backbone,  or  drive  industry  from  the  state.   Although 
I  disagree  with  critics  who  say  that  incremental  pricing  would  be 
detrimental  to  Ohio's  industry  and  economy,  I  believe  the  establishment 
of  a  set  of  minimum  national  standards  would  help  to  remove  this  road- 
block to  timely  rate  reform. 
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FUEL  ADJUSTMENT  CLAUSE 

In  regard  to  the  provisions  in  Title  II  of  H.R.  12461  regarding 
fuel  adjustment  clauses,  I  urge  the  members  <>f  the  Committee  to  review 
the  extensive  work  undertaken  by  the  Ohio  Commission  to  reform  fuel 
adjustment  practices  in  Ohio.   (A  copy  of  our  analysis  and  a  model 
FAC  rule  is  submitted  as  an  appendix.) 

Based  on  staff  and  consultant  analyses  of  the  way  FAC ' s  were 
being  used  and  monitored  in  Ohio  and  the  alternatives,  the  Commission 
developed  and  implemented  the  toughest  FAC  rule  in  the  U.  S.   As 
< dopted  and  enacted  by  the  Ohio  General  Assembly,  the  rule: 

*  Requires  electric  utilities  to  separate  all  fuel  costs 
from  other  charges  and  indicate  on  customer  bills  the 
total  fuel  charges  in  cents  per  Kwh  and  the  change  in 
fuel  charges  in  cents  per  Kwh  since  the  last  billing. 

*  Requires  monthly  reports  and  billing  reviews  of  electric 
utilities'  fuel  practices  and  costs. 

*  Requires  annual  reports  and  audits  of  electric  fuel 
practices  and  costs  --  including  financial  and  performance 
audits . 

*  Requires  utilities  to  adjust  downward  consumers'  bills,  if, 
during  annual  audits,  the  PUC  decides  utilities  did  not 
use  efficient  fuel  practices  to  avoid  increased  costs. 

*  Requires  an  annual  review  of  captive  fuel  costs. 

*  Requires  annual  hearings  for  each  major  electric  utility 
on  their  FAC. 

The  rule  provides  a  uniform  FAC,  provides  incentives  for  utilities  to 
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reduce  fuel  costs,  provides  increased  consumer  protection  from  fuel 
cost  abuse  and  expands  PUC's  monitoring  ability. 

CONSTRUCTION  WORK  IN  PROGRESS 

The  majority  of  the  Ohio  Commission  has  worked  for  the  repeal  of 
the  current  Reconstruction  Cost  New  Less  Depreciation  (RCNLD)  rate 
making  formula  and  adoption  of  an  Original  Cost  formula.   We  believe 
Original  Cost  is  more  equitable,  more  comprehensible  for  consumers, 
would  prevent  Ohio  utilities  from  reaping  "windfall"  profits  and  is 
consistent  with  most  other  state  and  federal  regulatory  practices. 

While  a  progressive  bill  to  repeal  RCNLD  has  passed  the  Ohio  Senat< 
a  severely  weakened  version  has  passed  the  Ohio  House. 

One  of  the  most  costly  amendments  to  the  House-passed  bill  for 
Ohio  consumers  is  allowance  of  Construction  Work  in  Progress  (CWIP) 
in  the  rate  base.   In  1974,  Ohio  utilities  had  more  than  $2  billion 
worth  of  CWIP.   These  costs  would  have  been  added  to  the  rate  base 
already  at  $17  billion  for  that  year.   Ohio  consumers  would  have  had 
to  pay  approximately  $167  million  in  higher  bills  --  $17  for  every  man, 
woman  and  child  in  the  state.   I  have  opposed  that  amendment  to  permit 
CWIP  in  the  rate  base  because  Ohio  utility  consumers  would  be  forced  to 
pay  for  utility  plant  construction  today  when  it  would  not  benefit  them 
for  as  much  as  six  or  seven  years.   I  believe  that  inclusion  of  CWIP 
in  the  rate  base  reduces  the  incentive  for  more  efficient  utilization 
of  existing  plant  capacity  and  thus  discourages  incentives  for  rate 
structure  reform. 


1344 


I  am  therefore  opposed  to  that  clause  in  Title  II  of  H.R.  12461  that 
would  permit  inclusion  of  66-2/3\  of  Construction  Work  in  Progress  in 
the  rate  base.   And  I  strongly  oppose  Sec  .  707,  Title  VIII  of  H.R.  2633 
which  would  forbid  regulatory  agencies  from  prohibiting  inclusion  of 
CWIP  in  the  rate  base. 

LOAD  MANAGEMENT 

Ohio's  experience  with  investigation  and  implementation  of  load 
management  techniques  provides  an  excellent  c  ase  study  to  support  the 
need  for  federal  support  and  incentives  for  ) ate  reform. 

Almost  a  year  ago,  the  PUCO,  Toledo  Edi  on,  Dayton  Power  and 
Light,  Buckeye  Power,  Ohio  State  University  ind  Motorola  received  a 
$220,000  grant  from  the  FEA  to  try  several  techniques  for  shaving 
peak  demand.   Ohio  was  one  of  6  initial  states  to  receive  FEA  funding 
for  load  management  projects. 

The  Ohio  project  involved: 

*  A  survey  of  residential  load  characteristics; 

*  An  experimental  off-peaking  pricing  schedule  for 
residential  users; 

*  Experimental  radio  control  to  interrupt  service  to 
residential  users  to  shave  peak  demand; 

*  An  experimental  off-peak  energy  storage  system; 

*  A  study  of  alternatives  for  industrial  load  management. 
It  has  taken  the  Commission  and  Dayton  Power  and  Light  close  to 

a  year  to  develop  an  experimental  time-of-day  rate  structure  to  use 
in  a  project  with  100  volunteer  residential  users.   At  this  rate,  it 
will  take  many  years  to  implement  time-of-day  pricing  reform  statewide 
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The  proposal  originally  involved  a  two-part  tariff-peak  and 
off-peak  --  and  the  use  of  100  dual-registered  clock-activated 
meters  at  a  total  cost  of  $6,800.   We  found,  however,  that  such  meters 
can't  implement  an  accurate  price  signal  --  they  can't,  for  example, 
recognize  the  difference  between  a  weekday  and  a  weekend. 

We  also  discovered  that  we  couldn't  design  a  workable  two-part 
tariff  because  we  could  not  develop  a  "pure"  off-peak  energy  cost. 
Rather  than  dilute  the  peak  period  charge,  we  decided  to  use  a 
three-part  tariff:   off-peak,  "shoulder"  and  peak. 

To  implement  the  three-part  tariff,  we  need  to  use  tape  recording 
meters  --  specifically  --  100  four-track  tape  recording  meters  and 
300  single  meters  with  initiators  at  a  total  cost  of  $56,625. 

It  is  clear  from  the  Ohio  experience,  that  development  and  imple- 
mentation of  time-of-day  pricing  by  the  states  needs  technical  and 
financial  support     from  the  federal  government  to  encourage 
innovative  practices  at  the  state  and  local  level. 

I,  therefore,  strongly  endorse  Sections  404  and  405  in  Title  IV 
of  H.R.  12461.   In  fact,  we  wouldn't  be  where  we  are  today  in  Ohio 
and  many  other  states  in  terms  of  moving  ahead  on  rate  structure  refori 
without  the  current  Federal  Energy  Administration  grant  program. 

To  provide  the  Committee  with  an  overview  of  progress  in  each 
state  on  rate  reform,  I  am  pleased  to  submit  the  Commission's  staff 
compilation . 

LIFELINE 

As  a  Public  Utilities  Commissioner,  I  am  very  concerned  about  the 
ability  of  Ohio's  low  income  and  fixed  income  citizens  to  keep  up  with 
rising  utility  bills.   I  believe  a  comprehensive  reform  of  current 
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rate  structures  will  have  a  major  impact  on  the  needs  and  problems  of 
these  cosnumers.   Such  reform  should  include  a  "lifeline"  concept  which 
will  closel  '  reflect  the  economic  realities  of  today,  not  yesteryear 
when  the  current  rate  structures  were  designed.   However,  I  am  not 
convinced  that  the  "lifeline"  rate  suggested  in  H.R.  12461   will  really 
lower  the  cost  of  essential  utility  services  for  low  income  consumers. 
A  bill  to  establish  a  "lifeline"  rate  for  the  first  400  Kwh  used  has 
been  introduced  into  the  Ohio  General  Assembly  and  the  PUCO  is  currently 
researching  the  "lifeline"  concept  with  Ohio  State  University  staff. 

We  have  found  in  Ohio  that  low  Income  doesn't  necessarily 
correlate  with  low  electric  consumption.   In  fact,  many  low  income 
families  are  heavy  electricity  consumers  --  due  to  such  factors  as 
poorly  insulated  housing,  amount  of  time  spent  at  home,  number  of  meals 
cooked,  etc.   In  a  recent  survey  of  Columbus  residents,  we  found: 

*  16.4%  of  high  income  area  households  consumed  less 
than  400  Kwh  during  July,  1975; 

*  39.7%  of  medium  income  area  households  consumed  less  than 
400  Kwh; 

*  61.5%  of  low-income  households  consumed  less  than  400  Kwh; 

*  But  about  6_%  of  low-income  area  residents  consumed  more 
than  1000  Kwh,  almost  19%  consumed  more  than  620  Kwh. 

I  believe  it  may  be  possible  to  develop  a  lifeline  concept  consistent 
with  sound  economic  principles  as  part  of  a  total  rate  structure  reform. 

For  example,  an  interim  measure  for  reforming  the  current  declining 
block  rate  structure  might  be  to  set  rates  for  the  end  blocks  --  the 
high  volume  consumption  blocks  --  to  reflect  the  long-run  incremental 
costs  of  additional  capacity  since  demand  in  these  blocks  usually 
reflects  the  bulk  of  a  system's  growth.   Where  such  marginal  costs 
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exceed  average  costs,  electric  costs  in  these  end  blocks  would  be 
higher  than  the  current  average  cost  of  service.   However,  since  pricing 

these  end  bLocks  at  the  margin  produces  excess  revenues,  rates  for  the 

first,  low-volume  blocks,  could  then  be  reduced  to  below  current  average 

costs  of  production.   This  approach  would  provide  a  form  of  low 

"lifeline"  i ate  without  losing  sight  of  the  principal  of  marginal  cost 
of  service  jricing. 

CONSUMER  REPRESENTATION 

Finally,  I  would  like  to  comment  on  the  critical  need  for  increased 
representation  of  consumer  interests  before  state  regulatory  agencies. 

Ohio  law  specifies  that  the  PUCO  cannot  advocate  or  represent  any 
party's  interest  in  any  case  before  it.   The  Commission  must  make  its 
decisions  solely  on  the  record  developed  in  each  case. 

In  the  last  12  rate  cases  before  the  PUCO,  the  utilities  were 
represented,  industries  were  represented,  commercial  establishments 
were  represented  --  everyone  with  an  interest  in  the  cases  was  repre- 
sented by  attorneys  except  residential  rate  payers. 

We  must  have  increased  representation  for  consumers  before  the 
PUCO.   I  believe  the  most  effective  way  to  accomplish  that  is  to  estab- 
lish an  independent  Public  Advocate.   I  have  urged  the  Ohio  General 
Assembly  to  retain  the  Public  Advocate  provision  in  the  current 
House-passe  1  version  of  the  RCN  repeal  bill.   I  would  urge  the  Committee 
to  provide   ncentives  in  H.R.  12461  for  states  to  establish  an  independent 
Public  Advocate  and  I  would  suggest  that  the  Committee  reconsider  the 
clause  in  Title  III,  Section  308  establishing  an  Office  of  Public 
Counsel  within  the  Federal  Power  Commission.   I  believe  an  office  of 
public  advocacy  would  be  more  effective  as  an  entity  independent  of  the 
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regulatory  agency. 

CONCLUSION 

Electric  consumers  in  Ohio.--  and  nationwide  --  cannot  afford  any 
further  delays  in  implementation  of  a  thorough  reform  of  the  electric 
rate  structure.   In  1965,  all  Ohio  electric  consumers  spent  $795.6  million 
on  electric  service.   In  1975,  Ohio  consumers  paid  $2.4  billion  for 
electricity  . 

I  urge  the  U.  S.  Congress  to  move  quickly  to:   implement  a  set  of 
minimum  national  standards  for  electric  rate  reform;   provide  state 
regulatory  agencies  with  sufficient  flexibility  within  that  framework 
to  respond  to  local  needs;  and  provide  the  states  with  the  kind  of 
financial  support  and  incentives  needed  to  spur  action  on  electric 
rate  reform. 

Thank  you. 
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STATEMENT 

OF 

LOUIS  J.  CARTER 

CHAIRMAN,  PENNSYLVANIA  PUBLIC  UTILITY  COMMISSION 

BEFORE  THE 

SUBCOMMITTEE  ON  ENERGY  AND  POWER 

OF  THE 

HOUSE  COMMITTEE  ON  INTERSTATE  AND  FOREIGN  COMMERCE 

ON 
H.R.  12461 

April  9,  1976 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  appreciate  the  opportunity  to  be  here  today  to  discuss 
certain  aspects  of  H.R.  12461,  the  proposed  "Electric  Utility 
Rate  Reform  and  Regulatory  Improvement  Act". 

I  have  been  a  member  of  the  Pennsylvania  Public  Utility 
Commission  since  November  10,  1971,  and  have  served  as  Chairman 
since  August  20,  1975.  I  held  the  position  of  Assistant  Counsel 
to  the  Commission  during  the  period  1956-67.  The  views  I  express 
today  are  my  personal  views,  and  not  necessarily  those  of  the 
Commission  or  any  other  member  thereof. 

I  am  in  general  accord  with  the  statement  presented  March 
30,  1976  to  this  Subcommittee  by  my  colleague,  James  McGirr 
Kelly,  a  member  of  the  Pennsylvania  Public  Utility  Commission, 
and  President  of  the  National  Association  of  Regulatory  Utility 
Commissioners  ("NARUC"). 

H.R.  12461,  in  its  basic  design,  would  (1)  prescribe  stand- 
ards by  which  State  regulatory  commissions  must  measure  certain 
features  of  proposed  rates  in  determining  the  reasonableness  of 
such  rates  under  State  statutes,  (2)  amend  the  Federal  Power 
Act  with  respect  to  certain  criteria  to  be  followed  by  the  Federal 
Power  Commission  in  ratemaking  and  in  electric  transmission 
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facilities,  (3)  provide  for  coordination  of  planning  and  siting 
of  bulk  power  facilities,  and  (4)  establish  a  system  of  advisory 
services  and/or  public  counsel  to  assist  in  proceedings  before 
State  regulatory  agencies  and  the  Federal  Power  Commission. 
There  are  other  important  features  of  H.R.  12461,  but  these 
seem  to  be  the  four  major  items. 

H.R.  12461  in  many  respects  appears  patterned  upon  the 
recently-enacted  "Railroad  Revitalization  and  Regulatory  Reform 
Act  of  1976"  (P.L.  94-210).  That  legislation,  dealing  primarily 
with  the  Interstate  Commerce  Commission  ("I.C.C."),  prescribed 
special  standards  for  determining  the  lawfulness  of  railroad 
rates  by  the  I.C.C.  It  carried  forward  and  made  permanent  the 
Rail  Services  Planning  Office,  and  the  Office  of  Rail  Public 
Counsel,  which  initially  were  established  in  1974  under  the 
Regional  Rail  Reorganization  Act  of  1973  (P.L.  93-236).  Indeed, 
H.R.  12461  adopts  virtually  verbatim  the  language  from  section 
304  of  the  recent  rail  legislation,  in  establishing  an  Office 
of  Public  Counsel  at  the  F.P.C.  under  section  308(a)  of  H.R. 
12461.  Moreover,  the  Office  of  Electric  Utility  Ratemaking 
Assistance,  contemplated  by  section  207  of  H.R.  12461,  is  akin 
to  the  Rail  Services  Planning  Office,  set  forth  in  section  309 
of  the  recently-enacted  P.L.  94-210. 

I,  and  most  other  State  agency  members,  are  opposed  to  the 
federal  prescription  of  ratemaking  standards  to  govern  State 
proceedings.  Conditions  vary  considerably  throughout  the  Nation. 
The  statutory  standard  in  Pennsylvania  is  that  rates  be  "just 
and  reasonable",  and  free  from  unreasonable  preference  or 
advantage,  and  non-discriminatory.  Similar  flexible  standards 
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are  found  in  section  205  of  the  Federal  Power  Act,  and  in  other 
federal  legislation  governing  other  regulatory  agencies. 

It  would  be  inappropriate,  in  my  view,  to  specify  by 
rigid  statutes  such  provisions  that  rates  reflect  cost  to  the 
maximum  extent  possible;  that  rates  shall  not  decrease  to  any 
customer  as  consumption  increases,  except  to  the  extent  that 
the  decrease  reflects  cost  of  service  which  decreases  as 
consumption  increases;  that  rates  shall  not  exceed  the  lowest 
charge  per  kilowatt-hour  at  such  time  of  use  to  any  other 
electric  consumer,  unless  the  Governor  determines  an  adequate 
alternative  means  has  been  implemented  to  alleviate  the  burden 
to  low-income  residential  consumers;  that  certain  political, 
promotional  or  institutional  expenses  may  not  be  an  operating 
expense;  that  automatic  adjustment  clauses  be  restricted  to  a 
maximum  of  85%  of  the  amount  by  which  the  actual  covered  expenses 
exceed  105%  of  the  amount  of  the  base  period;  or  that  no  rate 
may  include  construction  work  in  progress  until  certain  other 
standards  are  complied  with,  and  thereafter  not  in  excess  of 
66-2/3%  of  such  construction  work  in  progress  in  the  rate  base, 
among  other  standards. 

Of  course,  my  objection  to  statutory  provisions  by  no  means 
is  intended  to  imply  that  I  disagree  with  some  of  the  above 
standards  in  appropriate  situations,  and  I  have  in  the  past 
expressed  support  for  some  of  these  concepts. 

I  support  Title  V  of  H.R.  12461,  which  concerns  long-range 
coordinated  area  planning  and  siting  of  bulk  power  facilities. 

On  the  other  hand,  I  think  present  provisions  in  H.R.  12461 

for  advisory  assistance  to  the  State  agencies  may  present  problems 
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The  advisory  service  to  State  regulatory  agencies  would  be 
administered  by  the  Office  of  Electric  Utility  Ratemaking 
Assistance,  which  would  be  established  within  the  Federal 
Energy  Administration.  Grants  would  be  available  to  improve 
State  agency  staffing,  and  also  for  the  encouragement  of 
innovative  rate  structures.  The  grants  to  be  administered  by  the 
Office  for  State  agency  staffing  would  be  conditioned  upon 
subsequent  payment  by  utilities  following  expiration  of  the 
grants;  and  grants  for  rate  innovation  would  be  for  ratemaking 
in  compliance  with  the  federal  ratemaking  standards  to  be 
imposed  upon  State  agencies.  There  is  a  strong  possibility  that 
these  provisions  would  conflict  with  Pennsylvania  statutes 
regarding  the  State's  P.U.C.  budget. 

Advocacy  Before  Regulatory  Agencies 
I  have  a  special  concern  for  features  of  H.R.  12461  bearing 
upon  advocacy  before  State  commissions  or  before  the  Federal 
Power  Commission.  I  am  strongly  in  favor  of  participation  by 
so-called  "consumer  counsel"  in  proceedings.  I  believe  it 
provides  assistance  to  the  decisional  process,  which  justice 
requires. 

Section  207  of  H.R.  12461  would  empower  the  Office  established 
within  the  Federal  Energy  Administration  to  itself  intervene  in 
any  State  utility  proceeding  upon  the  motion  of  any  party  to  the 
State  proceeding,  and  the  Office  would  have  the  same  standing  as 
any  party  to  the  State  proceeding,  including  the  right  to  seek 
judicial  review  of  the  State  agency  decision. 

Section  208  provides  that  any  electric  consumer  may  intervene 
as  of  right  in  any  State  proceeding,  and  may  collect  attorney's 
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fees  and  other  costs  of  litigation  from  the  utility,  if  the 
utility's  rates  are  found  to  be  not  in  compliance  with  the 
federally  prescribed  ratemaking  standards.  This  liability  of 
the  utility  would  be  removed  if  the  State  itself  provides  com- 
pensation to  persons  who  represent  an  interest  which  would  not 
otherwise  be  adequately  represented  in  rate  proceedings,  and 
which  representation  would  meet  other  standards  set  forth  in 
section  208(b)(2).  Section  403  provides  that  the  Office  may  make 
grants  to  the  States  to  provide  for  the  establishment  and 
operation  of  programs  to  compensate  consumer  advocates  which 
qualify  under  section  208(b)(2). 

Section  308(a)  would  establish  an  Office  of  Public  Counsel 
within  the  Federal  Power  Commission,  to  present  the  views  of 
communities  and  users  of  services  affected  by  F.P.C.  proceedings, 
and  to  develop  a  public  interest  record  before  the  F.P.C. 
Public  Counsel  would  have  the  right  to  seek  judicial  review  of 
any  F.P.C.  action  to  the  ssme  extent  as  any  other  party.  In 
addition,  the  F.P.C.  would  be  enabled  to  provide  compensation 
for  outside  attorneys  and  for  other  costs,  to  any  person 
representing  an  interest  not  otherwise  adequately  represented 
in  the  proceeding,  and  which  representation  would  meet  the  same 
standards  set  forth  for  representation  before  State  agencies  under 
section  208(b) (2). 

I  have  the  following  observations  regarding  the  substantial 
commitment  in  H.R.  12461  for  "consumer"  and/or  "public  interest" 
advocacy  before  State  regulatory  agencies  and  the  Federal  Power 
Commission: 
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1.  Competency.  I  believe  that  care  must  be  taken  to 

assure  that  consumer  advocates,  or  others  to  be  compensated 

under  these  federal  funding  programs  for  urging  the  public 

interest,  should  be  competent.  I  emphasize  my  testimony  on  this 

score,  given  April  17,  1975,  on  S.  594  before  a  Subcommittee  of 

the  Senate  Committee  on  Government  Operations,  The  Utilities  Act 

of  1975,  at  p.  332: 

"I  have  probably  tried  more  rate  cases  than 
anybody  in  this  room.  I  know  of  my  personal 
experience  how  much  is  required  of  a  person 
in  the  presentation  and  the  handling  of  a 
rate  case  from  the  standpoint  of  the  consumer. 
It  is  not  the  kind  of  case  that  should  be 
left  to  a  young,  inexperienced  lawyer  who  may, 
for  a  variety  of  reasons,  including  the  desire 
to  get  some  small  measure  of  notoriety,  to 
learn  the  art  of  trying  rate  cases." 

"It  is  a  complex  field  that  requires  well 
paid  men  of  experience,  perspective,  and 
commitment. " 

The  current  emotions  which  surround  utility  rate  proceedings 

require  strict  assurances  that  consumer  representatives  which 

are  to  be  funded  by  public  money  be  experienced  counsel  in 

the  area  of  regulatory  agencies  and  Administrative  law. 

2.  Review  of  I.C.C.  Public  Counsel.  I  believe  this 
Committee  should  review  the  workings  of  the  Office  of  Public 
Counsel,  which  has  operated  for  two  years  within  the  I.C.C. '  s 
Rail  Services  Planning  Office,  under  Regional  Rail  Reorganizat- 
ion Act  of  1973,  before  setting  up  a  similar  Office  of  Public 
Counsel  within  the  Federal  Power  Commission.  The  I.C.C. 's  Public 
Counsel  was  made  permanent  in  the  1976  legislation,  P.L.  94-210, 
and  is  now  known  as  the  Office  of  Rail  Public  Counsel.  As  I 

mentioned  at  the  outset,  section  308  of  H.R.  12461  adopts  virtually 
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verbatim  the  language  from  P.L.  94-210  in  establishing  an  Office 
of  Public  Counsel  within  the  Federal  Power  Commission. 

My  staff  has  reported  views  pro  and  con  concerning  the 
performance  of  the  I.C.C. 's  Public  Counsel.  On  the  one  hand, 
there  is  the  virtual  inexperience  with  I.C.C.  proceedings  or 
I.C.C.  law  on  the  part  of  most,  if  not  all,  of  the  attorneys 
employed  by  the  Office  of  Public  Counsel;  and  there  are  the 
problems  which  generally  arise  when  outside  contractors  are 
employed  by  Public  Counsel.  On  the  other  hand,  on  the  positive 
side,  the  attorneys  have  served  the  public  interest  well  in 
presenting  the  testimony  of  local  witnesses  at  I.C.C.  field 
hearings  in  Pennsylvania. 

3.  F.P.C.  Staff  Counsel.  At  present,  the  F.P.C.  assigns 
Staff  counsel  to  its  major  proceedings.  Such  Staff  counsel 
participates  in  the  development  of  the  record.  This  practice 
does  not  represent  the  prevailing  situation  at  the  I.C.C,  where 
it  is  unusual  for  the  I.C.C.  to  assign  counsel  for  the  develop- 
ment of  a  record.  I  believe  some  consideration  might  be  given 

to  these  differences  between  the  F.P.C.  and  the  I.C.C.  in 
establishing  any  office  of  Public  Counsel  for  the  F.P.C,  to 
avoid  duplication,  while  at  the  same  time  providing  represen- 
tation for  various  classes  of  consumers  together  with  the  right 
to  seek  judicial  review. 

4.  Federal  Control  over  State  Proceedings.  I  am 
troubled  by  the  substantial  degree  of  proposed  federal  control 
over  advocacy  before  State  agency  proceedings.  The  office  within 
the  Federal  Energy  Administration  would  be  permitted  to  intervene 
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in  any  State  case,  on  the  motion  of  any  party,  and  at  the  same 
time  would  be  in  charge  of  approving  federal  grants  to  the  States 
so  as  to  provide  compensation  for  local  attorneys  to  represent 
consumers  or  the  public  in  the  same  proceedings;  and  if  the 
State  agencies  did  not  comply  with  the  federal  requirements 
for  consumer  advocacy,  the  State's  utilities,  and  indirectly 
the  rate  payer,  would  foot  the  bill  for  the  public  advocates. 

I  do  not  believe  a  federal  official  should  determine  when 
the  consumer  requires  assistance  in  a  State  rate  proceeding. 
See:  section  207(b)(3).  Further,  I  do  not  believe  there  should 
be  a  federal  requirement  that  every  local  consumer  or  public 
interest  spokesman  must  be  funded  for  participation  in  every 
State  rate  proceeding. 

It  would  seem  preferable  that  the  Congres  should  support 
a  proposal  to  fund  State  efforts  in  creating  offices  of  State 
Utility  Counsel.  These  would  operate  within  each  State  which 
desires  such,  and  be  controlled  and  staffed  by  personnel 
responsible  to  the  local  community.  At  the  same  time,  it  could 
be  funded  to  the  extent  of  perhaps  90%  by  the  federal  government 
to  ensure  that  consumer  representation  is  not  starved  out  of 
existence,  or  allowed  to  become  a  sham  should  proper  financial 
support  not  be  forthcoming.  We  should  not  overlook  that  the 
many  great  advances  in  highway  development  were  achieved  by 
a  similar  formula  which  allows  both  the  State  and  federal 
governments  to  work  together. 

This  concludes  my  remarks.  I  will  br  glad  to  answer  any 
questions  you  may  have. 
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INTRODUCTION 

Thank  you  for  the  opportunity  to  take  part  in  these 
hearings.   I  am  Robert  E.  Burt,  Director,  Energy  Department, 
California  Manufacturers  Association,  an  association  open 
to  any  company  which  manufactures  in  California.   We  are 
here  representing  the  interest  of  manufacturers  as  power 
consumers.   This  has  been  a  major  function  of  this  Associa- 
tion ever  since  the  end  of  World  War  II.   We  have  taken 
part  in  every  major  California  utility  rate  case  and  also 
some  of  the  Federal  Power  Commission  cases  which  affect 
California.   Since  this  statement  was  prepared,  the  National 
Association  of  Manufacturers  has  reviewed  it  and  concurs 
with  the  statements  herein  as  representing  the  views  of  man- 
ufacturers generally,  not  just  those  located  in  California. 

The  first  basic  point  we  wish  to  make  is  that  we 
strongly  favor  utility  rates  which  are  based  upon  the  real 
cost  of  service.   Our  difficulty  with  that  phrase  as  used 
in  H.R.  12461  is  that  we  see  no  relation  between  marginal 
cost  pricing  and  pricing  in  the  real  world.   The  economic 
theory  which  dictates  marginal  cost  pricing  as  creating  ideally 
efficient  utilization  of  economic  resources  has  a  fundamental 
flaw:  one  of  its  basic  assumptions  requires  easy  transfer 
of  capital  and  other  production  necessities  from  one  use 
to  another.   This  cannot  happen  in  the  real  world.   The  result! 
it  is  a  rare  situation  where  marginal  cost  prices  actually 
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govern  in  free  markets,  especially  those  which  are  capital 
intensive,  as  is  electric  service. 

Electricity  is  only  one  of  a  great  many  products 
for  which  the  cost  of  capital  plant  has  skyrocketed  in  recent 
years  and  for  which  the  cost  of  plant  is  a  major  part  of 
the  total  cost  of  the  product.   Steel  is  a  similar  product 
in  this  respect.   If  steel  were  priced  at  its  marginal  cost, 
it  would  sell  for  prices  at  least  20%  higher  than  it  does. 
A  new  plant  never  produces  a  significant  part  of  the  supply 
in  any  given  year  and,  as  a  result,  it  is  forced  to  meet 
the  competition  of  the  existing  piants,  all  with  lower  capital 
costs.   The  same  tendency  works  in  reverse  when  the  cost 
of  new  plant  is  going  down.   So,  real-world  competitive  markets 
are  almost  never  governed  by  marginal  cost  prices.   We  postu- 
late that  competitive  markets  are  a  well-demonstrated  means 
of  long-run  efficient  use  of  economic  resources.   Thus, 
marginal  cost  pricing  is  a  theory  with  little  relevance  to 
real-world  problems.   To  us,  it  seems  here  to  have  the  function 
of  simply  providing  a  slight  mask  of  respectability  for 
severe  discrimination  against  some  customers  (those  "marginally 
priced")  in  favor  of  others  (those  not  "marginally  priced"). 

At  this  point,  we  would  like  to  discuss  the  real 
costs  of  providing  electric  service.   Electricity  is  not 
a  unit  product,  like  toothpaste,  it  is  a  service.   Once  my 
house  is  hooked  up  to  a  utility  line,  the  laws  of  physics 
dictate  that  current  will  be  taken  from  that  line  to  serve 
any  switch  I  turn  on.   The  only  exception  to  this  situation 
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is  where  the  utility  (either  accidentally  or  on  purpose) 
cuts  off  current  flow  to  the  line.   The  cost  of  providing 
that  service  has  three  elements.   First,  it  costs  the  utility 
money  to  have  that  line  tied  to  your  house,  ready  to  serve, 
even  if  you  never  turn  on  a  switch.   The  lines  must  be  built 
and  maintained,  with  emergency  crews  ready  to  quickly  handle 
any  damage.   Meters  must  be  installed  and  read,  bills  mailed, 
etc.   These  are  usually  called  the  customer  cost  and,  for 
a  typical  utility,  run  from  $3  to  $5  per  month  for  residential 
customers.   They  are  considerably  higher  for  industrial  cus- 
tomers, but  trivial  in  proportion  to  the  current  they  take. 
The  second  class  of  costs  is  incurred  when  the  customer  is 
using  current  at  the  time  when  a  major  peak  load  is  being 
imposed.   Since  the  utility  must  meet  its  peak  load  or  go 
(at  least  partly)  out  of  business,  these  rare  peak  demands, 
usually  only  a  few  times  a  year,  dictate  the  total  generating 
plant  which  they  must  have  on  hand.   To  be  safe,  a  utility 
must  always  have  operating  generating  capacity  at  least  10% 
greater  than  its  anticipated  peak.   So  whatever  load  a  customer 
is  imposing  during  these  major  peaks  creates  a  demand  for 
generating  plant.   For  that  reason,  this  is  called  the  demand 
cost.   These  peaks  invariably  occur  when  residential  use 
is  at  its  peak.   In  other  words,  residential  users  contribute 
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far  more  to  the  need  for  new  plant  than  they  do  to  the  total 
demand  for  energy.   The  third  element  of  cost  is  the  one 
which  many  seem  to  think  is  the  only  element  of  cost:  energy. 
This  is  the  cost,  mostly  for  fuel,  of  turning  turbines  to 
place  current  in  the  lines.   This  cost  is  nearly  the  same 
for  all  customers.   Since  less  current  is  lost  on  the  way 
to  the  industrial  customer  than  to  the  residential  customer 
(because  the  high  voltage  lines  which  serve  him  are  more 
efficient)  the  energy  cost  of  a  kilowatt-hour  given  to  an 
industrial  customer  averages  about. 90%  of  that  for  a  typical 
residential  customer.   This  represents  only  about  35%  of 
the  total  cost  of  serving  the  typical  residential  customer. 
For  large  industrial  customers,  this  cost  represents  as  much 
as  65%  of  the  total  cost  of  delivering  his  electric  service. 

Honest  men  will  differ  as  to  the  precise  amounts 
of  these  costs  in  any  system,  with  the  greatest  argument 
coming  from  how  to  divide  costs  which  are  incurred  serving 
more  than  one  of  these  areas  at  the  same  time.   However, 
as  long  as  the  discussion  centers  upon  actual  costs  incurred, 
the  differences  of  opinion  seldom  amount  to  more  than  5%. 
As   H.R.  12461  is  written,  it  would  provide  some  residential 
customers  with  their  electric  service  at  a  charge  which  would 
cover  about  90%  of  the  energy  charges  which  were  incurred 
in  serving  him  and  would  recover  none  of  the  demand  and  cus- 
tomer costs  which  he  imposes,  costs  which  amount  to  almost 
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two-thirds  of  the  typical  cost  of  serving  a  residential 
customer. 

These  data  are  very  familiar  to  us  because  we  have 
just  completed  a  series  of  rate  case  actions  in  California 
which  impose  lifeline  and  related  concepts  upon  our  utility 
rates.   The  cost  concepts  just  discussed  were  not  challenged 
by  any  party  to  the  proceedings  and  our  Public  Utilities 
Commission  specifically  declined  to  make  any  finding  that 
the  lifeline  rates  they  have  just  established  for  serving 
residential  customers  were  compensatory.   We  draw  from  Cali- 
fornia's action  two  lessons  for  this  Committee's  consideration 
First,  there  is  no  need  for  Federal  legislation  which  would 
force  these  new  rate-making  concepts  upon  the  states.   The 
wave  of  the  future  frequently  seems  to  hit  the  California 
coast  first  and  we  are  confident  that  the  happy  thought  of 
providing  a  subsidy  for  residential  utility  use  will  spread. 
Second,  this  seems  to  us  to  be  an  area  of  government  in  which 
the  Federal  system  should  be  allowed  to  work.   We  are  dealing 
in  a  great  many  unknowns  and  conflicting  opinions.   Let  the 
states  experiment  in  this  terra  incognito  and  display,  as 
time  goes  by,  the  real  benefits  and  costs  of  the  many  possible 
variations  of  these  rate-making  theories.   Our  obvious  reason 
for  this  position  is  that  we  feel  that  calmer  heads  will 
prevail  and  that  the  need  for  a  more  rational  system  will 
be  established  and,  at  that  time,  we  hope  that  Federal  hand- 
cuffs will  not  have  been  placed  upon  us. 
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It  has  been  argued  that  the  Congress  should,  instead, 
impose  these  rate-making  philosophies  because,  otherwise, 
the  states  which  do  impose  them  must  face  concern  that  they 
will  lose  industrial  jobs  to  those  states  which  do  not. 
In  passing,  we  have  noted  very  little  real  concern  in  either 
New  York  or  California  about  the  loss  of  industrial  jobs. 
Both  bemoan  their  loss,  but  continue  the  policies  which  cause 
the  losses.   A  far  more  important  consideration  is  that  the 
Congress  does  not  have  the  power  to  impose  these  rate  philos- 
ophies upon  our  foreign  competitors.   The  U.S.  must  export 
manufactured  goods  to  pay  for  the  tremendous  volumes  of  energy 
and  raw  materials  which  we  must  import.   If  our  industry 
is  not  competitive,  we  will  be  unable  to  do  it.   The  foreign 
holders  of  these  resources  must  freely  exchange  them  to  us 
for  our  goods  (directly  or  indirectly) .   If  our  goods  are 
not  competitively  priced,  we  will  have  great  difficulty  in 
getting  the  quantities  of  theirs  which  we  need.   Any  slight 
decline  in  our  demand  for  imported  energy  will  be  more  than 
made  up  for  in  loss  of  foreign  exchange  to  pay  for  the  remainder 

Equally  vital,  unless  we  are  to  abrogate  numerous 
treaties,  retreat  to  a  Fortress  America,  and  drastically 
drop  our  standard  of  living,  we  will  also  have  to  compete 
against  foreign  manufacturers  in  our  domestic  markets.   As 
to  a  choice  between  the  possibility  of  jobs  moving  from  one 
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state  to  another  and  the  possibility  of  jobs  moving  from 

the  United  States  to  other  nations,  I  find  little  difficulty. 

Loss  of  domestic  markets  to  imports  would  further  complicate 

our  problems  of  paying  for  imported  energy  and  raw  materials. 

The  English,  having  this  problem  and  refusing  to  face  it, 

have,  in  25  years,  gone  from  having  one  of  the  highest  standards 

of  living  in  Europe  to  having  the  lowest  in  Northeast  Europe. 
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I  am  David  E.  Leibson,  Vice  President  and  Director  of  Manufacturing 
and  Engineering  for  Corning  Glass  Works,  the  company  I  am  here  representing. 
Corning  Glass  Works,  with  headquarters  in  Corning,  New  York,  is  a  technologi- 
cally oriented  company  producing  specialized  products  for  science,  industry, 
defense,  and  the  home. 

Corning  employs  approximately  35,000  people  to  operate  80  facilities 
worldwide.  A  little  less  than  2/3  of  these  operations  are  in  the  U.S.  From 
the  more  than  300  different  glasses  Corning  produces  each  year,  it  turns  out 
60,000  different  products,  serving  a  total  of  50  distinct  markets. 

It  is  impossible  to  melt  glass  without  significant  amounts  of  energy. 
Thus,  energy  has  become  a  major  cost  factor  for  the  glass  industry. 

Coming's  total  annual  energy  consumption  is  17.0  trillion  BTU's.   Our 
unit  energy  costs  have  more  than  doubled  since  1972±',  and  energy  cost  in  1976 
is  expected  to  exceed  $40  million.   Thus,  it  is  clear,  Corning  is  vitally  con- 
cerned with  any  legislation  which  will  affect  the  availability  and  price  of 
energy. 

To  us,  energy  conservation  is  a  matter  of  survival;  and  we  have  been 
very  successful  in  applying  an  effective  energy  conservation  program  companywide. 
However,  conservation  has  obvious  limits.  While  conservation  certainly  con- 
tributes to  the  overall  efficiency  of  energy  consumption,  it  does  not  expand 
energy  supplies  or  offer  a  long-range  solution  to  the  energy  shortage. 

As  I  will  explain,  Corning  Glass  Works  considers  expansion  of  electric 
power  sources,  based  on  the  use  of  coal  and  nuclear  energy,  as  the  key  to 
energy  self-sufficiency  for  the  United  States. 

Factors  Affecting  Energy  Usage 

Looking  to  the  future,  we  believe  strongly  that  the  demand  for  adequate 
energy  at  affordable  cost  will  continue  to  increase.   Numerous  analyses  have 
shown  there  is  a  close  interrelationship  between  Gross  National  Product  and 
energy  consumption.-'   If  our  standard  of  living  is  to  increase,  so  must  energy 
consumption;  and  if  energy  consumption  declines,  so  inevitably  must  the  standard 
of  living. 
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We  have  looked  carefully  at  the  factors  which  will  shape  the  nation's 
energy  economy  in  the  future  and  have  defined  what  we  feel  are  some  basic 
premises  which  will  shape  our  national  energy  strategy. 

-  We  will  need  more,  not  less,  energy  to  maintain  a  full  employment 
economy  and  sustain  an  appreciable  rate  of  economic  growth  in  the 
face  of  growing  competition  in  world  markets ^ (  A  no-growth  energy 
economy  is  both  unrealistic  and  impractical. 
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-  Conservation  will  play  a  vital  but  limited  role  in  balancing  our 
future  energy  demands  with  the  limited  available  supplies;  but 
unless  energy  prices  reflect  true  energy  costs,  we  could  continue 
to  foolishly  waste  energy  in  many  applications.—' 

-  The  nation's  long-term  interests  are  best  served  by  a  national 
policy  which  fosters  development  of  an  electrified  economy  based 
on  our  domestic  nuclear  and  coal  resources.   The  alternative, 
rapidly  increasing  reliance  on  insecure  oil  imports,  will  erode 

our  position  in  foreign  markets  and  undermine  our  national  security.— 

-  Corning  believes  that  both  the  Administration  and  Congress  must 
inevitably  recognize  the  wisdom  of  an  electrified  economy  and 
adopt  policies  to  speed  its  development. 

We  are  so  firmly  convinced  that  this  will  be  the  ultimate  course  of 
action  for  the  country  that  we  are  planning  to  make  major  capital-intensive  con- 
versions of  our  glass  melting  operations  from  natural  gas  to  electric  power  as 
gas  supplies  dwindle  and  the  prices  for  gas  and  electricity  converge.   Even 
under  today's  price  levels  with  electricity  priced  2  1/2  times  higher  than 
natural  gas,  electricity  is  competitive  in  a  new  electricfurnace  in  which 
Corning  has  made  a  large  research  and  development  investment.   This  furnace, 
which  is  three  times  as  efficient  as  a  gas-fired  furnace,  is  cool,  quiet,  and 
does  not  pollute  the  atmosphere. 

However,  we  have  36  major  melting  units  in  operation  and  to  tear  out 
an  existing  furnace  and  replace  it  with  a  new  all-electric  melting  system  would 
cost  approximately  $6  1/2  million.   Clearly  this  is  not  economical  under  current 
price  conditions.   The  cost  of  electric  power  can  be  no  more  than  1  1/2  times 
the  cost  of  gas  for  us  to  economically  justify  this  conversion.  We  anticipate 
this  price  ratio  will  be  reached  in  the  early  1980's.   But  if  the  true  price 
relationship  is  distorted  by  the  use  of  non-cost  based  pricing  for  electricity 
and,  as  a  result,  industrial  electric  energy  prices  are  sustained  at  prices 
above  their  real  cost,  we  will  put  off  the  conversions  and  continue  to  use  oil, 
most  of  which  must  be  imported.   Based  on  our  analysis  of  future  energy  avail- 
ability and  prices,  we  developed  an  energy  strategy.   It  is:-' 

-  Maintain  flexibility  to  use  fuels  which  are  most  readily  available 
at  the  lowest  cost.   (Gas  is  preferred  when  most  economical.) 

-  Install  back-up  capability  to  use  oil  (where  technically  feasible) 
when  gas  is  not  available. 
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-  Use  electricity  for  all  new  capacity. 

-  Improve  the  energy  efficiency  of  existing  melting  units. 

-  Examine  the  economics  of  conversion  to  all  electric  furnaces 
at  each  major  repair.   Consider  conversion  when  return  on 
investment  exceeds  10%. 

Our  corporate  decisions  will  be  duplicated  by  many  industrial  users. 
While  we  and  most  industrial  energy  consumers  would  like  to  use  natural  gas 
as  the  incremental  energy,  the  harsh  reality  is  that  gas  will  not  be  available 
and  the  replacement  energy  will  be  oil.   Unless  some  action  is  taken  to  change 
the  current  course  and  to  encourage  the  use  of  electricity  by  industry,  this 
nation's  imports  of  oil  will  reach  the  level  of  13.5  million  barrels  of  oil 
per  day  by  1985.2'  To  replace  that  amount  of  energy  with  equivalent  electric 
energy  would  require  new  generating  facilities  costing  an  estimated  $190 
billion.—'   Once  this  capacity  comes  on  stream,  it  would  replace  oil  costing 
more  than  $65  billionZ'  per  year;  and  construction  and  operation  of  these 
facilities  would  produce  more  than  one  million  jobs  in  the  United  States. 

Coming's  Position  on  H.R.  12461 

H.R.  12461  proposes  extensive  reforms  in  electric  rate-making  tech- 
niques.  We  believe  the  stated  purpose  of  the  bill,  to  minimize  the  construc- 
tion of  new  electric  facilities—',  will  not  serve  the  nation's  best  interests 
over  the  long  term.   While  the  legislation  might  cause  some  shift  away  from 
peak  loads  for  some  small  portions  of  the  total  consumption,  it  seems  more 
likely  it  will  also  slow  conversion  of  the  nation's  industrial  energy  users 
to  an  electrified  economy.   We  feel  this  switch  to  electricity  is  the  only 
way  in  which  the  United  States  can  effectively  utilize  its  own  coal  and  nuclear 
fuel  resources  and  become  independent  of  imported  oil. 

It  is  our  feeling  that  no  federal  legislation  concerning  electric  rate 
reform  should  be  enacted  now.   Most,  if  not  all,  of  the  proposed  reforms 
could  be  accomplished  by  state  regulators  under  existing  laws  if  they  feel 
the  reforms  would  serve  the  interests  of  the  people  of  their  states.   But 
even  if  there  is  something  to  be  gained  from  imposing  federal  guidelines  in 
the  area  of  electric  rate  structures,  this  action  is  premature.   Several 
studies  which  will  prove  the  validity  or  invalidity  of  the  economic  assump- 
tions used  to  support  the  need  for  this  proposal  are  currently  being  conducted 
by  both  the  FEA  and  the  Electric  Power  Research  Institute.—' 

We  vigorously  support  cost-based  pricing  for  electric  utility  service. 
As  businessmen  we  must  carefully  determine  all  of  the  costs  of  producing  our 
products.   Electric  utilities  should  be  given  the  same  right  to  base  the  cost 
of  their  product  on  the  fully  allocated  cost  of  serving  each  customer  class. 
Singling  out  certain  customer  classes  for  special  non-cost  based  rates,  and 
thereby  increasing  rates  to  the  remaining  customers,  will  send  the  wrong  eco- 
nomic signals  to  the  businessman  who  may  then  be  led  to  make  poor  investment 
decisions . 
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We  feel  every  effort  should  be  made  to  assist  the  private  utility 
sector  in  raising  the  capital  needed  to  build  new  facilities  required  to 
maintain  a  reliable  supply.   If  the  utilities  are  precluded  from  recovering 
all  of  their  fuel  cost  or  cannot  include  all  construction  work  in  progress 
in  their  rate  base,  we  believe  their  financial  stability  will  be  seriously 
undermined  and  their  ability  to  attract  capital  at  reasonable  rates  reduced. 
Over  the  long  run,  this  could  lead  to  higher  interest  costs  and  higher  costs 
to  consumers. 

Conclusion 

In  conclusion,  I  would  like  to  reemphasize  my  view  that  we  must  do 
everything  we  can  to  develop  our  domestic  energy  resources.   This  legislation 
will  not,  we  feel,  assist  in  this  effort.   This  proposal  emphasizes  electric 
rate  reforms  that  would  tend  to  discourage  industrial  electrification,  which 
we  strongly  support.   In  addition,  if  electric  utilities  cannot  recover  all 
costs,  such  as  fuel  costs  or  costs  related  to  construction  work  in  progress, 
we  believe  that  their  financial  condition  will  significantly  limit  their 
building  program  to  support  industrial  electrification.   Studies  currently 
underway  may  help  to  show  us  the  way  to  solve  some  of  our  electric  rate  prob- 
lems, which  we  hope  can  be  acted  upon  at  the  state  level.   For  these  reasons, 
we  feel  this  legislation  should  not  now  be  enacted. 

Thank  you  for  the  opportunity  to  present  the  position  of  Corning  Glass 
Works  on  this  vital  issue. 
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FOOTNOTES 

1/   See  Appendix  #1. 

2/  U.S.G.S.  Professional  Paper  820 

U.S.  Department  of  Interior,  p. 10,  fig.  2. 

3/  IBID 

k/  See  Appendix  \\2. 

5/  See  Appendix  //3. 

6/  See  Appendix  //4. 

]_/  1976  Energy  Outlook,  Federal  Energy  Administration,  p.xxvii. 

&/  Based  on  electricity  produced  by  generating  plants  costing  $400/KW. 

9/  Based  on  oil  costing  $12/bl. 

K)/  Congressional  Record,  March  11,  1976,  p.E1192. 

11/   Federal  Energy  Administration,  Electric  Rate  Demonstration  Program 
(funded  FY  1975  and  1976);  Electric  Power  Research  Institute,  study 
on  electric  rate  design  (to  be  concluded  late  1976). 
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CORNING  GLASSWORKS 
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CORNING  GLASS  WORKS  ENERGY  EFFICIENCY  SUMMARY 
FOR  15  MAJOR  MELTING  PLANTS 


Expected  BTU's  X  (1012) 
Actual  BTU's  X  (1012) 
Change  from  1972 


1973 

1974 

1975 

14.415 

14.001 

12.756 

15.088 

14 .  380 

12.308 

(4.8%) 

(2.7%) 

3.5% 

8.3  percentage  points  change  from  1973  to  1975 
Goal  for  improvement:   10%  by  1980 
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ECONOMICS  OF  U.S.A.  AS  AN  ENTERPRISE 
SWITCHING  OIL  TO  ELECTRICITY 


CAPITAL 

INTEREST  COST  @10% 

DIRECT  PRODUCTION  COST 

TOTAL 

EFFICIENCY  ADJUSTED 

OIL  EQUIVALENT  COST 
DIFFERENCE/KW 

PAYBACK 
IRR 


COAL 

NUCLEAR 

$  400KW 

$  600KW 

.005 

.007 

.007 

.002 

.012 

.009 

.017 

.013 

.031 

.031 

.014 

.018 

yr.-3  mo. 

3  yr.-9  mo 

21% 

16% 

ASSUMPTIONS 

EFFICIENCY 

OIL  COST  (FOREIGN) 

COAL  COST 

NO  TAX 
NO  PROFIT 


OIL  30%     ELECTRICITY  70% 
$  .38/GAL.      $  .031/KW 
$  .75/MM  BTU,  DELIVERED 
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ENERGY  STRATEGY 


MAINTAIN  FLEXIBILITY  TO  USE  FUELS  WHICH  ARE  HOST  READILY 
AVAILABLE  AT  THE  LOWEST  COST.   (GAS  IN  PREFERRED  WHEN  IT  IS 
THE  MOST  ECONOMICAL.) 

INSTALL  BACKUP  CAPABILITY  TO  USE  OIL  WHEN  GAS  IS  NOT 
AVAILABLE  TO  EXTENT  OF  TECHNICAL  CAPABILITY. 

USE  ELECTRIC  MELTERS  FOR  ALL  NEW  CAPACITY. 

IMPROVE  THE  ENERGY  EFFICIENCY  OF  EXISTING  MELTING  UNITS. 

EXAMINE  THE  ECONOMICS  OF  CONVERSION  TO  ALL  ELECTRIC  FURNACES 
AT  EACH  MAJOR  REPAIR.   CONSIDER  CONVERSION  WHEN  RETURN  ON 
INVESTMENT  EXCEEDS  10%. 
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TESTIMONY 

of 

American  Iron  and  Steel  Institute 

on  H.  P.    12461 

'ELECTRIC  UTILITY  RATE  REFORM  AND  REGULATORY  IMPROVEMENT  ACT' 

before  the 

Subcommittee  on  Energy  and  Power 

of  the 

Committee  on  Interstate  and  Foreign  Commerce 
U.    S.    House  of  Representatives 


April  9,    1976 
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Mr.  Chairman  and  members  of  the  Subcommittee,  Good 
Morning.   I  am  Roy  Leidner,  Manager,  Power  and  Utilities 
Practice  and  Development,  Steel  Operations  Department,  Bethlehem 
Steel  Corporation.   I  am  a  member  of  the  Committee  on  Energy 
of  the  American  Iron  and  Steel  Institute  (AISI) ,  a  trade  associa- 
tion representing  the  domestic  iron  and  steel  industry  and 
its  related  activities,  an  employer  of  750,000  men  and  women 
—  an  industry  that  in  1974  paid  out  ten  billion  dollars  in 
wages  and  salaries. 

I  welcome  the  opportunity  to  acquaint  you  with  some 
of  the  problems  which  my  company  and  the  steel  industry, 
in  general,  would  have  as  a  result  of  the  passage  of  the  pro- 
posed House  Bill  H.R.  12461.   While  the  proposed  legislation 
deals  with  rate  reform,  power  supply,  and  regulatory  authority, 
I  only  intend  to  acquaint  you  with  those  problems  that  would 
affect  the  industrial  consuming  sector  of  the  economy. 

The  steel  industry  of  the  United  States  recognizes 
that  it  is  a  major  energy  consumer  having  used  for  a  number 
of  years  5  to  6  percent  of  all  the  energy  consumed  in  the 
United  States  or  between  15  and  20  percent  of  the  energy  con- 
sumed by  industry.   The  steel  industry  is  unique  among  energy 
users  in  the  United  States  because  it  is  the  only  major  in- 
dustrial consumer  which  derives  the  majority  of  its  energy 
from  coal.   In  1975,  coal  supplied  68  percent  of  the  industry's 
energy  requirements;  natural  gas,  19  percent;  petroleum  products, 
9  percent;  and  purchased  electricity,  4  percent.   This  4  percent, 
incidentally,  is  the  largest  block  of  power  purchased  by  any 
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consuming  industry. 

The  steel  industry  is  not  a  homogeneous  industry, 
but  rather  it  is  a  grouping  of  many  firms  that  have  different 
kinds  of  facilities  and  processes,  some  proprietary,  that 
produce  a  wide  variety  of  steel  products.   Elaborating  on 
this  statement,  it  must  be  recognized  that  the  steel  industry 
includes  both  fully  integrated  and  non-integrated  companies. 
Fully  integrated  companies  have  plants  with  blast  furnaces 
and  coke  ovens.   This  is  a  significant  point  because  most  of 
the  coal  used  by  the  steel  industry  is  consumed  in  the  coke 
oven-blast  furnace  complex  for  the  smelting  of  iron  ore  to 
produce  molten  pig  iron.   Both  the  blast  furnaces  and  coke 
ovens  produce  large  quantities  of  useful  coal-based  by-product 
fuels  which  are  an  important  part  of  the  steel  industry  energy 
supply.   Non-integrated  companies  start  their  processing  with 
a  quasi  semi-finished  material,  namely  steel  scrap,  which 
effectively  avoids  many  of  the  large  energy  consuming  processes. 
Since  the  non-integrated  companies  do  not  have  molten  pig  iron 
from  blast  furnaces  or  the  by-product  fuels  from  blast  furnaces 
and  coke  ovens,  they  depend  on  electricity  to  melt  the  scrap. 
However,  even  integrated  companies  are  highly  dependent  on 
electricity  since  the  ultra  modern  finishing  facilities  require 
vast  quantities  of  power. 

Turning  to  the  matters  of  electric  utility  rate 
reform  and  regulatory  improvement,  the  desirability  of  national 
standards  in  these  areas  is  subject  to  serious  doubt.   Electric 
utilities  in  the  various  parts  of  the  country  frequently  find 
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themselves  in  unique  local  circumstances.   For  example,  they 
face  widely  varying  situations  with  respect  to  resource  and 
materials  costs,  including  fuel  costs;  the  fuel  mix  which  they 
consume  for  the  generation  of  electricity;  individual  operating 
characteristics;  and  individual  load  characteristics.   The 
American  Iron  and  Steel  Institute  believes  that  the  concept 
of  national  standards  for  electric  utility  rates  and  regulation 
ignores  these  facts  and  is  inconsistent  with  the  nature  of 
the  electric  utility  industry.   The  Institute  further  believes 
that  the  local  utility  commissions  are  the  appropriate  reposi- 
tory of  regulatory  power  with  respect  to  electric  utilities. 

Each  consumer  of  power  has  a  definite  service  require- 
ment, and  depending  upon  the  nature  and  extent  of  that  require- 
ment, is  charged  on  the  basis  of  the  cost  of  rendering  the 
service  required  by  him.   In  other  words,  the  customer  establishes 
his  needs;  the  utility  charges  on  the  basis  of  the  costs  of 
satisfying  those  needs.   Thus  the  customer  in  part  determines 
what  he  will  pay  for  power,  depending  upon  the  service  required. 
This  is  the  accepted  and  typical  pricing  philosophy  applied 
to  the  sale  of  all  services.   In  utility  rate  making  this 
pricing  philosophy  is  known  as  the  "cost-of-service"  concept. 
It  has  been  applied  for  many  years.   Such  "cost-of-service" 
rate-making  performs  several  important  functions.   First, 
it  serves  the  traditional  function  of  limiting  monopolistic 
pricing  practices.   Second,  it  serves  the  function  of  providing 
the  predictable  basis  for  electric  utility  revenues  which  is 
crucial  for  utility  planning  and  financing,  thus  contributing 
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to  the  capital-attracting  ability  and  overall  financial  stability 
of  the  electric  utilities.   Lastly,  it  serves  to  transmit  the 
correct  price  "signals"  to  electric  energy  consumers,  encouraging 
efficient  utilization  of  electric  energy  resources  by  communi- 
cating to  consumers  the  relative  costs  to  society  of  their 
consumption  decisions.   The  recognition  by  H.R.  12461  of  cost 
of  service  principles  as  the  appropriate  basis  for  electric 
utility  rate-making,  thus,  is  a  proper  position. 

Many  are  now  challenging  the  historical  cost-of-service 
concept  as  being  inappropriate,  old  fashioned,  undesiraHe, 
and  are  clamoring  for  change.   We  are  not  opposed  to  change, 
provided  that  it  is  a  change  for  the  better.   Abandoning  or 
departing  significantly  from  the  cost-of-service  pricing  is 
a  change  for  the  worse  and  could  cause  chaotic  conditions 
within   the  country.   All  consumers  need  to  be  able  to  predict 
with  some  assurance  at  least  the  future  short-term  price  of 
electricity,  particularly  commercial  and  industrial  consumers. 
The  latter  invest  millions  of  dollars  and  employ  thousands  of 
people  in  plants  throughout  the  nation,  such  plants  being  speci- 
fically located  to  manufacture  certain  products,  thus  minimizing 
production  and  distribution  costs  and  so  render  the  public 
products  at  minimum  prices.   Power  prices  are  one  of  the  economic 
considerations  in  plant  siting.   As  long  as  power  pricing  is 
ccst  related,  industry  can  make  assessments  of  its  future  cost, 
/ny  other  philosophy  of  pricing  is  arbitrary  and  unpredictable. 
Industry  cannot  afford  to  gamble  millions  of  dollars  in  facili- 
ties when  one  significant  facet  of  its  costs  is  indeterminate. 
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For  example,  the  non-integrated  mills  in  the  steel  industry 
are  normally  40%  dependant  or  electric  power  for  their  energy 
needs.   A  major  increase  in  these  power  costs  can  change  what 
is  now  a  profitable  operation  into  one  which  cannot  continue 
to  sustain  itself.   The  cost-of-service  concept  must  be  pre- 
served ir.  the  interest  of  our  economy  and  national  well-being. 

In  Section  101,  the  "Findings"  which  form  the  basis 
for  the  provisions  to  be  set  forth  by  this  legislation  include 
a  few  well  known  and  accurate  facts  as  stated  in  paragraphs  1, 
2,  7,  8,  and  9.   Unfortunately,  other  of  the  "Findings"  which 
form  the  very  foundation  for  this  bill  do  not  share  the  same 
accuracy.   Specifically,  it  has  been  shown  repeatedly  by  cost- 
of-service  studies  performed  by  mest  competent  experts  in 
utility  rate  design  that  virtually  all  ratemaking  practices 
result  in  fair  and  equitable  distribution  of  the  costs  of 
qenerating  and  transmitting  electricity  among  different  classes 
cf  consumers.   The  following  premise  that  some  classes  of  con- 
sumers therefore  pay  less  than  the  full  cost  of  the  service  they 
receive  also  lacks  accuracy. 

The  large  industrial  consumers,  for  whom  the  impli- 
cation is  that  the  availability  of  "less  than  cost-of-service" 
pover  encourages  "excessive"  and  "wasteful"  use  of  electrical 
energy,  are  very  different  than  small  (residential)  consumers. 
Electrical  energy  is  a  cost  item  in  manufacturing  a  product 
just  as  are  raw  materials,  labor,  capital,  etc.   As  such,  energy 
is  subject  to  the  same  intensive  management  as  the  other  cost 
iters.   /r.  industrial  plant  manager  would  no  sooner  waste  cnerqy 
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than  he  would  any  other  cost  item  needed  to  operate  his 
facility,  regardless  of  the  price. 

"Finding"  Section  101  (10)  deals  with  competition 
among  electric  utilities.   Three-quarters  of  a  century  of 
utility  regulation  has  shown  that  the  public  interest  is  best 
served  when  utility  service  is  provided  by  a  regulated  mono- 
poly.  In  order  for  electric  utilities  to  compete  for  whole- 
sale and  industrial  sales,  redundant  generating  and  transmis- 
sion capacity  would  be  necessary.   This  would  create  excessive 
costs  for  all  classes  of  customers  and  is  in  conflict  with 
"Finding"  of  Section  101  (7) . 

If  these  points  are  considered  in  proper  perspective, 
I!.  P..  12461  could  be  greatly  simplified  and  would  not  need  to 
be  so  far  reaching. 

Uith  this  as  a  preamble,  I  would  like  to  continue 
on  several  specifics  of  the  proposed  legislation. 

In  Section  203  (a)  (3) ,  Rate  Regulation,  the  bill 
makes  a  conspicuous  divergence  from  the  cost-of-service 
principle  by  providing  for  a  "subsistance  quantity"  of  electric 
energy  for  residential  electric  consumers.   In  addition,  the 
provision  for  "subsistance  quantities"  of  electrical  energy 
at  prices  below  cost  of  service  contains  serious  fallacies: 

1.   It  gives  subsidies  to  residential  consumers  regardless 

of  whether  or  not  paying  for  their  non-discretionary 

use  of  electrical  service  is  really  a  hardship. 

There  is  no  reason  to  provide  subsidies  for  consumers 

who  do  not  need  them. 
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2.  It  assumes  that  families  in  need  of  subsidies  can 

be  identified  by  their  small  consumption  of  kilowatt- 
hours.   Even  the  strongest  supporters  of  this  type 
of  provision  must  admit  that  small  consumers  are 
not  necessarily  poor. 

3.  A  vast  segment  of  the  poor  people  live  in  multi- 
family  rented  dwelling  units,  and  would  not  benefit 
from  such  a  measure.   Their  electric  service  costs 
are  reflected  in  the  rent  they  pay. 

4.  A  "subsistance  quantity"  of  electric  energy  as 
described  in  Section  203  (a) (3) (B)  for  "domestic 
lighting  and  food  refrigeration"  only  could  be  as 
little  as  150  kilowatt-hours  per  month.   The  dif- 
ference between  the  residential  rate  and  the  "sub- 
sistance quantity"  rate  would  then  be  trivial, 
the  net  benefit  approximating  $3  per  month. 

5.  Section  203(a)(3)(C)  provides  for  state  agencies 
to  increase  the  kilowatt-hours  of  the  "subsistance 
quantity"  from  lighting  and  food  ref rineration 
only,  to  include  "additional  domestic  end  uses." 
These  additional  domestic  end  uses  would  most  likely 
be  cooking,  water  heating,  and  space  heating. 
Preferential  rates  to  residential  electric  energy 
consumers  for  these  purposes  would  be  unfair  and 
discriminatory  to  families  which  use  fuel  oil, 
propane,  coal,  or  gas  for  any  of  these  same  purposes. 
These  other  fuels  must  be  purchased  at  fair  market 
prices. 
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6.   Section  203  is  an  attempt  to  accomplish  social 

welfare  goals  by  altering  utility  rate  structures. 
This  is  contrary  to  the  long-standing  policy  that 
social  welfare  is  a  public  responsibility  and  the 
costs  for  such  social  aid  programs  are  to  be  funded 
from  the  public  treasury. 

Section  207  provides  for  an  Office  of  Electric  Utility 
Ratemaking  Assistance.   Utility  rates  are  designed  by  persons 
and  companies  who  are  expert  in  the  field  of  rate  design. 
They  are  available  for  hire  to  utility  companies,  regulatory 
agencies,  or  any  other  interested  parties  at  such  times  as 
they  are  needed.   It  would  be  more  preferable  to  have  this 
task  performed  by  a  currently  viable  free  enterprise  system 
than  by  expending  tax-payers'  dollars  to  create  a  full  time 
federal  staff  to  do  the  same  thing.   Section  207  should  be 
deleted. 

Section  310,  on  Studies  of  Competition,  in  addition 
to  being  counterproductive  to  the  public  interest  as  described 
in  the  above  comment  on  the  "Finding"  in  Section  101(10) 
dealing  with  competition  among  electric  utilities,  authorizes 
the  study  of  many  items  which  are  either  under  constant  evalua- 
tion presently,  or  have  otherwise  been  demonstrated  to  be 
unfeasible.   Also,  in  Section  310(a)(3),  the  study  authorizes 
examination  of  the  feasibility  of  separately  owned  and  operated 
facilities  fcr  natural  gas  distribution.   The  subject  of  natural 
gas  distribution  is  completely  irrelevant  to  electric  utility 
rate  reform  and  regulatory  improvement.   Section  310  should 
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be  deleted. 

In  summary,  it  is  the  position  of  the  American  Iron 
and  Steel  Institute  that  H.P..  124  61  would  not  accomplish  the 
electric  utility  rate  reform  intended.   Any  revisions  in  rate 
design  required  should  be  achieved  through  the  application  of 
cost-of-service  principles  which  now  are  generally  in  effect 
throughout  the  nation. 

I  thank  you  for  this  opportunity  to  present  our 
views  on  this  most  important  subject. 
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My  name  is  Richard  B.  Pool.   I  am  corporate  energy  coordinator 
for  Kaiser  Aluminum  &  Chemical  Corporation.   However,  I  am 
here,  today,  to  speak  on  behalf  of  the  aluminum  industry  as 
chairman  of  the  Aluminum  Association's  Task  Group  on  Electric 
Rate  Position. 

The  Aluminum  Association  has  77  members  representing  all  of 
the  domestic  primary  aluminum  ingot  production  and  85  percent 
of  the  shipments  of  U.S.  semif abricated  (mill)  products.   The 
aluminum  industry  is  one  of  the  basic  U.S.  industries  supporting 
the  industrial  economy  of  our  country.   Its  members  manufacture 
aluminum  products  in  43  states  and  purchase  electric  power 
from  the  majority  of  utility  companies  in  the  country. 

The  United  States  is  growing  increasingly  vulnerable  to  energy 
constraints.   We  face  a  potential  energy  crisis  greater  than 
that  experienced  two  years  ago.   Natural  gas  and  fuel  oil 
supplies  to  industry  will  be  severely  constrained  by  1990, 
according  to  forecasts  of  our  economists.   In  both  the  short 
and  long  term,  electrical  power  can  be  the  major  answer  to  our 
energy  dilemma. 

Certainly,  the  aluminum  industry  depends  on  electricity  in 
smelting,  where  no  alternative  energy  source  can  be  used. 
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Today,  electricity  is  the  most  expensive  form  of  energy.   Yet, 
with  the  inflation  of  the  past  two  years,  the  electric  utility 
industry  has  seen  its  earnings  seriously  eroded.   And  it  has 
experienced  difficulty,  as  well,  in  acquiring  capital  at  rates 
it  can  afford  to  invest  in  needed  expansion. 

There's  no  doubt  the  electric  utility  industry  faces  problems 
in  financing  its  future  growth.   We  support  the  need  for  utilities 
to  build  additional  capacity.   We  do  not  agree  with  some  methods 
of  changing  rate  structures  that  are  being  proposed. 

LEGISLATIVE  PROPOSALS 

Legislative  proposals  that  are  being  introduced  to  the  Congress 

deal,  primarily,  with  revisions  in  utility  rate  structures  that 

will  be  harmful  to  the  country's  economy.   Whether  by  mandate, 

or  "strong  encouragement"  to  individual  state  regulatory  agencies, 

they  share  common  aims ! 

1)  to  minimize  energy  consumption  as  an  end  in  itself: 

2)  to  limit  growth  of  the  electric  utility  industry. 

3)  to  provide  residential  consumers  with  a  "subsistence 
quantity"  of  electricity  at  a  subsidized  rate: 

4)  to  prohibit  or  place  procedural  burdens  on  declining 
block  rates:  and 

5)  to  require  peak  load  pricing  of  electricity. 

The  first  objective  --  to  minimize  energy  consumption  as  an 
end  in  itself  --  is  not  a  sound  national  goal.   Making  the 
best  use  of  the  country's  energy  resources  is  vitally  important 
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and  that  can  be  done,  in  large  part,  through  conservation; 
not  by  attempting  to  de-energize  the  United  States.   The 
goal  must  be  to  strike  a  balance  between  supplying  the  nation's 
needs  and  protecting  the  environment. 

Number  two,  to  limit  the  growth  of  the  electric  utility  industry, 
we  believe  is  unrealistic  and  would  seriously  threaten  our 
nation's  well-being  and  standard  of  living.   While  it  is  cer- 
tainly proper  to  discourage  excessive  and  wasteful  use  of 
electricity,  reasonable  growth  should  be  encouraged. 

The  third  common  objective  is  to  provide  residential  consumers 
with  a  "subsistence  quantity"  of  electricity  which  would  permit 
the  purchase  of  some  basic  quantity  of  service  at  less  than 
cost.   "Lifeline  rates,"  as  this  concept  is  commonly  called, 
assumes  there  is  a  direct  correlation  between  electrical 
consumption  and  income  level.   However,  it  is  evident  that 
low  income  consumers  are  not  necessarily  minimal  users  of 
electric  energy.   There  is  no  doubt  that  people  on  fixed 
incomes,  the  underpriviledged  and  other  socially  handicapped 
citizens  have  difficulty  in  dealing  with  rising  energy  bills. 
But,  they  also  have  difficulty  in  dealing  with  rising  costs 
of  food,  shelter,  transportation  and  clothing.   The  fact  is, 
this  is  an  income  or  social  problem,  not  a  Utility  rate 
problem. 

Discussion  of  the  fourth  and  fifth  ObJectlveOi  nam>lv.  to 

prohibit  or  place  procedural  burdens  on  declining  block  ratoi 
and  to  require  peak  load  pricing  <>t  alectrlclty  follovSf 
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PRICING  PHILOSOPHIES  AND  INDUSTRIAL  IMPACT 

Electricity  is  a  universally  needed  service.   The  essential 
reason  monopolistic  power  companies  were  created  to  provide 
that  service  was  because  the  fixed  cost  of  the  physical 
plant  to  generate,  transmit  and  distribute  power  is  extremely 
high.   And  a  redundancy  of  facilities  in  any  geographic  area 
would  greatly  increase  the  cost  of  the  service.  So  a  legalized 
monopoly  exists  to  serve  a  diverse  body  of  customers,  each 
with  a  definite  service  requirement  and  each  charged  according 
to  cost  incurred  in  meeting  that  requirement. 

The  only  impartial  and  objective  way  to  determine  how  to  apportion 
a  utility's  required  revenues,  from  among  its  various  kinds  of 
customers,  is  to  determine  service  classifications  and  service 
rates  in  order  that  the  utility  can  recover  the  present  cost 
to  service  each  customer.   Added  to  that  must  be  return  on 
investment  for  the  utility. 

This  is  the  cost  of  service  concept  which  evolved  in  our  country's 
regulatory  practices  decades  ago.   It  is  based  on  the  soundest 
principles  of  economics. 

As  long  as  power  pricing  is  cost  related,  industry  —  and  other 
consumers  too  --  can  assess  at  least  short-term,  future  energy 
costs  and  feel  some  assurance  they  will  be  equitable.   Any 
departure  from  this  pricing  philosophy  becomes  arbitrary  and 

unpredictable. 
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The  aluminum  industry's  electricity  requirements  enable  utilities 
to  build  very  efficient  capacity  to  meet  residential  and  commercial 
demands  in  addition  to  the  industry's  own  requirements.   A  utility's 
"load  factor"  developed  by  the  aluminum  industry  is  about  double 
that  for  residential  use.   That  enables  a  utility  to  utilize  a 
greater  portion  of  its  installed  capacity  constantly. 

Delivering  a  kilowatt  hour  of  electricity  to  industrial  customers 
costs  a  utility  less  in  equipment  and  manpower  than  serving 
residential  users.   A  lower  unit  cost  of  service  rate  to 
industrial  customers  thus  has  been  deemed  appropriate  and 
cost  justified  for  decades. 

Utility  customers  should  not  be  deprived  of  declining  block 
rate  pricing  which  recognizes  that  a  high-load  factor  customer 
enables  a  utility  to  lower  its  overall  unit  costs.   Revenue 
allocations  and  rate  structures  should  recognize  the  differences 
in  costs  incurred  in  serving  various  classes  and  apply  to  all 
customers.   Elimination  of  the  declining  block  rate  which  is 
based  on  that  principle  denies  to  the  large  volume  user  the 
lower  price  to  which  he  is  entitled  based  on  actual  costs  tc 
serve  that  customer,  and  constitutes  a_  subsidy  to  other 
customers. 

Industrial  customers  buy  large  quantities  of  power  on  a  year- 
round  basis  and  provide  a  consistent,  sizable  base  load  to  a 


1396 


utility.   Because  of  that  consistency,  industry  does  not  increase 
its  demand  during  peak  load  periods  like  a  residential  cus- 
tomer.  Yet  with  proposed  legislation,  industry  could  be  severely 
penalized  for  using  energy  at  those  times  of  a  day  or  a  year 
that  are  designated  "peak"  periods,  unless  steady  users  are 
given  appropriate  credit  for  off-peak  usage. 

It  should  be  pointed  out  further  that  application  of  peak  load 
rates  would  effect  little,  if  any,  reduction  in  energy  con- 
sumption by  the  aluminum  industry.   Many  critical  industrial 
processes  cannot  be  interrupted  or  halted  on  a  daily  or 
seasonal  basis  to  conserve  electricity.   And  industry  today 
is  conserving  all  forms  of  energy,  with  supplies  short  and 
prices  soaring.   Peak  ioad  pricing  cannot  be  relied  on  to 
reduce  industrial  electrical  power  consumption  further. 

The  aluminum  industry  believes  that  any  pricing  that  deviates 
from  traditional  cost  of  service,  in  all  likelihood,  will 
result  in  : 

+  more  industrial  self-generation  of  power  from 

small  units  that  are  usually  less  energy  efficient: 

+   increases  in  the  prices  of  industrial  products  to 

customers  and  ultimately,  of  course,  to  all  consumers: 

+  competitive  disadvantages  with  foreign  products:  and 

+   costly  monitoring  and  billing  services  added  on  to 
utilities'  operating  costs. 
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We  should  recognize,  in  the  final  analysis,  that  a  major  purpose 
of  the  proposed  federal  legislation  is  to  raise  the  price  of 
electricity  in  a  most  roundabout  way  ...  so  that  the  average 
residential  consumer  will  believe  he  is  feeling  no  pain. 

Higher  utility  rates  for  industry,  inevitably,  will  result  in 
higher  priced  industrial  products  and  higher  priced  consumer 
products.   Some  members  of  Congress  apparently  find  that  more 
palatable  than  encouraging  direct  utility  rate  increases  for 
all  classes  of  customers  based  on  costs  to  serve  them. 

It  would  make  far  more  sense  for  Congress  to  encourage  the 
state  utility  regulatory  bodies  to  adhere  to  the  cost-based 
utility  rate  pricing  in  use  today.   Care  must  be  exercised 
that  distortions  in  power  pricing  do  not  occur  that  will  stifle 
our  ability  to  maintain  the  U.  S.  standard  of  living. 
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TESTIMONY  IN  SUPPORT  OF  H.R.  12608  BEFORE  THE  HOUSE  INTERSTATE  AND 
FOREIGN  COMMERCE  COMMITTEE  BY  CHARLES  ROSS,  GENERAL  MANAGER, 
KANSAS  ELECTRIC  COOPERATIVES,  INC.,  APRIL  9,  1976 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Charles 
Ross.   I  reside  in  Topeka,  Kansas,  and  am  General  Manager  of  the 
Kansas  Electric  Cooperatives,  Inc.,  the  statewide  association  of 
all  thirty-seven  rural  electric  cooperatives  (REC's)  in  Kansas. 
Collectively  Kansas  REC's  have  the  responsibility  of  serving  central 
station  electricity  to  more  than  120,000  consumer  members  encompassing 
approximately  three-fourths  of  the  total  land  mass  of  our  state.   I 
appear  before  this  committee  in  support  of  H.R.  12608.   Provisions 
contained  in  this  proposed  legislation  would  meaningfully  benefit 
the  REC's  that  I  represent,  as  well  as  all  electric  consumers  in 
the  state  of  Kansas. 

If  we  understand  provisions  of  H.R.  12608  correctly,  Section 
202  (a)  of  the  Federal  Power  Act  would  be  amended  by  inserting  the 
wording  "maximum  competitive  opportunities  for  the  purchase  and  sale 
of  electric  energy  at  wholesale"  and,  by  striking  the  word  "voluntary" 
Through  this  proposed  change,  the  Federal  Power  Commission  (FPC) 
would  be  mandated  to  insure  that  all  electric  utilities  make  the  best 
use  of  their  respective  generation  and  transmission  facilities 
through  interconnections,  joint  planning,  and  coordination  with  other 
electric  suppliers  within  their  respective  geographic  areas. 

I  specifically  call  to  the  attention  of  the  committee  a  copy 
of  a  letter  attached  to  this  testimony  dated  December  5,  1975,  from 
Mr.  Donald  L.  Martin,  Regional  Engineer,  Federal  Power  Commission, 
Fort  Worth,  Texas.   Mr.  Martin's  letter  was  mailed  to  representatives 
of  all  electric  suppliers  in  FPC  Power  Supply  Areas  29  and  34  which 
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essentially  geographically  represents  the  states  of  Kansas  and 
Missouri.   The  first  paragraph  of  Mr.  Martin's  letter  states,  "Enclosed 
is  a  copy  of  the  final  report  entitled  'Study  of  Full  Interconnection 
and  Coordination  of  Electric  Systems  Located  In  FPC  Power  Supply  Areas 
29  and  34'  which  was  prepared  by  the  FPC  Fort  Worth  Regional  Office. 
We  highly  recommend  early  consideration  of  the  results  of  this  study. 
This  study  shows  the  large  savings  that  can  result  from  area  wide 
participation  of  all  electric  systems  in  pool  planned  generation  and 
transmission  facilities  and  coordinated  operation  through  central 
dispatch  control.   The  report  indicates  the  steps  that  need  to  be 
taken  to  implement  full  coordination.   The  major  privately-owned 
electric  utility  systems  are  encouraged  to  take  the  lead  in  this 
endeavor  although  the  cooperation  of  all  systems  is  needed." 

A  complete  copy  of  the  FPC  report  was  provided  to  all  electric 
entities  in  the  two  state  area,  along  with  Mr.  Martin's  letter.   A 
copy  of  this  complete  study  and  report  has  been  provided  to  your 
committee  chairman. 

This  report  and  study  by  the  Regional  Office  of  the  FPC 
specifically  outlines  the  various  advantages  of  interconnections, 
use  of  transmission  facilities,  coordination  between  electric  utilities, 
joint  planning,  and  all  of  the  other  ramifications  which  make  for 
the  most  effective  and  efficient  use  of  all  electric  facilities  in 
a  geographic  area  to  best  serve  the  public  interest.   Unfortunately, 
as  previously  noted  in  Mr.  Martin's  letter,  the  FPC  currently  has 
no  power  to  require  electric  utilities  to  implement  any  provisions 
of  this  FPC  study  which  clearly  recommends  implementation  of  proposals 
which  are  in  the  public  interest.   The  proposed  amendments  contained 
in  H.R.  12608  in  Section  202  (a)  would  allow  the  FPC  to  require 
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implementation  of  these  procedures  by  electric  utility  systems  in 
FPC  Power  Supply  Areas  29  and  34. 

Amendments  in  Section  202  (b)  of  the  Federal  Power  Act,  as 
proposed  in  H.R.  12608,  would  mandate  efficient  use  of  electric  power 
supply  facilities  and  would  assure  competition  between  wholesale 
electric  suppliers  within  specific  geographic  areas.   Provisions 
in  H.  R.  12608  would  allow  the  FPC  to  require  a  variety  of  arrange- 
ments between  electric  utilities  which  would  be  in  the  public  interest 
including  the  opening  up  of  transmission  "bottlenecks"  which  now 
continually  plague  and  stifle  smaller  utilities  of  the  industry. 

As  an  example,  in  Kansas  through  the  Kansas  Electric  Cooperatives, 
Inc.  (KEC) ,  our  REC's  have  been  offered  joint  ownership  participation 
in  a  large  nuclear  plant  being  planned  by  two  investor  owned  electric 
utilities.   KEC  wants  to  participate  in  this  joint  ownership  arrange- 
ment, but  to  do  so  effectively  must  have  the  opportunity  to  utilize 
its  share  of  the  electric  energy  from  this  plant  to  the  best  advantage 
of  its  member  REC's.   Such  rights  include  the  possibilities  of  KEC 
obtaining  other  power  resources  outside  of  this  particular  investor 
owned  electric  utility's  service  area,  such  as  peaking  power  to  meet 
peak  load  demands  of  its  members.   KEC  has  a  commitment  for  such 
peaking  power  from  another  power  supplier,  but  because  one  of  the 
investor  owned  utilities  involved  in  the  nuclear  project  refuses  to 
allow  KEC  to  move  this  outside  resource  over  its  bulk  transmission 
lines,  KEC  is  being  stifled  from  utilizing  this  peaking  power  resource 
to  supplement  the  bulk  power  it  would  own  from  the  nuclear  plant. 
In  effect,  KEC's  viable  participation  in  the  nuclear  plant  is  being 
curtailed.   Please  be  aware  KEC  is  not  asking  for  a  "free  ride" 
either.   KEC  is  willing  to  pay  the  investor  owned  electric  utility  a 
fair  price  under  FPC  regulation  for  this  transmission  service  which 
is  needed  to  be  competitive  in  the  wholesale  power  market. 
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As  a  result  of  this  dilemma  KEC  is  now,  and  has  been  for  more 
than  one  year,  involved  with  the  Nuclear  Regulatory  Commission  and 
this  one  investor  owned  electric  utility  in  Kansas  in  antitrust 
litigation  which  is  extremely  costly  for  all  involved,  as  well  as 
unnecessarily  time-consuming.   The  Regional  Office  of  the  Federal 
Power  Commission  has  been  advised  of  this  situation  by  KEC,  but  has 
no  authority  to  mandate  electric  utilities  under  its  jurisdiction  to 
provide  such  services  which  are  in  the  public  interest. 

I  have  here  described  only  one  example  relating  to  transmission 
"bottlenecks"  for  the  movement  of  bulk  power  supply  in  Kansas.   There 
are  several  other  graphic  examples  of  this  same  situation  which  we 
can  detail,  all  of  which  prevent  efficient  uses  of  bulk  power 
resources  in  the  public  interest  at  the  present  time. 

Amendments  contained  in  Section  202  (c)  of  H.R.  12608  would 
provide  the  FPC  with  a  statutory  procedure  for  determining  whether 
electric  companies  subject  to  its  jurisdiction  would  be  able  to  meet 
the  demands  of  wholesale  customers  and  provide  for  means  to  alleviate 
power  shortages,  including  fair  curtailment  of  retail  customers. 

Most  REC's  in  Kansas  purchase  all  of  their  wholesale  power 
requirements  from  one  of  the  six  investor  owned  electric  utilities 
in  the  state.   Currently  there  are  two  wholesale  power  rate  increases 
filed  by  two  of  these  investor  owned  electric  utilities  which  affect 
several  of  our  Kansas  REC's,  that  are  pending  before  the  FPC.   One 
of  these  wholesale  power  rate  cases  includes  language  which  would 
allow   restrictions  upon  only  1Q  days  notice,  of  bulk  power  supply 
at  any  specific  delivery  point  by  the  investor  owned  electric  utility 
This  threat  certainly  affects  the  consumer  members  of  the  REC's 
involved.   Additionally,  no  provision  is  made  for  fair  curtailment 
of  retail  customers  by  the  FPC.   Thus,  in  the  situation  I  have  just 
described,  it  would  be  very  possible  for  the  investor  owned  company 


1403 


to   restrict  wholesale  power  delivery  to  one  or  more  of  our  REC ' s  at 
a  given  delivery  point  which  would  directly  affect  the  consumer 
members  of  that  REC  served  from  that  delivery  point,  but  would  have 
no  like  curtailment  restrictions  for  customers  served  at  retail  by 
the  investor  owned  electric  utility.   Therefore,  we  firmly  believe 
the  FPC  should  have  authority  to  provide  for  fair  curtailment  of 
all  retail  customers  on  a  fair  and  equitable  basis.   Provisions  in 
Section  202  (c)  of  H.R.  12608  speak   directly  to  this  matter. 

Amendments  offered  in  H.R.  12608  in  Section  205  (e)  stipulates 
that  no  wholesale  power  rate  or  charge  or  any  portion  thereof  sought 
to  be  increased  by  a  public  utility  could  become  effective  until 
hearings  were  completed  and  a  final  order  issued  by  the  FPC  upholding 
the  lawfulness  of  all  or  a  portion  of  any  such  increase.   We  think 
this  proposal  is  only  fair  and  certainly  in  the  best  interest  of 
the  consuming  public. 

As  an  example,  in  both  of  the  wholesale  power  rate  cases 
I  previously  alluded  to  in  this  testimony  now  affecting  Kansas  REC ' s , 
the  increased  rates  proposed  by  the  affected  investor  owned  electric 
utilities  for  wholesale  power  have  been  allowed  to  be  placed  into 
effect  by  the  FPC.   These  cases  are  not  yet  settled.   Hearing  dates 
for  arguments  involved  relative  to  the  cases  before  the  FPC  are  not 
even  scheduled   until  mid-summer  and  the  early  fall  of  1976.   In  the 
meantime,  the  affected  REC ' s  are  now  paying  these  increased  wholesale 
rates  to  the  investor  owned  electric  utilities.   This  present  practice 
allowed  by  the  FPC  not  only  creates  a  very  real  hardship  for  affected 
REC's,  but  creates  additional  chaos  and  confusion  among  consumers. 

All  Kansas  REC's  retail  rates  are  under  the  jurisdiction  of  the 
Kansas  Corporation  Commission  (KCC) .  Some  of  our  Kansas  REC's  under 
terms  and  conditions  approved  by  the  KCC  can  "pass  on"  to  their 
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consumers  on  a  monthly  basis  these  increased  wholesale  power  costs 
from  their  respective  investor  owned  electric  utility  bulk  power 
supplier.   Other  Kansas  REC's,  however,  have  not  applied  such  provisions 
and  must  rely  on  the  approval  of  KCC  to  increase  their  retail  rates 
before  any  portion  of  the  increased  wholesale  power  costs  can  be 
included  in  their  retail  electric  bills  to  their  respective  consumer 
members.   Thus,  confusion  reigns.   Some  REC's  consequently  operate  in 
the  "red"  for  several  months  while  such  wholesale  power  rate  cases 
remain  unsettled,  while  other  Kansas  REC's  pass  on  the  increased  cost 
of  power,  but  with  the  stipulation  that  refunds  may  necessarily  have 
to  be  made  to  their  consumer  members  upon  final  settlement  of  the 
wholesale  power  rate  case.   All  consumers  are  already  confused  related 
to  the  fuel  and/or  power  cost  adjustments  which  appear  on  their  electric 
bills.   The  practice  of  allowing  wholesale  power  rate  increases  to  take 
effect  prior  to  final  settlement  only  adds  to  this  confusion  for  the 
general  public.   We  believe  the  practice  should  be  stopped  and  that 
final  settlement  of  all  such  wholesale  power  rate  cases  should  be  settled 
prior  to  allowing  any  portion  of  such  increases  to  become  effective. 
Provisions  in  H.R.  12608  in  Section  205  (e)  speak  effectively  to  this  matt 

New  Section  205  (f)  of  the  proposal  under  consideration  would 
add  a  new  section  to  the  Federal  Power  Act  specifically  authorizing 
the  FPC  to  deal  with  anti-competitive  practices  in  their  infancy.   I 
have  already  presented  examples  currently  being  fostered  by  investor 
owned  electric  utilities  in  Kansas  to  effectively  throttle  viable 
competition  from  any  other  electric  utility  as  a  result  of  transmission 
rights  "bottlenecks."   Additionally,  in  this  testimony  we  have  called  to 
your  attention  that  the  FPC  does  not  now  enforce  matters  related  to 
competition  between  two  or  more  electric  utilities.  As  we  understand 
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the  new  Section  205  (f)  contained  in  H.R.  12608,  the  FPC  would  have 
the  authority  to  implement  pro-competition  between  electric  utilities 
within  a  specific  geographic  area.   We  firmly  believe  the  FPC 
should  have  such  authority  and  should  exercise  implementation  of 
same  as  being  in  the  overall  public  interest. 

We  favor  a  new  Section  205  (g)  as  proposed  in  this  bill  which 
provides  that  the  FPC  could  not  allow  tonstruction  work  in  progress" (CWIP) 
to  be  included  in  rate  bases  for  rate  making  purposes  in  wholesale 
power  rate  cases.   The  FPC  has  not  to  date  allowed  CWIP  to  be 
included  for  such  rate  making  purposes,  however,  the  FPC  has  held 
hearings  related  to  this  matter  and  may  be  on  the  verge  of  changing 
its  procedure.   If  CWIP  is  allowed  to  be  made  a  part  of  the  rate 
base  for  rate  making  purposes,  all  entities  which  purchase  wholesale 
power  will  be  required  to  pay  for  facilities  in  their  wholesale  power 
bill  that  are  not  being  'Used  or  are  useful" at  the  time  for  the 
general  public.   In  Kansas  the  KCC  does  not  allow  CWIP  to  be  included 
as  a  part  of  the  retail  rate  base  for  rate  making  purposes.   Therefore, 
Kansas  REC ' s  have  no  way  at  the  present  time  to  pass  on  the  CWIP 
cost  which  may  be  included  in  their  wholesale  power  rate  to  their 
ultimate  consumers. 

We  do  not  believe  CWIP  should  be  included  in  rate  bases.   To  do 
so  entirely  removes  any  strong  incentive  for  any  electric  utility  to 
regulate  costs  associated  with  such  construction  projects  in  an  attempt 
to  hold  such  costs  to  a  minimum.   Further,  if  CWIP  is  allowed  to  be 
included  in  rate  bases,  the  incentive  to  move  any  construction  projects 
along  to  early  completion  will  be  negated.   Also,  should  CWIP  be 
allowed  in  the  base  rate  for  wholesale  power  rate  making  purposes 
and  should  state  regulatory  bodies  allow  same  to  be  passed  on  to  the 
consuming  public  in  retail  rates,  millions  of  dollars  will  be  collected 
in  electric  bills  from  consumers  who,  in  fact,  never  are  around  to 


PANEL  OF  CONSUMER  ADVOCATES 


STATEMENTS    OF:    ROBERT    V.    GRAHN,    FRED    M.    DUSENBURY. 
MARVIN  RESNIKOFF,  PH.  D.,  AND  BRUCE  A.  FREDERICKSON 


I  1  100) 


PANEL  OF  CONSUMER  ADVOCATES 


STATEMENTS    OF:    ROBERT    V.    GRAHN,    FRED    M.    DUSENBURY. 
MARVIN  RESNIKOFF,  PH.  D.,  AND  BRUCE  A.  FREDERICKSON 


I  L4O0) 


1411 


Statement  by  Robert  V.  T-rahn,  Chairman,  AC/PC  Committee  (representing 
all-electric  customers  in  the  District  of  Columbia),  at  House 
Subcommittee  on  Energy  and  Power  hearing  on  H.R.  12461 

April  9,  1976 

Ky  name  is  Robert  Grahn  and  I  am  a  resident  of  the  District  of 
Columbia.   I  am  chairman  of  the  AC/DC  Committee,  an  organization 
formed  in  1974  to  represent  the  interests  of  all-electric  customers 
in  the  District  of  Columbia. 

Scope 

Ky  testimony  is  addressed  primarily  to  the  provisions  of  Title  II 
of  the  proposed  bill,  and  in  particular  to  Section  203(a),  paragraph 
3,  which  deals  with  the  "subsistence  quantity"  concept  of  rate 
design.   In  addition,  I  have  four  brief  additional  comments  to 
offer  on  other  specific  aspects  of  the  proposed  bill. 

"Subsistence  quantity"  concept 

The  all-electric  customer's  consumption  of  electricity  is  far  above 
the  subsistence  level  because  he  must  use  electricity  for  space 
heating,  water  heating  and  cooking  —  functions  which  are  normally 
performed  with  gas,  or  oil  and  gas,  in  most  homes.  He  would  neverthele; 
support  the  "subsistence  quantity"  or  "lifeline"  rate  concept  as 
expressed  in  the  above-mentioned  Section  of  the  proposed  bill  — 
but  with  a  caveat  or  two.  He  would  point  out  that  well-intended 
implementation  of  the  concept  might  well  lead  to  some  unintended 
results  such  as  subsidization  of  well-to-do  customers  and  potential 
distortion  of  the  rate-vs-cost  of  service  relationship  in 
residential  rate  schedules. 

For  example,  here  in  the  District  of  Columbia,  basic  rates  for 
customers  who  use  400  kwh  per  month  and  less  have  not  been  increased 
since  August  1972. 

The  result? 

1.  About  two-thirds  of  Pepco's  residential  customers  (in  D.C.) 
have  received  no  increase  whatsoever  in  their  basic  electric  rates 

in  nearly  four  years. 

2.  Another  22^  have  received  no  increase  whatsoever  during 
the  seven  winter  months,  and  have  received  token  increases  during 
the  summer  months  amounting  to  less  than  4#. 

3.  Nine  out  of  ten  of  Pepco's  D.C.  residential  customers 
have  thus  been  favored  with  a  virtual  freeze  in  their  basic  electric 
rates  during  a  period  when  the  cost  of  living  has  increased  by  33^. 

Let  me  re-emphasize  that  I  am  talking  about  basic  rates.  In  addition 
to  their  basic  rates,  all  of  Pepco's  customers  have  paid  fuel 
adjustment  charges  —  for  a  while  there  they  were  universally  and 
aptly  referred  to  as  "skyrocketing"  fuel  adjustaent  charges  — 
during  the  period  in  question. 
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What  this  deans  is  that  although  all  of  Pepco's  residential 
customers  in  the  District  have  contributed  their  fair  share  toward 
Pepco's  increased  fuel  costs,  most  of  them  —  about  90#  of  them  — 
have  contributed  virtually  nothing  toward  the  increasing  cost  of 
Pepco's  labor,  material,  services,  interest  rates  and  so  forth 
during  a  period  of  nearly  four  years. 

To  put  it  another  way,  what  we  now  have  in  the  District  is  a 
residential  rate  schedule  which  subsidizes  not  only  those  customers 
who  are,  in  fact,  hard  pressed  to  pay  their  electric  bills,  but 
also  subsidizes  the  great  majority  of  customers  who  are  presumably 
well  able  to  pay  their  bills. 

Fortunately,  there  is  a  solution  to  this  problem  in  the  form  of 
an  innovative  rate  schedule  which  we  have  devised.   For  those  who 
may  be  interested  in  the  details,  I  am  submitting  it  as  an  attachment 
to  this  statement. 

The  point  I  wish  to  make  here  is  that  the  "subsistence  quantity" 
or  "lifeline"  concept  of  ratemaking  is  not  an  unmitigated  blessing. 
It  must  be  implemented  and  administered  with  extreme  care  lest 
it  generate  more  inequities  than  it  sets  out  to  eliminate. 

Additional  comments 

I  would  judge  the  overall  intent  of  H.R.  12461  to  be  admirable. 
I  do  have  reservations,  however,  concerning  somt  specific  features 
of  the  bill  and  concerning  its  implementation.  I  will  conclude  my 
statement  with  a  few  brief  comments  on  these  aspects  of  the  bill: 

1.  Finding  #2  of  Title  1  states  that:  "Rates  for  electric 
energy  increased  dramatically  during  each  of  the  years  1971  thru 
1975."   Eased  on  Pepco's  rate  history  during  the  years  in  question, 
that  would  appear  to  be  a  gross  overstatement  of  the'  situation. 

1 974  was  the  only  year  in  which  rate  increases  could  be  properly 
described  as  "dramatic".   In  1975,  in  fact,  the  average  rates  for 
most  of  Pepco's  customers  declined  appreciably. 

2.  I  believe  the  restriction  on  declining  block  rates  — 
Section  203(a),  paragraph  (2)  —  to  be  unwise.  Notwithstanding  the 
fact  that  it  is  fashionable  in  some  quarters  to  characterize 
declining  block  utility  rates  as  inherently  unscrupulous,  I  suggest 
that  we  should  be  objective  enough  to  recognize  that  —  with  certain 
exceptions  —  declining  block  rates  serve  merely  "to  reflect  the  costs 
of  providing  electric  service  to  (the)  consumer..."   (Sec.  203(a)(1)) 
A  rhetorical  question:   Is  the  grocer  unscrupulous  when  he  charges 
you  less  per  potato  when  you  buy  potatoes  in  a  ten-pound  bag  than 
when  you  buy  potatoes  one  at  a  time? 

3.  I  believe  this  bill  could  accomplish  its  basic  objectives 
with  far  less  involvement  of  the  Federal  government  at  the  State 
regulatory  agency  level  than  is  envisioned  in  the  current  wording. 

4.  And  finally,  I  would  seriously  question  the  necessity 
for  the  financial  grant  program  described  in  Title  IV. 

«    *    * 
This  concludes  my  statement. 
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Attachment  to  R.V.Grahn  statement  on  H.R.  12461  of  April  9.  1976 

PROPOSED  MODEL  "LIFELINE"  RATE  STRUCTURE   (Based  on  current  Pepco 

rate  schedules  for  D.C.) 

Objective :  To  design  a  rate  schedule  which  will  provide  that 

low  uca-e-low  income  customers  can  purchase  a  subsistence  quantity 
of  electric  energy  at  a  reasonable  minimum  cost,  and  will  also  provide 
that  all  customers  who  consume  electric  energy  at  levels  in  excess 
of  the  subsistence  quantity  are  charged  at  rates  commensurate  with 
their  total  cost  of  service. 

Definitions 

1 .  Subsistence  quantity  is  best  defined  at  two  levels:  Zero  to 
200  kwh  per  month  —  full  subsistence;  200  to  300  kwh  per  month  — 
transition  from  full  subsistence  to  normal  charges.  200  kwh  provides, 
on  the  average,  domestic  lighting  and  food  refrigeration,  the  use 

of  a  hand  iron,  radio,  toaster,  fan  and  heating  pad,  and  most  of  the 
use  of  a  television,  hair  dryer  and  other  semi-essential  appliances. 
300  kwh  per  month  provides  enough  energy  for  all  these  uses  plus  a 
washing  machine,  dishwasher  and  many  other  smaller  appliances. 

2.  Reasonable  minimum  cost  is  defined  as  the  average  base  rate 
cost  for  all  residential  sales.  Current  average  is  3#/kwh  in  D.C. 

The  rate  structure 

1.  Price  the  first  200  kwh  at  3^/kwh,  with  a  minimum  charge  of 
$1 .50  applicable  to  all  usage  of  50  kwh  per  month  and  below. 

2.  Price  the.  next  100  kwh  of  usage  —  from  200  to  300  kwh  per 
month  —  at  a  rate  which  will  produce  the  same  revenue  from  the 
300  kwh  customer  as  would  be  obtained  under  the  existing  rate 
structure.  This  works  out  to  3.7^/kwh  for  this  1 00-kwh  block. 

3.  Price  all  usage  over  300  kwh  per  current  rate  schedule. 
Assume,  for  the  purpose  of  this  discussion,  that  such  usage  is  now 
priced  with  due  regard  for  such  considerations  as  cost  of  service, 
peak  use  deterrents  and,  if  appropriate,  off-peak  incentives. 

The  rate  structure  in  graphic  form:   Exhibit  1  compares  the  present 
residential  rate  structure  and  the  proposed  "lifeline"  rate  structure. 
The  top  chart  portrays  the  two  rate  structures  in  incremental  terms; 
the  lower  chart  in  cumulative  terms.  Note  that  the  proposed  rate 
structure  produces  an  almost  completely  flat  cumulative  rate  picture 
from  the  50  kwh  minimum  level  on  up. 

Effect  on  the  customer:   The  200-kwh  customer,  who  has  already 
benefitted  from  zero  increase  in  his  basic  rate  for  nearly  four  years, 
would  actually  see  a  1 6%   reduction  in  his  basic  bill  —  from  $7.12 
to  S6.00.   The  "transition"  customer  —  200  to  300  kwh  —  would  find 
reductions  ranging  from  81.12  down  to  zero.   The  customer  using  more 
than  300  kwh  per  month  would  see  no  difference  whatsoever  in  his 

Effect  on  Pepco:   Obviously,  savings  made  by  low-usage  customers 
must  translate  into  a  revenue  loss  for  Pepco.   Since  revenue  is  lost 
only_  from  those  customers  who  use  less  than  300  kwh  per  month  ,  the 
Impact  is  relatively  slight  —  about  $800,000  annually.   This  revenue 
loss  could  be  readily  and  almost  painlessly  recouped  by  the  impo. 
of  a  two-hundredths  of  a  cent  ($0.0002)  per  kwh  increase  on  all 
usage  by  all  customers. 


1414 


CURRENT  RATE  vs  PROPOSED  "LIFELINE"  RATE 

Current  Pepco  residential  rate  schedules 
for  the  District  of  Columbia  used  as  basis 
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TESTIMONY  OF  FRF.D  M.  DUSFNBURY 

1  My  name  is  Fred  Dusenbury.   I  am  the  Public  Service  Commission  (PSC) 

2  Coordinator  for  the  Schenectady  Community  Action  Program,  Inc.,  at  75  Laf- 

3  ayettc  Street,  Schenectady,  Now  York  12307.   I  am  the  author  of  a  report 

4  published  in  September,  1975,  by  the  Urban  Fellows  Institute  on  Policies 

5  and  Practices  of  Niagara  Mohawk  Power  Corporation.   I  have  traveled  exten- 
ts sively  throughout  New  York  State  for  meetings  with  a  wide  variety  of  groups 

7  and  their  representatives  concerning  the  human  problems  created  by  rising 

8  utility  costs. 

9  I  am  now  preparing,  as  Project  Director,  a  program  for  "Consumer  Ad- 

10  vocacy  in  the  Energy  Crunch"  on  a  statewide  basis  in  the  State  of  New  York 

11  with  the  approval  of  the  New  York  State  Alliance  of  Community  Action  Pro- 

12  gTam,  Inc.,  which  are  federally  funded  and  mandated  to  represent  the  lo^- 
li  and-fixed-income  people  of  New  York  State.   The  Project  envisions  creation 

14  of  a  model  for  consumer  advocacy  in  the  energy  crunch  which  could  be  rep- 

15  licated  nationwide  through  the  efforts  of  the  almost  900  Community  \ction 

16  agencies  and  their  state  associations. 

17  We  have  intervened  in  PSC  Case  26806,  the  generic  rate  hearings  now 

18  underway  in  New  York  State.   V.'c  have  presented  testimony  before  the  New 

19  York  State  Assembly  Committee  on  Corporations,  Authorities  and  Com 

20  on  the  subject  of  Lifeline  rate-  and  the  needs  of  the  poor. 

21  Your  committee  has  received  testimon)  I 

22  volved  in  the  historic  PSC  Case  26806  in  New  York:   Edward  Berlin, 

23  attorney  for  the  Environmental  Defense  Fund  (inn  is  now  a  Public 

24  Commissioner  having  been  recently  appointed 

25  Habicht  has  worked  for  EDI  in  tl        and  Dr.  Joe  D.  Pa  •     testil 

•  i  ■ 

29  In  represent ing 

30  Dr.    Pace    on    March    31,     19  ruin.-    hi 

31  ilso      :  imi  ned   on    t  hal    ilnt 

e   New   YoH    Pub!  ic   Interesl 
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FRED  M.  DUSENBURY 

1  Rauch  of  the  Chemung  County  Neighborhood  Legal  Services  Utility  Project, 

2  John  Rosenberg,  Esq.  of  the  New  York  State  Consumer  Protection  Board  and  the 

3  staff  of  the  New  York  State  Public  Service  Commission.   1  am  submitting  for 

4  the  record  at  thi.;  time  a  copy  of  the  transcript  of  this  cross-examination 

5  of  Or.  Pace  which  we  feel  to  be  fundamental  to  this  hearing.   Since  we  just 

6  received  this  214-page  transcript  yesterday,  we  were  unable  to  supply  the 

7  committee  with  75  copies,  and  frankly,  reproduction  in  such  volume  is  beyond 

8  the  limits  of  my  meager  budget.  We  do,  however,  sincerely  urge  this  committer 

9  and  the  staff  to  read  this  record  because  we  believe  it  severely  undermines 

10  the  Pace  testimony  in  a  number  of  ways.   I  would  like  to  direct  your  atten- 

11  tion  further  to  the  two-page  statement  by  Dr.  Resnikoff  submitted  with  this 

12  testimony  which  categorizes  the  Pace  testimony  as  "fatally  undermined,"  and 

13  cogently  summarizes  the  major  assumptions  and  conclusions  and  objections 

14  thereto. 

15  The  statement  submitted  to  me  from  the  Chemung  County  Neighborhood  Legal 

16  Services  Utility  Project  and  included  with  my  testimony  notes  that  our  I.ifc- 

17  line  testimony  in  Case  26806,  which  is  especially  applicable  to  Ills  12912,  is 

18  not  yet  completed.   We  expect  this  testimony  to  be  complete  no  later  than 

19  May  3,  1976,  at  which  time  ]  believe  a  meeting  with  Chairman  Pingell  would 

20  be  most  constructive  and  add  significant  substantive  matter  to  the  record  in 

21  the  case  of  HR  12912. 

22  Submitted  with  my  testimony  also  is  the  Preliminary  Committee  Report  on 

23  the  Lifeline  Concept  prepared  by  Robert  A.  Kurtter,  New  York  State  Assembly 

24  office  of  Research  and  Analysis  dated  February  24,  1976.  All  of   the  argu- 

25  ments  presented  in  opposition  to  Lifeline  ar<  effectivel)  refuted  in  the 

26  body  of  this  excellent  report  and  In  the  transcript  of  the  Pace  cross - 

27  examination,   f  would  especially  recommend  to  this  committee  the  contents 

28  of  rable  6   Percent agi  oi  Hou         nini  Major  Appliances ,  By_  Income 

•  juj  .  Table  7  -  Household  i  Lcctrical  Unergy  Us<        •  Group ,  Table  8 
hv  ini  omi  Group  1970  '  I  j  1  able  9  - 

CtOT  Distribution,  and  Tabic.  10  and  11  which  deal  with 
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1  purchased  electricity  vis-a-vis  industrial  costs. 

2  I  think  this  committee  should  be  aware  that  I  come  before  you  on  be- 

3  half  of  low-and-fi xcd- income  people  as  a  direct  result  of  two  elderly 

4  people  freezing  to  death  in  my  home  town  of  Schenectady,  New  York,  when 

5  a  utility  lineman  disconnected  their  power  in  12°  V.    weather.   Their  telc- 

6  phone  had  already  been  disconnected,  Cutting  them  off  from  communication 

7  with  the  outside  world.   Their  frozen  bodies  were  found  by  their  grandson 

8  on  Christmas  Eve  of  1973  when  he  returned  home  from  military  service  fur- 

9  lough.   Since  that  Christmas  Eve  others  have  died  in  similar  situations, 

10  not  only  in  New  York,  but  in  other  states.   And  as  of  this  date  in  New 

11  York  State  no  one  is  required  to  do  anything  to  prevent  an  elderly  couple 

12  from  freezing  to  death  due  to  power  disconnection.   No  one,  of  course-- 

13  thanks  to  our  protective  Public  Service  Commission--wi 11  freeze  to  death 

14  during  holidays  or  weekends.   As  I  noted  in  my  report  on  the  utility  in- 

15  volved,  it  is  not  a  matter  of  there  being  "no  basis  to. .. .criticize  any 
1ft  person,  public  servant  or  other  organization"  as  the  Schenectady  County 

17  Grand  Jury  put  it  -  rather  it  is  a  matter  of  recognizing  that  we  were 

18  all  to  blame  and  are  still  all  to  blame  for  doing  nothing,  and  as  long  as 

19  any  utility  can  cause  any  person  to  freeze  to  death,  we  will  be  to  blame 

20  for  doing  nothing.   The  State  of  New  York  did  nothing  except  guarantee  that 

21  people  would  not  freeze  to  death  on  weekends  and  holidays,  and  currently 

22  in  New  York  there  are  probably  less  than  one  hundred  days  in  any  one  vcar 

23  on  which  you  could  freeze  to  death.   But  all  it  takes  is  one  of  these  days. 

24  Federal  action  would  seem  appropriate. 

25  As  I  noted  in  the  cross-examination  of  .Jot-  Pace,  he  offers  the  : 

26  by  way  of  "fuel  stamps"  the  marvelous  prospect  oi'   being  able  to  chOOSC  be- 

27  tween  being  a  warm  skeleton  and  a  solid  Mock  of  ice  with  a  full  stomach. 
2H  And  I  repeat  here  my  rcmarl  to  .foe  Pace:   "l  pray  to  Hod  that 

20  will  n  .  ■    •■  f<>  be  made  by  any  one  in  tMs  poo 

30  it  i  within  the  poweT  of  Conj     I  prevent  the  terror  of  such  choices 

31  by  the  poor,  and  the  Legislation  you  are  considering  \-    certain 1)  a  step  in 

32  the  right  direction.  You        it  this  terror  to  proceed  -  and  get  wots 
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1  or  you  can  stop  it.   That  is  your  choice.  Whether  you  call  it  "Rate  Reform" 

2  or  "Regulatory  Improvement"  or  "Lifeline"  does  not  really  matter.   What  mat- 

3  ters  is  that  the  poor  of  this  nation  no  not  merely  "go  gentle  into  that  good 

4  night"  as  the  poet  Dylan  Thomas  put  it  -  no,  "Old  age  should  burn  and  rave  at 

5  close  of  day,"  and  if  enough  of  these  choices  occur,  they  will  surely  "rage 

6  against  the  dying  of  the  light." 

We  are  asking  you  to  give  the  poor,  the  old  and  the  feeble  adequate 

8  light  and  heat  at  a  price  they  can  afford.  And  we  ask  you  no  more  than  to  do 

9  unto  others  what  you  would  have  them  do  unto  you. 
10  Thank  you. 
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April  8,  1976 

MEMO  TO:   Fred  Dusenbury,  Project  Coordinator 

"Consumer  Advocacy  in  the  Energy  Crunch" 
Schenectedy  Community  Action  Program 

FROM:      Neal  Rauch,  Utility  Project  Director 

Chemung  County  Neighborhood  Legal  Services 
(C.C.N.L.S. ) 

SUBJECT:   H.  R.  12461 

1.  H.  R.  12461  is  an  extremely  comprehensive  bill  which  ex- 

2.  pands  the  authority  and  responsibility  of  the  Federal  Power  Com- 

3.  mission,  sets  forth  guidelines  for  the  reform  of  electric  rate 

4.  structures,  directs  the  state  public  service  commissions  to  establish 

5.  a  lifeline  rate,  and  rules  on  several  other  regulatory  issues. 

6.  C.C.N.L.S.  agrees  with  the  general  principles  and  objectives 

7.  described  in  Title  I  of  this  bill.   Specifically  the  average  cost 

8.  based,  declining  block  rate  structure  is  not  an  efficient  or  equit- 

9.  able  pricing  schedule.   Recent  regulatory  policies   ave  not  been 

10.  adequate  to  resolve  the  current  problem  of  rapidly  increasing 

11.  costs  of  service.   The  burden  of  increasing  rates  can  be  mitigated 

12.  by  the  reform  of  rate  schedules  and  by  enlightened  regulatory 

13.  policies  regarding  planning,  coordination  and  competition.   Con- 

14.  sequently  we  support  the  general  aims  of  H.  R.  12461;  however, 

15.  we  have  certain  reservations  concerning  the  lack  of  flexibility 

16.  allowed  the  commissions  under  certain  provisions  of  the  Bill.r 

17.  First,  the  concept  of  marginal  cost  is  incorrectly  defined 

18.  in  Title  II,  Section  201,  paragraph  (1).   This  definition  confuses 

19.  the  concepts  of  average  versus  marginal  cost  with  the  concepts  of 

20.  historical  versus  current  costs.   Although  we  support  the  use  of 
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1.  marginal  cost  pricing  as  a  basis  for  establishing  peak/off-peak 

2.  rate  differentials,  we  do  not  support  the  use  of  current  or  re- 

3.  placement  costs  in  the  valuation  of  a  utility's  rate  base. 

4.  The  definitions  given  in  this  section  may  cause  state  commissions 

5.  to  value  the  utility's  rate  base  at  an  inequitably  high  level  thus 

6.  generating  excess  revenues. 

7.  Second,  Title  II,  Section  203,  paragraph  (3)  directs  commis- 

8.  sions  to  establish  a  lifeline  rate  corresponding  to  a  "subsistence" 

9.  level  of  power.   The  definition  of  subsistence  seems  to  be  re- 

10.  strictive  in  that  the  commissions  are  only  required  to  include 

11.  levels  of  power  sufficient'  for  lighting  and  food  refrigeration. 

12.  We  believe  that  the  commissions  should  be  required  to  set  the  life- 

13.  line  volume  high  enough  to  include  cooking  and  other  uses  deemed 

14.  necessary  in  the  particular  service  area. 

15.  We  would  like  to  point  out  that  C.C.N.L.S.  is  currently 

16.  conducting  an  investigatic  i  into  the  needs  and  income  levels  of  resi- 

17.  dential  customers  in  New  York  State.   These  findings  should  be  of 

18.  significant  use  in  the  evaluation  of  H.  R.  12461.   We  would  like  to 

19.  arrange  for  our  staff  to  meet  with  members  of  the  Committee  on 

20.  Interstate  and  Foreign  Commerce  to  provide  the  Committee  with  the 

21.  results  of  these  investigations  and  to  discuss  the  issues  surround- 

22.  ing  the  implementation  of  a  lifeline  rate. 

23.  Finally,  we  recognize  that  H.  R.  12461  contains  many  com- 

24.  plex  provisions  which  we  cannot  evaluate  completely  at  this  time. 

25.  However,  we  are  concerned  that  the  directives  of  the  Bill  may  be 

26.  so  restrictive  as  to  prevent  the  State  Regulatory  Commissions 

27.  from  exercising  their  expertise  with  respect  to  the  unique  charac- 

28.  teri»tics  of  the  firms  under  their  jurisdiction. 
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HOUSE  ENERGY  AND  POWER  SUBCONWITTEE 
concerning  the 
Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act 
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Joe  D.  Pace,  Vice-president  of 
National  Economic  Research  Associates,  Inc.  (NERA) 
on 
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in 
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STATEMENT  OF  MARVIN  RESNIKOFF,  Ph.D.,  NYPIRG  STAFF  SCIENTIST 

1  The  direct  testimony  of  NERA  witness  Joe  D.  Pace,  was  fatally  undermined 

2  during  cross-examination  by  the  New  York  Public  Interest  Research  Group, 

3  March  31,  1976.   This  note  summarizes  the  assumptions  and  conclusions  of 

4  Mr.  Pace,  and  recaps  his  responses  under  cross-examination. 

6  The  essential  conclusions  reached  by  Mr.  Pace  are  that  the  Lifeline  rate 

7  structure  does  not  lead  to  conservation  of  energy,  and  that  the  Lifeline  rate 

8  structure  does  not  aid  the  poor  in  New  York  State.   His  argument  to  support 

9  the  conservation  argument  was  that  by  providing  a  rate  reduction  to  small  con- 

10  sumers  of  electricity  their  consumption  would  be  increased,  offsetting  the  re- 

11  duced  consumption  of  electricity  by  the  larger  electric  consumers.   Under 

12  cross-exarination  by  Dr.  Marvin  Resnikoff  of  the  New  York  Public  Interest  Research 

13  Group,  Mr.  Pace  agreed  that  consumption  by  poor  persons  was  relatively  inelastic, 

14  that  is,  even  if  rates  were  reduced  to  poor  persons,  their  consumption  would  not 

15  increase.   The  reason,  Mr.  Pace  agreed,  was  that  poor  persons  did  not  have  the 

16  appliances  and  other  menus  to  consume  increased  amounts  of  electricity.   In 

17  fact,  the  dollar  savings  could  go  for  food.   On  the  other  hand,  the  larger  resi- 

18  dential  consumers  of  electricity  did  have  means  to  consume  less  electricitv; 

19  the  coefficients  of  elasticity  increased  with  income  group.   The  industrial 

20  and  commercial  consumers  also  had  relatively  large  coefficients  of  elasticity 

21  and  would  cut  back  consumption  if  the  price  were  increased.   Mr.  Pace  said  he 

22  was  familiar  with  the  book,  A  Time  to  Choose,  by  the  Energy  Policy  Project  of 

23  the  Ford  Foundation,  where  these  elasticities  were  described,  and  where  a 

24  survey  of  household  appliances  by  income  groups  was  detailed.   Mr.  Pace  stated 

25  he  had  no  better  elasticity  figures  than  those.   Mr.  Pace  then  agreed  with  the 

26  examiner  that  were  the  Lifeline  rate  structure  to  be  installed,  the  larger 

27  consumers  would  probably  consume  less,  but  the  small  consumers  would  probably 

28  not  greatly  increase  their  consumption  to  over-compensate.   Thus,  the  net 

29  effect  would  be  conservation. 

30  The  second  argument  by  Mr.  Pace  is  that  the  poor  would  not  be  helped  bv 

31  Lifeline.   He  defined  "the  poor"  as  those  persons  having  an  income  under  $4,000. 

32  His  argument  was  essentially  that  persons  in  mass-netered  dwellings,  such  as 
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1  large  apartment  houses,  would  not  be  aided  by  Lifeline.   He  showed  that  1/5 

2  of  all  persons  who  earn  less  than  $4,000  live  in  such  dwellings,  and  that 

3  therefore  1/5  of  these  poor  persons  would  not  be  benefited.   In  fact,  if  the 

4  rate  increases  were  passed  along  to  the  commercial  consumers,  which  includes 

5  these  mass-metered  apartments,  these  poor  persons  would  have  increased  rates. 

6  However,  he  agreed  that  the  New  York  State  Lifeline  bill  would  exempt  such 

7  dwellings  from  a  rate  increase  due  to  Lifeline,  and  that  these  persons  would 

8  therefore  not  be  affected.   Next,  Mr.  Pace  attempted  to  show  that  some  poor 

9  persons  were  large  consumers  of  electricity,  and  these  persons  would  be  harmed 

10  by  Lifeline.  However,  since  the  electric    utility  data  does  not  correlate 

11  income  with  consumption,  he  agreed  that  he  had  no  hard  information  which 

12  proved  this  point. 

13  The  final  support  for  his  argument  that  the  poor  would  not  be  helped  by 

14  Lifeline  was  that  increased  electric  costs  to  industrial  and  commercial  con- 

15  sumers  would  be  passed  back  to  poor  persons  in  the  goods  and  services  they 

16  purchased.   The  questions  were:  what  percentage  of  manufacturing  and  other 

17  costs  due  to  electricity  were  contained  in  products  consumed  by  poor  persons, 

18  and  similarly  for  more  affluent  persons;  what  percentage  of  these  goods  would 

19  be  sold  out  of  state;  could  manufacturers  cut  costs  by  decreasing  their  elec- 

20  trie  consumption  without  decreasing  their  productivity?  Mr.  Pace  had  no 

21  answers  to  these  questions.   He  did  agree  that  electric  costs  were  a  small 

22  part  of  food  costs,  less  than  0.6%,  as  cited  from  A  Time  to  Choose.   He  did 

23  not  know  whether  these  increased  costs  might  be  passed  along  to  more  afflu- 

24  ent  persons  rather  than  poor  persons.   In  short,  the  support  for  this  argument 

25  that  increased  electric  costs  would  be  passed  along  to  the  poor  was  extremely 

26  weak  under  cross-examination. 

27  Dr.  Alfred  Kahn,  the  Chairman  of  the  New  York  State  PSC  interjected  later  in 

28  the  day  that  there  is  no  question  that  the  full  increased  costs  would  not  just 

29  be  passed  along  to  poor  persons  anil  that  there  would  be  a  net  savings  for  poor 

30  persons  under  Lifeline  Chairman  Kahn,  noted  economist ,  was  clearly  uncon- 

31  vinced  by  Mr.  Pace's  arguments. 

32  The  essential  conclusions  reached  bv  Mr.  Pace,  that  the  Lifeline  rate 

33  structure  does  not  lead  to  conservation  of  energy,  and  does  not  aid  the  poor, 

34  did  not  withstand  cross-examination. 


Marvin  Resnikoff  ' 
NYPIRG  Staff  Scientist 
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STATEMENT  OF  BRUCE  A.  FREDRICKSON,  MEMBER, 

CITIZENS  VOWING  TO  OPEN  INTERVENTION  FOR  CONSUMERS  OF  ENERGY 

WASHINGTON,  D.C. 


Hearings  before  the  Subcommittee  on  Energy  and  Power  of  the 
Committee  on  Interstate  and  Foreign  Commerce 
April  9,  1976 


Thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before  the 
subcommittee  to  present  testimony  on  H.R.  12461.  I  am  Bruce  Fredrickson, 
a  member  of  Citizens  VOICE,  a  consumer  organization  established  by  three 

George  Washington  University  law  students.  Citizens  VOICE  is  particularly 

I 
interested  in  Section  308  which  would  establish  an  Office  of  Public  Counsel 

and  enable  the  Federal  Power  Commission  to  reimburse  participants  in  its 

proceedings. 

Citizens  VOICE  is  involved  in  an  effort  to  promote  legislation  which 
will  raise  the  voice  of  public  participants  at  the  FPC  above  its  present 
whisper.  To  determine  the  best  approach  to  improve  public  participation 
there,  we  have  surveyed  citizen  groups  across  the  country  which  have 
participated  or  wanted  to  participate  at  the  FPC.  The  frustrating  experiences 
of  these  groups  illustrate  the  crying  need  for  reimbursement  of  participation 
costs  and  affirmative  encouragement  of  citizen  participation.  Thus, 
Citizens  VOICE  with  the  support  and  aid  of  Representative  Ottinger's 
office,  has  drafted  legislation  which  would  allow  reimbursement  of  citizen 
participants  at  the  FPC.  Representative  Ottinger  introduced  the  final 
version  of  the  Citizens  VOICE  proposal,  H.R.  13032,  on  April  5. 

Citizens  VOICE  heartily  endorses  the  concept  of  Section  308  of 
H.R.  12461,  since  it  takes  an  approach  similar  to  Representative  Ottinger's 
bill:  both  bills  would  provide  for  reimbursement  of  citizen  participants 
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and  create  an  office  designed  to  bring  the  consumer  perspective  before 
the  Commission  more  effectively.  The  cost  and  complexity  of  FPC  proceedings 
necessitate  this  dual  approach.  An  office  to  facilitate  citizen  input 
is  necessary  due  to  the  expertise  required  to  effectively  participate 
at  the  FPC.  Reimbursement  of  participation  expenses  is  critical  because 
of  the  staggering  costs  of  participation. 

Although  Citizens  VOICE  supports  Section  308,  we  recommend  a  com- 
bination of  the  Ottinger  bill  with  Section  308  "(g)".  The  Ottinger  approach 
is  advantageous  because  it  provides  for  administration  of  the  reimburse- 
ment fund  by  an  independent  office  within  the  FPC,  guided  by  explicit 
statutory  requirements.  Section  308  establishes  an  Office  of  Public 
Counsel  which  would  solicit  citizen  input  and  substatively  represent 
consumer  viewpoints. 

Citizens  VOICE  suggests  that  the  Office  of  Public  Counsel  of  Section 
308  be  empowered  to  administer  the  reimbursement  fund  according  to  the 
statutory  guidelines  of  the  Ottinger  bill.  These  measures  would  increase 
the  Public  Counsel's  acceptability  to  the  public  and  provide  for  more 
efficient  administration  of  the  fund. 

Before  I  go  into  detail  as  to  the  specific  changes  we  suggest,  I 
would  like  to  briefly  address  the  basic  question  of  the  great  need  for 
Congressional  action  to  alleviate  the  dearth  of  meaningful  public  parti- 
cipation at  the  FPC.  This  overview  is  taken  from  the  detailed  analysis 
written  by  Citizens  VOICEwhich  explains  the  legislation  we  support  and 
is  based  on  experiences  which  frustrated  FPC  participants  have  related 
to  us.  I  would  like  to  request  that  this  document,  entitled  "Facilitating 
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Public  Participation  at  the  Federal  Power  Commission,"  be  incorporated 
in  the  hearing  record. 

Adequate  Public  Participation  Is  a  Handicapped  but  Vital  Necessity 

There  is  no  longer  any  question  that  the  United  States  is  trapped 
in  the  midst  of  an  energy  crisis  that  is  harshly  affecting  the  consumer. 
The  Federal  Power  Commission  plays  a  vital  role  in  the  decisionmaking 
process  through  which  our  energy  policy  is  being  developed,  but  the  barrier 
of  excessive  costs  prevents  most  consumer  groups  from  participating  at 
the  FPC.  Extraordinary  participation  expenses  force  the  FPC  to  make  most 
decisions  without  the  benefit  of  the  consumers'  perspective.  Utilities 
arguing  before  the  FPC  can  pass  on  litigation  expenses  to  consumers  by 
adding  the  costs  to  the  rate  base,  so  they  have  no  worries  about  excessive 
costs.  Yet  the  consumers  themselves  have  to  scrounge  for  every  dollar. 
The  staggering  costs  of  participation  at  the  FPC  have  subverted  the  right 
of  any  citizen  to  be  heard  by  his  or  her  government. 

Broad  based  citizen  input  would  check  the  awesome  influence  of  energy 

suppliers  and  enable  the  Commission  to  weigh  the  various  aspects  of  the 

public  interest.  Former  Commissioner  Lee  White  learned  well  the  importance 

of  public  participation  while  he  was  a  member  of  the  Commission: 

...  what  1  thought  was  required  was  an  all-out 

advocate  for  the  -consumei  's  position  to  enable 

me  as  a  regulator  to  assess  their  arguments 

when  pitted  against  those  advanced  by  representatives 

of  the  industry. 

Letter  from  Lee  White  to  Senator  Abraham 
Ribicoff,  July  15,  1974. 

The  best  representatives  of  consumer  viewpoints  are  consumers  themselves. 

Their  perspective  will  be  most  effectively  presented  if  they  work  together 
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with  a  dynamic  Public  Counsel. 

Despite  the  well  recognized  need  for  citizen  input  at  the  FPC,  the 
costs  of  public  participation  have  severely  hampered  citizen  efforts. 
Brock  Evans,  attorney  for  intervenor  Sierra  Club  in  the  Hells  Canyon 
hydroelectric  dam  siting  controversy,  claimed  in  a  recent  conversation 
with  a  Citizens  VOICE  member  that  "finding  the  $15,000  necessary  to  finance 
the  three  year  battle  to  save  Hells  Canyon  was  like  squeezing  blood  out 
of  turnips." 

In  the  Hells  Canyon  dispute,  expert  witnesses  for  the  Sierra  Club 
donated  their  services,  paid  their  own  travel  expenses,  and  slept  on 
floors  while  in  Washington  to  testify,  according  to  Mr,  Evans.  Attorneys 
waived  their  fees  entirely  or  worked  at  cut  rates.  Transcript  costs  were 
reduced  by  peeking  at  the  daily  transcripts  of  others,  while  waiting 
weeks  to  buy  the  less  expensive  transcripts.  Under  this  citizen  pressure, 
the  FPC  relented  and  issued  a  four  year  moratorium  on  the  dam  licensing  to  give 
Congress  time  to  consider  passing  legislation  to  protect  the  Canyon. 

Evans  asserts  that  this  case  was  won  by  "love,  devotion,  and  the 
care  of  the  peopfce."  But  effective,  persistent  citizen  participation 
demands  more  than  just  a  lot  of  heart.  The  disturbing  aspect  of  the 
Hells  Canyon  controversy  for  publi:  participants  is  that  it  does  not 
represent  an  unusal  instance  of  citizen  paritipation,  but  rather  it  is 
the  norm  as  the  study  by  Citizens  VOICE  on  participation  at  the  FPC  thoroughly 
documents.  Attempts  at  citizen  participation  in  all  types  of  FPC  proceedings 
make  up  a  series  of  tales  of  woefully  underfinanced  goups  struggling  to 
make  their  voices  heard. 
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The  most  effective  approach  to  redress  the  lack  of  citizen  input 
at  the  FPC  is  a  combination  of  a  public  counsel  and  reimbursement  of  parti- 
cipation costs.  Combining  the  two  will  respond  to  the  most  frequent 
charges  made  against  either  concept  when  considered  alone. 

The  public  interest  is  not  a' monolith,  and  thus,  it  is  often  charged 
that  the  public  counsel  cannot  represent  all  the  different  interests  of 
the  public.  The  precise  truth  of  this  statement  gives  tremendous  support 
to  the  need  for  the  public  counsel  to  help  facilitate  participation  by 
concerned  and  knowledgeable  citizens  through  reimbursement  and  procedural 
guidance.  A  frequent  criticism  made  against  relying  solely  on  citizen 
participation  is  that  it  may  not  be  expert  and  persistent.  Establishment 
of  the  Office  of  Public  Counsel  should  prevent  this  danger  by  providing 
a  permanent  expert  advocate  for  consumer  interests. 

Section  308  would  take  these  measures,  and  thus,  we  endorse  the 
approach  taken  by  the  provision.  However,  we  advocate  certain  specific 
changes—  primarily,  incorporation  of  the  more  detailed  approach  of  H.R.  13032. 
Suggested  Changes  in  Section  308 

The  primary  problem  with  the  language  of  Section  308  alone  lies 
with  its  lack  of  statutory  guidance  for  administration  of  the  citizen 
reimbursement  program.  The  language  is  drawn  from  the  Federal  Trade 
Commission  Improvement  Act  of  1975,  Pub.  L.  No.  93-637,  which  has  posed 
some  significant  problems  for  citizens  groups  seeking  awards  from  the 
FTC.  Citizens  VOICE  has  drawn  upon  the  wisdom  and  experience  of  both 
FTC  and  FPC  participants.  The  legislation  which  we  drafted  in  conjunction 
with  Representative  Ottinger,  H.R.  13032,  is  designed  to  avoid  the  problems 
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which  are  being  encountered  by  participants  at  the  FTC,  in  order  to  prevent 
similar  problems  from  arising  at  the  FPC. 

Citizens  VOICE  recommends  a  combination  of  the  public  counsel  provisions 
of  Section  308  with  the  language  of  H.R.  13032  so  that  the  Public  Counsel 
would  have  the  additional  duties  of  implementing  a  reimbursement  fund 
and  facilitating  public  participation.  Furthermore,  we  support  incorporation 
of  the  Ottinger  bill  so  that  the  guidance  necessary  for  effective  imple- 
mentation of  the  fund  will  be  provided  by  Congress. 

Specifically,  Citizens  VOICE  feels  that  the  points  which  should  be 
included  in  a  modified  Section  308  are:  (1)  independent  administration 
of  the  reimbursement  fund;  (2)  greater  representation  of  the  public  interest 
through  more  emphasis  on  public  participation;  (3)  better  criteria  as  to 
eligibility;  (4)  specificity  as  to  types  of  reimbursible  participation 
costs;  (5)  criteria  as  to  timing  of  reimbursement  awards;  (6)  appeal 
of  award  provisions;  (7)  award  of  attorney  and  expert  witness  fees  for 
judicial  review  of  Commission  decisions;  and  (8)  creation  of  a  special 
fund  for  the  reimbursement  of  participants. 

1 .  Independent  administration. 

Independent  administration  of  the  reimbursement  program,  as  the 
Ottinger  bill  requires,  would  prevent  the  decisionmaker,  the  Commission, 
from  controlling  input  into  the  proceeding  by  controlling  the  parties 
who  are  funded.  Section  308  leaves  the  administration  of  the  fund  to  hte 
Commission.  Why  not  have  the  Office  of  Public  Counsel,  which  is  specifically 
established  to  promote  representation  of  the  consumer  perspective,  implement 
the  reimbursement  program  instead? 
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2.  Facilitation  of  public  participation. 

Reimbursement  of  public  participants  would  promote  more  diversified 
input  into  FPC  decisionmaking,  but  public  interest  groups  often  need  more 
than  just  money  in  order  to  make  their  participation  effective.  Consequently, 
the  Office  of  Public  Counsel  should  be  expressly  authorized  to  assist 
interested  members  of  the  public  by  providing  procedural  and  strategic 
guidance  toward  effective  FPC  participation. 

3.  Eligibility  for  reimbursement. 

The  Ottinger  method  for  determining  eligibility  for  reimbursement 
would  be  much  more  effective  than  the  method  currently  in  Section  308 
and  should  be  incorporated.  It  is  based  on  (1)  ability  to  represent  an 
otherwise  unrepresented  interest  which  will  substatially  contribute  to  a 
proceeding,  and  (2)  lack  of  sufficient  resources  to  participate,  or  lack 
of  economic  stake  in  comparison  with  the  costs  of  participation.  Eligibility 
in  Section  308  is  based  on  (1)  ability  to  represent  an  otherwise  unrepre- 
sented interest  whose  representation  is  necessary  for  a  fair  proceeding, 
and  (2)  lack  of  economic  resources. 

The  Ottinger  bill  avoids  determination  of  what  is  "necessary"  for  a 
fair  proceeding,  relying  instead  upon  a  determination  of  what  will. sub- 
stantially contribute  to  a  proceeding.  Some  award  applicants  at  the  FTC 
have  found  that  "necessity"  language  of  the  FTC  authorization  has  prompted 
the  administrators  of  the  program  to  take  a  restricitve  approach  to  making 
awards.  The  applicants,  as  a  consequence,  hfl*£been  forced  to  incur 
substantial  preapplication  costs  simply  to  justify  the  necessity  of  their 
participation.  For  a  group  needing  funds  to  participate,  high  preapplication 
costs  may  inhibit  even  the  attempt  to  obtain  a  reimbursement  grant. 

The  Ottinger  bill  also  recognizes  that  large  consumer  and  environ- 
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mental  groups  might  be  precluded  from  receiving  compensation  if  the  bare 
economic  resources  test  of  H.R.  12461  is  used.  By  using  the  standard 
of  substantial  contribution  and  economic  stake  of  the  Ottinger  bill, 
these  public  interest  groups  clearly  would  be  eligible,  while  under 
H.R.  12461  they  may  not  be. 

4.  Types  of  reimbursible  participation  costs. 

The  Ottinger  bill  is  preferable  to  H.R.  12461  because  it  includes 
in  its  definition  of -reimbursible  participation  costs  attorney's  fees, 
expert  witness  fees,  filing  fees,  research,  investigation,  preappli cation, 
travel,  administrative,  and  transcript  costs,  and  miscellaneous  expenses. 
Costs  would  be  calculated  at  prevailing  market  rates.  This  would  make 
clear  the  Congressional  intent  to  provide  reimbursement  for  all  kinds 
of  participation  costs.  H.R.  12461  only  covers  costs  incurred  in  preparing 
oral  presentations,  conducting  cross-examination,  and  making  rebuttal 
submissions.  The  provision  does  not  contain  a  broad  definition  of  parti- 
cipation costs  and  does  not  give  any  guidance  on  calculation  of  costs. 

5.  Timing  of  reimbursement  awards. 

The  Ottinger  bill  permits  awards  to  be  made  on  a  monthly  basis  as 

costs  are  incurred  or  in  any  other  manner  deemed  appropriate.  Determination 

of  awards  should  be  made  prior  to  th")  commencement  of  a  proceeding,  whenever 

possible.  In  contrast,  H.R.  12461  gives  no  guidance  on  the  timing  of 

-» 
award  determinations  or  grants. 

Effective  participation  by  citizens  and  groups  most  in  need  of  com- 
pensation will  often  depend  on  advance  or  at  least  concurrent  payment  of 
costs  incurred.  Also  important  is  prompt  notice  that  ar> award  will  be 
made.  One  FTC  participant  applying  for  reimbursement  waited  several 
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months  for  some  indication  that  its  participation  costs  would  be  reimbursed. 
Finally,  two  weeks  before  the  rulemaking  proceeding,  the  FTC  granted  the 
applicant's  request,  but  the  delay  severely  hampered  the  participant's 
efforts.  Congressional  intent  to  insure  timely  reimbursement  decisions 
should  be  explicit  to  avoid  this  kind  of  problem. 

6.  Appeal  of  award  decisions. 

The  Ottinger  bill  permits  expedited  appeal  to  the  U.S.  Court  of 
Appeals  of  decisions  denying  compensation,  while  H.R.  12461  has  no  provision 
for  appeal  of  award  decisions.  A  specific  provision  insuring  the  reviewability 
of  these  decisions  should  be  made. 

7 .  Award  of  attorney  and  expert  witness  fees  for  judicial  review 
of  Commission  decisions. 

The  Ottinger  bill  permits  courts  to  order  the  Commission  to  reimburse 
a  party,  from  appropriations  other  than  the  compensation  fund,  for  litigation 
expenses  incurred  in  the  appeal  of  a  Commission  decision,  if  the  party 
meets  the  eligibility  requirements  of  the  bill.  H.R.  12461  has  no  provision 
for  award  of  litigation  expenses  for  the  appeal  of  Commission  decisions. 

The  Ottinger  bill  would  better  allow  citizen  participants  to  obtain 
review  of  Commission  decisions  adversely  affecting  the  public  and  running 
contrary  to  law.  H.R.  12461  tries  to  reach  a  similar  goal  by  enabling 
the  Office  of  Public  Counsel  to  appeal  Commission  decisions,  but  the 
Public  Counsel  would  be  hard  pressed  to  represent  all  the  various  facets 
of  the  public  interest  through  these  appeals. 

8.  Authorization  of  funds. 

The  Ottinger  bill  authorizes  two  million  dollars  to  be  appropriated 
each  fiscal  year,  which  shall  be  expended  for  reimbursement  of  participation 
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costs.  H.R.  12461  provides  that  compensation  paid  in  any  fiscal  year 
may  not  exceed  $1,000,000. 

H.R.  12461  does  not  provide  for  the  appropriation  of  any  funds  for 
reimbursement.  These  funds  would  presumably  come  from  the  regular  FPC 
budget.  However,  the  payment  of  funds  is  discretionary  with  the  Commission, 
which  could  decide  within  the  law  that  no  funds  be  paid  in  a  particular 
year.  The  Ottinger'biTl  authorizes  a  $2,000,000  appropriation  to  be  used 
solely  for  the  reimbursement  program.  A  separate  fund  is  necessary  if 
the  problem  of  grossly  inadequate  citizen  participation  at  the  FPC  will 
ever  be  redressed. 

In  summary,  Citizens  VOICE  commends  this  subcommittee  for  its  concern 
with  public  participation  at  the  FPC.  Decisions  substantially  shaping 
our  nation's  energy  policies  and  strongly  affecting  consumers  are  being 
made  regularly  by  the  FPC,  which  means  that  citizen  input  in  FPC  decision- 
makingis  growing  more  and  more  critical.  Yet  citizen  voices  are  heard 
all  too  infrequently.  Without  comprehensive  efforts  to  stimulate  and 
facilitate  participation,  the  costs  involved  in  appearing  before  the 
FPC  will  preclude  all  but  a  very  few  from  effectively  presenting  their 
cases  before  the  agency. 

The  FPC  can  truly  fulfill  its  Congressional  mandate  to  operate  in 
the  public  interest  only  if  it  considers  all  relevant  issues  and  viewpoints 
in  its  proceedings  as  presented  by  a  broad  spectrum  of  the  public.  The 
establishment  of  an  Office  of  Public  Counsel  and  a  fund  administered  by  it 
to  reimburse  certain  citizen  groups  will  provide  this  broad  spectrum  of  opinion 
It  is  a  practical  and  feasible  method  of  greatly  increasing  the  FPC's 
responsiveness  to  the  public  and  of  making  citizen  input  count. 


MATERIAL  SUBMITTED  FOR  THE  RECORD 


STATEMENTS  OF:  HON.  JOHN  J.  McFALL,  HON.  FERNAND  J.  ST  GER- 
MAIN, HON.  FRANK  THOMPSON.  JR.,  GEORGIA  POWER  CO.,  NA- 
TIONAL OIL  JOBBERS  COUNCIL,  AND  HUNTON  AND  WILLIAMS' 
MEMO  ON  THE  ANTITRUST  ASPECTS  OF  H.R.   12461 


i  i  \:\: 


1439 


STATEMENT  OF  REPRESENTATIVE  JOHN  J.  McFALL,  14th  DISTRICT  OF 
CALIFORNIA,  BEFORE  HOUSE  SUBCOMMITTEE  ON  ENERGY  AND  POWER  IN 
SUPPORT  OF  TITLE  III  OF  H.R.  12461  AND  H.R.  12608,  APRIL  9,  1976. 


Mr.  Chairman,  I  am  glad  to  have  this  opportunity  to  submit  my 
views  on  H.R.  12461  and  related  legislation.   Title  III  of 
H.R.  12461  and  a  bill  I  have  introduced,  (H.R.  12608,  reintroduced 
as  H.R.  12848)  along  with  my  colleagues.  Congressmen  Don  Edwards, 
Harold  T.  "Bizz"  Johnson,  Robert  Leggett  and  Don  Clausen,  would 
reform  the  Federal  Power  Act,  which  has  remained  essentially  intact 
since  its  enactment  in  1935,  in  several  areas  demanding  immediate 
attention  from  the  Congress. 

While  I  believe  that  the  Federal  Power  Act,  as  enacted  in  1935, 
has  served  a  good  purpose,  changes  in  that  statute  are  now  necessary 
if  competition  is  to  be  kept  alive  within  the  electric  industry  and 
if  the  Nation  is  to  be  assured  that  bulk  power  supply  facilities, 
such  as  generating  plants  and  transmission  lines  are  to  be  used  in 
the  most  efficient  manner.   At  the  present  time,  it  appears  that 
the  Commission  has  lost  sight  of  the  fact  that  its  function  is 
twofold:   to  protect  wholesale  purchasers  of  power  in  interstate 
commerce  from  anticompetitive  practices  of  private  electric 
utilities,  and  to  give  such  customers  effective  protection  from 
excessive  rate  charges.   The  purchasers  meant  to  be  protected 
under  the  act  are  small  electric  utilities,  such  as  municipal 
electric  systems  or  rural  electric  cooperatives,  which  purchase 
all  or  part  of  their  power  from  large  private  companies.   These 
customers  are  frequently  in  a  position  to  deal  only  with  their 
large  supplier  for  purchase  of  power,  transmission  service,  access 
to  generation,  or  cooperation  in  the  planning,  building,  and 
operation  of  bulk  power  supply  facilities.   Yet,  at  the  same  time, 
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these  small  systems  offer  viable  competition  within  the  electric 

industry.   This  relationship  was  described  in  1965  by  Lee  C.  White, 

then  Chairman  of  the  Federal  Power  Commission,  in  testimony  before 

the  Senate  Commerce  Committee,  when  he  stated: 

To  the  large  privately-owned  electric  utility  a  retail 
customer,  even  a  large  industry,  is  simply  a  customer. 
However,  a  wholesale  customer  is  frequently  also  a 
competitor,  actual  or  potential.   The  customer  at  whole 
sale  may  not  only  be  a  competitor  in  the  fringe  area  where 
the  two  systems  are  contiguous,  but  may  also  be  a  direct 
or  potential  competitor  for  the  commercial  and  industrial 
businesses  that  are  able  to  take  costs  and  conditions  of 
electric  service  into  account  in  deciding  where  to  locate 
and  which  power  supply  to  patronize. 

The  electric  power  wholesaler  may  in  fact  be  seeking  to 
put  the  retailer  out  of  business.   This- is  not  merely 
theoretical.   Every  year  many  municipal  systems  succumb  to 
purchase  offers  by  investor-owned  wholesale  suppliers.   In 
this  respect  wholesale  rate  regulation  in  the  electric  power 
industry  is  unique  and  faces  far.  greater  resistance  by  the 
privately-owned  utilities  than  retail  ratemaking. . . .The 
Nation  values  its  pluralistic  independent  small  systems, 
public,  cooperative,  and  investor  owned.   The  necessity 
for  Federal  regulation  to  assure  the  survival  of  these 
small  and  medium-sized  power  systems  is  unmistakable. 

To  put  this  competitive  relationship  between  large  private 

power  companies  regulated  by  the  FPC  and  their  wholesale  purchasers, 

such  as  municipal  electric  systems  and  rural  electric  cooperatives, 

in  some  perspective,  it  should  be  noted  that  wholesale  sales  of 

the  large  companies  do  not  account  for  much  of  their  revenues. 

For  example,  the  municipal  electric  systems  comprising  the  Northern 

California  Power  Agency  which  purchase  from  the  Pacific  Gas  and 

Electric  Company  account  for  about  1.52  percent  of  that  company's 

revenues.   Yet  these  small  municipal  systems  are  paying  a  wholesale 

power  bill  to  PG  &  E  which  may  exceed  70C  of  each  revenue  dollar 

they  receive  from  their  consumers.   And  the  large  Southern 

California  Edison  Company  had  total  revenues  of  $1,668  million  in 

1975  of  which  only  $35  million  was  derived  from  wholesale  sales. 
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This  disparity  in  size  between  supplying  power  companies  and 
their  wholesale  customers  means  that  any  action  by  the  Commission 
which  increases  wholesale  rates  has  a  great  effect  on  the  small 
utility  purchaser,  while  the  wholesale  supplier  is  almost  unaffected 
in  terms  of  overall  revenues.   The  purpose  of  the  Federal  Power  Act 
is  to  provide  fair  and  reasonable  wholesale  rates  in  order  to  keep 
competition  alive  between  large  and  small  electric  utilities. 
Without  such  protection  there  would  be  no  viable  competition  between 
small  and  large  electric  utilities. 

If  any  person  doubts  that  monoply  conditions  would  prevail 
without  FPC  protection,  evidence  presented  to  this  subcommittee  by 
Mr.  George  Spiegel,  attorney  for  many  municipal  utilities  in 
California,  on  April  2  should  dispel  those  doubts.   Among  the 
items  he  submitted  to  the  subcommittee  were  documents  obtained  from 
the  files  of  the  Southern  California  Edison  Company  during  discovery 
procedures,  which  detail  the  attempt  by  that  company  to  acquire  the 
municipal  electric  system  of  the  City  of  Colton  during  the  1960 's. 
Fortunately,  that  attempt  failed,  and  the  Colton  system  is  still 
an  active  competitor  and  viable  electric  system.   What  is  appalling 
is  the  fact  that  the  company  decided  to  dig  in  and  map  out  a  long- 
term  take-over  program.   For  example,  one  of  the  memoranda  states: 
"Accomplishment  of  our  total  acquisition  goals  will  take  a  minimum 
of  two  years,  and  more  probably  several  years  beyond  that." 

What  the  Southern  California  Edison  Company  failed  to  do  in 
Colton  —  to  put  a  wholesale  customer  out  of  business  —  could 
happen  unless  the  Federal  Power  Act  is  reformed. 
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Under  the  present  provisions  of  the  Act  wholesale  customers 
must  pay  increased  rates  as  filed  before  they  are  determined  to  be 
lawful.   There  may  also  be  several  such  rate  filings  in  operation 
at  the  same  time,  because  of  severe  delay  at  the  Commission  in 
deciding  rate  cases.   This  can  place  the  wholesale  customer  in 
a  precarious  position  —  the  wholesale  rate  being  charged  to  him  is 
higher  than  some  retail  rates  being  charged  by  his  power  company 
supplier  serving  customers  adjacent  to  him,  without  any  final 
determination  that  the  wholesale  rate  is  lawful.   This  is  not  the 
result  intended  by  the  Federal  Power  Act.   While  I  believe  the 
Commission  has  the  authority  to  remedy  the  situation,  amendment 
of  the  Act  would  insure  that  this  task  is  accomplished. 

The  City  of  Lompoc  electric  system  would  have  paid  $4,803  less 
for  its  power  from  the  Pacific  Gas  &  Electric  Company -in  November 
of  1975  if  it  had  been  able  to  purchase  under  the  tariff  provided 
for  industrial  customers.   How  can  an  industry  located  in  Lompoc 
consider  that  city  a  good  location  when  its  utility  must  pay  more 
for  wholesale  power  than  PG  &  E  is  charging  at  retail?   This 
situation  has  nothing  to  do  with  the  efficiency  of  Lompoc,  it  has 
nothing  to  do  with  its  management,  it  has  nothing  to  do  with  its 
viability  as  an  electric  utility.   It  is  simply  the  result  of  a 
deficiency  in  the  Federal  Power  Act,  and  lack  of  Commission  action. 

Section  4  of  H.R.  12608  would  insure  that  wholesale  customers 
will  not  be  threatened  with  extinction  merely  because  of  the  rate 
filing  provisions  of  the  present  Act.   Its  enactment  would  bring 
an  end  to  situations  such  as  found  in  California  where  municipal 
utilities  have  absorbed  wholesale  rate  increases  from  44  to  97 
percent  without  any  final  determination  by  the  Commission  as  to 


1443 


their  lawfulness.  Some  of  these  filings  have  been  pending  for 
over  three  years  without  any  final  action.  The  following  is  a 
compilation  of  those  filings: 


Total  Amount 

Date  Hearing 

Date  Filed 

of  increase 

Completed 

PG  &  E 

E-7777 

9/29/72 

$  2,385,361 

1/74 

PG  &  E 

E-8928 

7/24/74 

3,092,115 

9/75 

SCE 

E-8176 

5/  8/73 

16,846,583 

8/1/74 

SCE 

E-8570 

1/  2/74 

20,589,710 

12/17/74 

SCE 

E-76-205 

10/31/75 

16,664,000 

This  bill  would  create  opportunities  for  joint  use  of  trans- 
mission facilities  by  all  electric  utilities.   The  need  for  this  has 
never  been  greater.   Pressures  on  the  use  of  land  along  with  the 
need  to  coordinate  and  maximize  the  use  of  generating  facilities 
make  it  imperative  that  transmission  facilities  be  used  effectively 
to  distribute  electric  power  at  wholesale.   If  access  to  transmission 
lines  is  not  available,  the  alternative  is  to  build  duplicate 
facilities,  forcing  the  consumer  to  pay  for  such  duplication,  and 
using  valuable  land.   At  the  present  time  the  Federal  Power  Act 
does  not  have  a  firm  mandate  to  insure  that  transmission  facilities 
are  being  used  in  the  most  efficient  manner.   In  addition,  there 
are  situations  in  virtually  every  part  of  the  Nation  where  large 
power  companies  are  refusing  to  offer  transmission  services  to 
small  electric  utilities,  forcing  such  systems  to  remain  as  captive 
customers. 

For  example,  in  my  State  of  California,  the  so-called  California 
Power  Pool  is  a  pool  in  name  only.  There  is  no  formal  Pool  organiza- 
tion, no  Pool  personnel,  no  Pool  files.   There  is  no  coordinated 
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planning  of  new  generation,  and  no  attempt  to  equalize  reserves. 
In  fact,  very  few  transactions  take  place  under  the  Pool.   The 
result  is  that  the  utilities  in  California  don't  take  full 
advantage  of  possible  economy  interchange  transactions  to  minimize 
energy  cost  to  their  consumers  and  individual  utilities  frequently 
carry  excess  reserve  generating  capacity  which  inflates  their  rate 
base  and  further  drives  up  electric  rates.   In  addition  to  the 
fact  that  this  pool  is  ineffective  and  incomplete,  there  is  no 
opportunity  for  participation  by  small  electric  utilities. 

Transmission  access  would  allow  transfers  of  electricity, 
whereby  utilities  with  surplus  energy  can  sell  to  those  systems 
who  are  in  need  of  power.   Such  an  ability  to  move  power  over 
transmission  lines  also  eases  the  pressure  for  building  new 
generation.   Coordination,  pooling,  and  joint  planning "^would  be 
facilitated  by  access  to  transmission  facilities.   All  of  these 
benefits  can  help  the  Nation's  electric  industry  increase 
reliability  of  service  to  all  consumers,  and  would  help  conserve 
fuel  resources  by  enabling  electric  utilities  to  reach  beyond 
their  borders  to  plan  and  utilize  efficient  generating  facilities, 
instead  of  being  trapped  into  building  less  efficient  generation 
within  their  particular  area. 

Recognized  in  both  bills  is  the  fact  that  there  is  a  variety 
of  transmission  arrangements  which  must  be  available  to  all 
electric  utilities  if  the  Nation  is  to  receive  the  benefits  of 
full  transmission  utilization.   In  1935,  the  industry  had  not 
progressed  very  far  in  the  areas  of  pooling,  wheeling,  or  coordination 
of  power  supply  between  utilities.   The  bills  would  insure  that 
these  power  supply  opportunities  are  available  to  all  electric 
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utilities,  and  provide  the  Commission  with  a  positive  mandate  to 
see  that  such  opportunities  come  to  fruition  in  a  manner  that  will 
promote  competition  within  the  electric  industry. 

Recently,  some  large  private  power  companies  have  indicated 
that  they  were  going  to  put  wholesale  customers  on  a  day-to-day 
basis,  instead  of  providing  a  continuous  source  of  power.   This 
legislation  would  authorize  the  Commission  to  evaluate  situations 
where  a  deficiency  of  power  may  exist,  and  insure  the  continuity 
of  service  to  wholesale  customers.   Without  such  assurance  the 
wholesale  customer  --  a  competing  utility  —  has  two  choices: 
either  remain  a  customer  with  no  firm  power  supply,  or  build  new 
generation  which  may  not  be  the  most  desirable  alternative.   In 
either  case,  the  purchasing  utility  is  placed  in  a  non-competitive 
position  contrary  to  the  goals  of  the  Federal  Power  Act. 

The  bills  also  would  strengthen  the  ability  of  the  Commission 
to  deal  with  anticompetitive  situations  by  prohibiting  any  "unfair 
method  of  competition"  under  the  Federal  Power  Act.   This  flexible 
standard  would  stop  anticompetitive  activities  in  their  incipiency. 
For  example,  at  the  present  time  there  are  contracts  on  file 
with  the  Commission  containing  language  which  is  in  clear  violation 
of  the  antitrust  laws  --  such  as  restrictions  on  wholesale  customer 
use  of  purchased  power,  territorial  allocation,  and  limits  on  the 
ability  of  wholesale  customers  to  enter  into  pooling,  planning, 
or  bulk  power  supply  on  a  coordinated  basis  with  other  utilities. 
Under  the  bill  contracts  containing  such  provisions,  or  other  anti- 
competitive language,  must  be  rejected  for  filing  by  the  Commission, 
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This  approach  would  serve  the  same  purpose  as  the  1970  amend- 
ments to  the  Atomic  Energy  Act  which  provided  for  prelicensirtg 
antitrust  review,  only  such  scrutiny  would  not  be  limited  to 
nuclear  facilities.   Antitrust  review  under  the  Atomic  Energy  Act 
has  opened  new  competitive  opportunities  for  electric  utilities 
across  the  nation.   As  an  example  of  what  benefits  can  come  from 
such  a  review,  the  Pacific  Gas  &  Electric  Company,  according  to 
an  advisory  letter  sent  to  the  Nuclear  Regulatory  Commission  by 
the  Department  of  Justice  on  December  10,  1975,  indicated  that  it 
would  provide  ownership  access  to  the  San  Joaquin  nuclear  plant, 
would  wheel  power  from  that  plant  to  other  electric  utilities, 
and  provide  reserve  support  to  other  electric  utilities. 
All  of  these  items  would  be  conditions  in  the  license  for  the 
plant.   I  understand  that  the  Department  of  Justice,  small  electric 
utilities  in  California,  and  PG  &  E  are  still  working  on  the 
resolution  of  antitrust  problems,  but  certainly  the  conditions 
agreed  to  by  PG  &  E  are  a  step  in  the  right  direction. 

Now  is  the  time  for  Congress  to  extend  the  antimonopoly 

protections  of  the  Atomic  Energy  Act  to  the  Federal  Power  Act, 

and  give  the  Commission  the  additional  authority  to  promote 

competition  within  the  electric  industry.   Such  an  amendment 

would  aid  in  bringing  the  mandate  of  1935  to  fruition.   The 

United  States  Supreme  Court  has  stated  this  mandate  clearly: 

There  is  nothing  in  the  legislative  history  which  reveals 
the  purpose  to  insulate  electric  power  companies  from  the 
operation  of  the  antitrust  laws.   To  the  contrary,  the 
history  of  Part  II  of  the  Federal  Power  Act  indicates  an 
overriding  policy  of  maintaining  competition  to  the  maximum 
extent  possible  consistent  with  the  public  interest. 
Otter  Tail  Power  Company  vs.  U.S. ,  410  U.S.  366,374  (1973). 
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The  problems  addressed  in  both  H.R.  12461  and  H.R.  12608 

concerning  fuel  purchasing  practices  and  audits  were  described  in 

testimony  before  this  Subcommittee  by  Mr.  Gordon  W.  Hoyt, 

Utilities  Director  of  the  City  of  Anaheim,  California,  on 

April  2,  when  he  stated: 

The  need  for  the  provision  requiring  periodic  review  of 
fuel  clauses  proposed  in  H.R.  12461  has  been  demonstrated 
all  too  clearly  to  Anaheim.   Shortly  after  the  conclusion 
of  the  hearings  held  last  May  by  the  Subcommittee  on 
Oversight  and  Investigations,  and  probably  as  the 
result  of  pressures  from  Congress  as  well  as  from  whole- 
sale customers  including  Anaheim,  the  FPC  undertook 
special  audits  of  the  fuel  accounts  and  fuel  adjustment 
clauses  of  14  utilities,  including  Southern  California 
Edison  Company.   The  findings  of  the  FPC  staff  auditors 
resulted  in  a  staff  motion  to  reopen  proceedings  in 
Edison's  pending  rate  increase  case  for  hearings  on 
the  results  of  the  staff  audit.   The  audit  disclosed 
that  Edison  has  been  improperly  putting  in  its  fuel 
accounts  several  types  of  expenses  which  are  not 
includible  in  those  accounts,  according  to  the  Uniform 
System  of  Accounts  for  Public  Utilities  and  Licensees, 
including,  among  others,  the  cost  of  short-term  financing 
for  which  it  used  its  fuel  as  collateral,  and  the  world- 
wide fuel  exploration  costs  (for  unsuccessful  as  well  as 
successful  projects)  of  a  wholly-owned  subsidiary.   But 
for  this  special  audit,  this  padding  of  the  fuel  accounts 
with  improper  items  to  increase  collections  under  the 
fuel  adjustment  clause  might  never  have  been  uncovered, 
with  resultant  enormous  amounts  of  fuel  clause  overcharges 
over  the. years.   Fortunately,  this  audit  was  conducted 
during  the  pendency  of  the  rate  proceeding  in  which  the 
fuel  clause  was  first  introduced  by  Edison  and  all 
amounts  were  being  collected  subject  to  refund.   The 
proceeding  has  not  yet  been  concluded,  but  Anaheim  is 
hopeful  of  receiving  appropriate  refunds  in  the  near 
future.   Customers  of  other  utilities  may  not  be  so 
fortunate,  however. 

The  provision  in  H.R.  12461  for  regulation  of  fuel 
acquisition  practices  is  particularly  important. 
Southern  California  Edison  Company  apparently  views 
this  subject  as  very  sensitive  and  confidential,  in 
spite  of  the  fact  that  it  has  an  impact  on  close  to 
half  of  its  total  expenses  and  cost  Anaheim  alone  over 
$12  million  in  1975  in  direct  cost  flow-through.   When 
its  contracts  with  fuel  oil  suppliers  were  made  public 
by  the  California  Public  Utilities  Commission,  Edison's 
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'  witness  testified  in  hearings  before  that  Commission 
that  the  detrimental  effect  of  this  disclosure  was  to 
cause  Edison  to  receive  thirty  to  forty  unsolicited 
offers  of  fuel  oil  in  the  90-day  period  following 
public  disclosure.   These  offers  were  tendered  by 
sellers  characterized  by  Edison  as  unqualified  sources, 
and  an  unqualified  source  was  defined  by  the  witness 
as  an  entity  from  which  Edison  has  not  purchased  fuel 
oil  in  the  past  and  therefore  does  not  have  knowledge 
of  its  business  capability  in  the  area  of  fuel  oil 
supply. 

Based  on  this  I  can  only  conclude  that  there  is  evidently 
a  club  atmosphere  between  fuel  suppliers  and  utilities 
which. can  only  work  to  the  detriment  of  the  customer 
paying  for  the  fuel  through  a  fuel  clause.   Disclosure 
and  some  form  of  regulation  of  these  practices  is 
essential  if  charges  under  fuel  clauses  are  ever  to  be 
brought  under  control. 

Mr.  Chairman,  I  wish  to  thank  the  Subcommi-ttee  on  Energy 

and  Power  for  this  opportunity  to  express  my  views  on  the  vital 

issue  of  Federal  Power  Commission  reform.   I  urge  the  Subcommittee 

to  approve  those  provisions  in  Title  III  of  H.R.  12461  and 

H.R.  12608  which  would  accomplish  such  reform. 
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CONGRESSMAN  FERNAND  J.  ST  GERMAIN 
BEFORE  THE 
SUBCOMMITTEE  ON  ENERGY  AND  POWER 
APRIL  5,  1976 


Contained  in  the  first  Title  of  H.R.  12461  is  a  statement  which 
accurately  reports  that  the  continued  generation  and  transmission  of 
an  adequate  supply  of  electrical  energy  at  reasonable  rates  is  critical 
to  our  nation. 

For  this  reason,  I  am  pleased  to  join  with  you  in  your  efforts  to 
assure  an  adequate  supply  of  electrical  energy  at  reasonable  prices. 
It  is  my  intention  that  this  statement,  which  primarily  concerns  the 
practices  of  the  Federal  Power  Commission  as  they  pertain  to  the 
granting  of  rate  Increases  for  the  interstate  sale  of  electricity,  will 
strengthen  our  objectives. 

At  the  onset,  let  me  compliment  the  Committee  for  considering 
legislation  which  is  Comprehensive  in  nature.   The  complexity  of 
utility  rate  setting  procedures  and  regulatory  authority  practices 
cannot  be  adjusted  without  a  full  and  complete  consideration  of  the 
entire  process  as  a  whole,  including  the  objectives  and  capabilities 
of  the  agencies  which  have  been  established  to  regulate  utilities  for 
the  common  good.   It  Is  encouraging  to  further  note  the  consideration 
of  financial  assistance  to  state  regulatory  agencies, for  no  reform 
can  be  effective  unless  those  agencies  which  must  consider  the  unique 
problems  of  each  state  can  function  properly. 
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While  each  regulatory  authority  must  be  effective,  I  am  particularly 
concerned  that  special  consideration  be  given  to  promote  greater 
cooperation  between  Federal  and  State  agencies.   We,  in  Rhode  Island, 
are  fortunate  to  have  a  strong  and  effective  Public  Utilities  Commission 
Recent  actions  of  the  Federal  Power  Commission,  however,  have  raised 
substancial  questions  as  to  the  F.P.C.'s  desire  to  work  closer  with 
state  officials  than  with  the  companies  the  Commission  is  to  regulate. 

On  July  20,  1975,  the  Montaup  Electric  Company  of  Massachusetts, 
which  supplies  power  to  Rhode  Islanders,  filed  for  a  $7-7  million 
increase  which  became  effective  on  February  1,  1976.   The  New  England 
Power  Company,  on  March  1,  1976,  was  authorized  to  raise  $28  million 
in  higher  rates  as  requested  in  a  petition  filed  November  28,  1975- 
While  these  -increased  rates  for  Rhode  Island  electric  companies  must 
be  considered  by  the  Public  Utilities  Commission  as  justification  for 
higher  rates  for  Rhode  Island  consumers.   These  undue  delays  cause 
uncertainties  and  problems  even  for  the  most  efficient  regulatory 
agency  and,  most  Importantly,  my  constituents  do  not  have  the  assurance 
that  the  higher  utility  rates  which  they  are  expected  to  pay  without 
question  are  Justified. 

Along  with  twenty-eight  co-sponsors,  I  have  submitted  legislation 
which  would  amend  the  Federal  Power  Act  to  provide  that  public  hearings 
shall  be  held  prior  to  the  Federal  Power  Commission  granting  rate 
increases  for  the  interstate  sale  of  electricity.   I  note  that  Section 
304  of  the  Title  III  of  this  bill  deals,  in  part,  with  the  Intent  of 
my  legislation  in  that  it  would  prohibit  the  filing  of  a  petition  to 
increase  a  rate, should  a  previous  request  be  pending,  providing  an 
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incentive  for  each  utility  to  submit  only  those  requests  which  are 
warranted.   In  each  of  these  particular  cases  I  have  mentioned  there  are 
previous  petitions  filed  by  the  same  companies  which  have  not,  to  date, 
been  finally  processed. 

While  I  support  the  adoption  of  the  provision  of  Section  304, 
I  urge  that  you  further  require  the  Federal  Power  Commission  to  conduct 
public  hearings  prior  to  granting  rate  increases  to  generating  companies 
for  interstate  sales.   In  my  opinion,  this  will  promote  further 
cooperation  between  Federal  and  State  authorites.   It  is  my  understanding 
that  this  practice  is  mandated  by  Public  Utilities  Commissions  In  a 
number  of  states  and  has  been  successful  in  providing  sufficient  time 
for  a  complete  review  of  each  petition  while  serving  the  immediate  needs 
of  the  public. 

In  summation,  there  is  little  doubt  that  H.R.  12461  is  good 
legislation.  It  will  be  a  progressive  step  toward  more  effective  regulal 
practices  and  will  benefit  consumer  and  industry  alike.   I  thank  you 
for  the  opportunity  td  share  my  views  on  this  Important  legislation 
hope  to  work  with  you  to  achieve  Its  future  enactment. 
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Statement  of  Rep.  Frank  Thompson,  Jr.,  (D-NJ) 

before  the  Subcommittee  on  Energy  and  Power  of  the 

House  Committee  on  Interstate  and  Foreign  Commerce 

in  support  of  H.R.  12461,  the  Electric  Utility  Rate 

Reform  and  Regulatory  Improvement  Act 

April  2,  1976 

Mr.  Chairman: 

I  want  to  thank  the  Subcommittee  for  this  opportunity  to  testify  in  behalf 
of  H.R.  12461,  the  Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Act. 

I  believe  enactment  of  this  legislation  is  necessary  if  we  are  to  halt  the 
precipitous  rise  in  public  utility  rates  which  has  so  seriously  hurt  consumers. 
There  are  many  people  living  in  my  district  who,  in  keeping  with  the  national 
policy  of  conserving  energy,  are  very  careful  and  frugal  in  their  use  of  elec- 
tricity. Yet  they  are  the  ones  who  today  are  paying  the  highest  rate,  while 
large  industries  and  other  big  users,  including  those  residential  customers  who 
waste  electricity,  are  rewarded  by  a  lower  rate.  H.R.  21461  would  rectify  this 
situation. 

H.R.  12461  provides  that  a  residential  consumer  may  purchase  a  "subsistence 
quantity"  of  electricity  at  the  lowest  rate  offered  by  the  electricity  distributor. 
Title  II  of  the  bill  requires  that  rates  of  utilities  must  reflect  the  costs  of 
service  to  each  customer.  This  provision  would  reverse  the  common  practice  of 
today,  wherein  the  more  electricity  a  consumer  uses  the  lower  the  rate  he  is 
charged  per  kilowatt  hour. 

H.R.  12461  further  protects  the  public  from  unnecessary  rate  increases  by 
requiring  that  political,  promotional  and  institutional  advertising  costs  be  borne 
by  the  utility  stockholder.   The  bill  places  limits  on  fuel  adjustment  clauses  and 
other  automatic  rate  adjustment  clauses.  Unless  a  ratemaking  proceeding  is  held, 
increased  fuel  expenses  or  other  expenses  may  be  passed  on  to  the  consumer  only 
to  the  extent  that  expenses  have  increased  by  more  than  five  percent,  and  then 
only  8S  percent  of  the  excess  expense  may  be  passed  on.   H.R.  12461  excludes 
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entirely  from  fuel  adjustment  clauses  transactions  with  affiliates.  Utilities  axe 
also  required  to  conduct  an  annual  audit  of  fuel  purchasing  practices.   In  addi- 
tion, construction  work  in  progress  must  be  excluded  from  the  utility's  rate  base 
until  the  requirements  of  Title  II  of  the  bill  are  implemented.  At  that  time, 
state  regulatory  authorities  may  include  66  2/3  percent  of  such  costs  in  the  rate 
base.  Any  producing  facility  currently  under  construction  could  be  included  in  a 
rate  base  if  existing  state  law  permits  such  inclusion. 

The  requirements  of  Title  II  would-be  enforced  by  state  regulatory  author- 
ities in  the  case  of  utilities  now  subject  to  state  regulation.   In  the  case  of 
currently  unregulated  utilities  the  requirement  of  Title  II  would  apply  directly 
to  the  utility.  Electric  consumers  are  given  the  right  to  intervene  in  state 
proceedings  to  enforce  compliance  with  the  requirements  of  Title  II,  and  to  obtain 
judicial  review  in  state  courts.  The  bill  provides  that  the  courts  may  reimburse 
attorney  fees  to  consumers  who  prevail  in  these  proceedings,  unless  the  state 
adopts  an  alternative  method  for  assuring  consumer  representation  in  court. 

H.R.  12461  will  help  reduce  the  need  for  costly  new  plants  by  requiring 
that  state  regulatory  commissions  institute  cost  effective  techniques  to  reduce 
peak  electricity  loads.   The  Federal  Power  Commission  would  be  required  to  develop 
power  plant  reliability  standards,  and  the  utilities  would  be  required  to  develop 
quality  control  plans  to  increase  the  reliability  of  existing  power  plants. 
Finally,  H.R.  12461  establishes  a  $40  million  grant  assistance  program  for  state 
regulatory  commissions  to  improve  their  staffs  and  enable  them  to  demonstrate 
effective  rate  structures. 

Mr.  Chairman,  all  across  the  nation  citizens  are  protesting  the  present 
public  utility  rate  structure  and  they  are  looking  to  Congress  for  relief.   I  feel 
the  time  has  come  to  outlaw  these  present  confiscatory  residential  rates,  nation- 
wide.  I  urge  to  the  Subcommittee  to  act  favorably  on  H.R.  12461. 

Thank  you. 
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INTRODUCTION 

The  proponents  of  H.RC  I246I,  the  "Electric  Utility 
Rate  Reform  and  Regulatory  Improvement  Act"  ("the  Act") 
believe  that  the  Act  will  help  hold  down  the  cost  of 
electricity  and  enhance  its  reliability.   These  are 
certainly  desirable  goals  --  goals  towards  which  Georgia 
Power  Company  ("Georgia  Power"  or  "the  Company"),  other 
investor-owned  utilities,  and  the  State  commissions  which 
regulate  them  have  devoted  considerable  time,  money  and 
effort.   Unfortunately,  H.R.  12461  will  not,  and  cannot, 
accomplish  the  purposes  for  which  it  was  introduced.   At 
the  very  least,  passage  of  the  Act  will  undermine  present 
efforts  to  achieve  greater  economy  and  reliability  in  the 
provision  of  electricity.   It  is  more  likely,  however,  that 
passage  of  the  Act  will  result  in  higher  prices  to  the 
consumer,  a  shortage  of  electricity  in  the  1980's,  and  the 
crippling  of  the  investor-owned  utility  industry. 

The  Act  consists  of  five  Titles.   Title  1  contains 
general  provisions  involving  findings  of  fact,  purposes  of 
the  legislation  and  definitions.   Title  II,  entitled 
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"Utility  Rate  Reform,"  concerns  retail  sales  of  electricity, 
an  area  which  has  traditionally  been  regulated  by  State 
agencies  such  as  the  Georgia  Public  Service  Commission 
("GPSC").   Title  II,  among  other  things,  dictates  the  pro- 
cedures which  a  State  commission  must  follow  before  approv- 
ing an  increase  in  rates,  the  items  which  a  State  commission 
can  include  in  determining  a  utility's  cost  of  service  (and 
hence  its  revenue  requirement)  and  the  methods  which  a 
State  commission  must  use  in  apportioning  the  revenue 
requirement  among  customer  classes. 

Title  III,  entitled  "Economic  Regulation  of  Bulk  Power 
Supply,"  applies  to  wholesale  sales  of  electricity.   As  with 
the  provisions  of  Title  II  dealing  with  retail  rates,  the 
provisions  of  Title  III  limit   the  items  which  the  Federal 
Power  Commission  ("FPC")  may  consider  in  determining  a 
utility's  cost  of  service.   Title  III  goes  beyond  that, 
however,  and  authorizes  a  sweeping  expansion  of  the  FPC's 
jurisdiction,  including  the  power  to  order  a  utility  to  sell 
plant  to  other  utilities,  including  its  competitors,  to 
wheel  power,  and  to  curtail  wholesale  and  retail  service 
proportionately.   Title  III  also  directs  the  FPC  to  establish 
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criteria  governing  the  reliability  of  generation  and  trans- 
mission facilities. 

Title  IV,  entitled  "Financial  Assistance  to  State 
Regulatory  Authorities,"  provides  short-terra  financial 
assistance  to  State  regulatory  agencies,  subject  to  specific 
conditions  with  which  the  State  commissions  must  comply 
before  they  qualify  for  funds. 

Title  V,  entitled  "Coordination  of  Planning  and  Siting 
of  Bulk  Power  Facilities,"  directs  utilities  to  assemble 
and  disseminate  information  regarding  their  planning  and 
construction  programs,  and  directs  the  FPC  to  divide  the 
country  into  "planning  councils,"  which  will  coordinate 
and  supervise  the  long-range  planning  of  bulk  power  supply 
facilities  in  their  respective  areas. 

The  easiest  way  to  understand  H.R.  12461  is  by  dividing 
its  provisions  into  two  broad  categories ,   The  first  cate- 
gory consists  of  those  sections  whose  purpose  is  to  affect 
the  way  --  both  substantively  and  procedurally  --  in  which 
retail  and  wholesale  rates  are  set  by  State  commissions  and 
by  the  FPC.   The  second  category  of  sections  attempts  to 
restructure  and  further  regulate  the  "bulk  power  industry" 
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--  that  is,  the  planning,  ownership  and  operation  of  large 
electric  generating  facilities  and  the  transmission  system 
necessary  to  move  electricity  from  the  generating  facilities 
for  the  local  distribution  of  that  energy. 

I. 
PROVISIONS  WHICH  CONCERN 
THE  WAY  RATES  ARE  DETERMINED 


Most  of  H.R.  12461  deals  with  the  general  question  of 
how  commissions  decide  what  constitutes  a  just  and  reasonable 
rate.   Some  sections  of  the  Act  concern  only  wholesale  rates, 
which  are  regulated  by  the  FPC;   some  concern  only  retail 
rates,  which  are  regulated  by  State  commissions;   and  some 
concern  both  types  of  rates.   Some  sections  specify  the 
procedures  which  must  be  followed  before  new  rates  may  take 
effect.   Others  are  more  substantive.   One  group  limits  the 
items  which  a  commission  can  include  in  a  utility's  cost  of 
service  for  the  purpose  of  establishing  the  number  of  dollars 
which  a  utility  needs.   Another  group  limits  the  ways  in 
which  State  commissions  can  apportion  the  necessary  number 
of  dollars  among  different  classes  of  customer.   Finally, 
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Title  IV  provides  financial  assistance  to  State  commissions, 
subject  to  certain  considerations.   The  cumulative  effect 
on  a  utility  like  Georgia  Power  of  enacting  these  sections 
of  the  Act  would  be  devistating. 

A.   Procedural  Restrictions 

Section  304  of  the  Act  amends  §205  (e)  of  the  Federal 
Power  Act  to  forbid  a  utility  to  file  a  rate  increase  with 
the  FPC  so  long  as  the  utility  has  an  earlier  rate  case 
pending  before  the  FPC.   This  section  of  the  Act  ignores 
the  inordinate  amount  of  time  required  before  the  FPC 
finally  decides  a  rate  case.   Repeated  delays  in  the  regu- 
latory process  are  an  administrative  fact  of  life  with  which 
Georgia  Power  is  all  too  familiar.   For  example,  on  May  26, 
1970,  the  Company  filed  Rate  Schedule  "WR-6"  with  the  FPC. 
Three  years  later  the  "WR-6"  proceedings  were  still  pending 
when,  on  April  30,  1973,  the  Company  filed  Rate  Schedule 
"WR-7."   In  fact,  it  was  not  until  June  17,  1975,  over 
five  years  after  "WR-6"  was  filed,  that  the  FPC  issued  its 
final  order  regarding  the  "WR-6"  and  "WR-7"  rates. 
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Meanwhile,  on  October  31,  1974,  Georgia  Power  filed 
Rate  Schedule  "WR-8."  The  Commission  initially  ordered  that 
hearings  on  "WR-8"  begin  on  May  20,  1975.   The  Commission 
has  subsequently  ordered  that  hearings  begin  on  August  19, 

1975,  September  10,  1975,  December  2,  1975,  February  24, 

1976,  March  16,  1976,  and  May  11,  1976.   Each  of  the  delays 
has  been  at  the  instance  of  either  the  Commission  or  its 
Staff.   Indeed,  there  is  pending  before  an  Administrative 
Law  Judge  another  Staff  motion  to  defer  the  hearing  date 
yet  another  time.   Georgia  Power  has  not  been  responsible 
for  the  repeated  delays,  yet  §304  of  the  Act  would  penalize 
the  Company  for  those  delays  by  preventing  it  from  filing 
for  needed  rate  relief. 

Of  course,  while  a  wholesale  rate  schedule  languishes 
within  the  FPC  the  cost  of  providing  wholesale  service  con- 
tinues to  increase.   Fuel  costs  are  an  obvious  and  well- 
known  example  of  this  problem.   Over  807o  of  the  kilowatt - 
hours  sold  by  Georgia  Power  is  derived  from  coal,  and  during 
1974  and  1975  the  market  price  of  low-sulphur  coal  increased 
927o. 
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Similar  increases  have  occurred  in  other  cost  categories. 
In  1972  the  average  cost  of  the  Company's  generating  plant 
was  $113  per  KW.   By  the  end  of  1975  the  cost  had  increased 
almost  507o,  to  $167  per  KW,  reflecting  the  sharp  increase  in 
the  cost  of  new  plant.   A  utility  can  realize  no  further 
economies  of  scale  in  the  generation  of  electricity.   Each 
new  unit  raises  the  average  cost  per  kilowatt  of  capacity, 
and  with  it  the  necessary  charges  for  depreciation.   Georgia 
Power's  first  nuclear  unit,  Plant  Hatch  Unit  No.  1,  cost 
$487  per  KW.   Plant  Vogtle,  a  nuclear  plant  which  the  Company 
hopes  will  be  in  service  beginning  in  1983  and  1984,  is  esti- 
mated to  cost  $953  per  KW.   The  cost  of  coal  fired  plants 
has  increased  even  more  sharply,  in  large  part  due  to  environ- 
mental considerations.   Thus,  Units  3  and  4  of  Plant  Scherer, 
a  large  fossil  plant  planned  for  the  early  1980' s,  are  planned 
to  cost  approximately  $825  per  KW. 

The  cost  of  the  money  required  to  fund  new  construction 
has  gone  up  even  faster  than  the  cost  of  that  construction. 
Georgia  Power's  embedded  cost  of  debt  has  increased  from 
3.92%  in  1965  to  7.93%  by  the  end  of  1975.   The  Company's 
cost  of  money  has  never  been  higher.   In  December,  1975, 
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Georgia  Power  sold  $100  million  of  30-year  bonds  at  a  net 
annual  cost  to  the  Company  of  11.957o.   So  long  as  the  cost 
of  the  new  capital  needed  to  fund  construction  exceeds  the 
cost  of  embedded  capital  Georgia  Power's  cost  of  doing 
business  will  continue  to  increase. 

It  is  essential  that  a  utility  be  able  to  increase  its 
revenues  in  order  to  keep  pace  with  increases  in  its  costs. 
Each  segment  of  a  company's  business,  including  the  whole- 
sale class  of  customer,  must  contribute  its  fair  share 
towards  defraying  the  increase  in  costs.   It  is  unlikely 
that  a  State  commission  would  permit  a  company  to  charge 
its  retail  customers  for  costs  which  are  properly  attribut- 
able to  its  wholesale  customers.   Yet  those  retail  customers 
will  inescapably  suffer  when  declining  earnings  lead  to 
higher  interest  expenses  and  a  drastically  curtailed  con- 
struction program.   For  these  reasons  the  regulatory  scheme 
must  be  sufficiently  flexible  to  permit  utilities  --  and 
their  regulators  --  to  respond  promptly  when  the  circumstances 
require  swift  action. 

Sections  203(b)(1)  and  205(b)(1)  also  ignore  this  need 
for  flexibility.   Section  203(b)(1)  prohibits  state  regulatory 
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commissions  from  allowing  a  rate  increase  to  go  into  effect 
until  the  commission  has  held  evidentiary  hearings  on  the 
increase,  unless  the  increase  is  placed  into  effect  subject 
to  refund.   Section  205(b)(1)  requires  a  state  commission 
to  consider,  and  make  findings  based  upon,  a  veritable 
laundry  list  of  data  (listed  in  §203 (c)(1))  before  granting 
final  approval  to  any  rate  increase. 

These  sections  assume  that  revenues  which  are  subject 
to  refund  are  substitutable  for  revenues  which  are  not  sub- 
ject to  refund.   To  state  the  assumption  is  to  discredit  it. 
Common  sense  dictates  that  investors  will  not  lend  money  on 
the  strength  of  revenues  which  a  utility  could  conceivably 
be  forced  to  refund.   Recent  experience  confirms  this  fact. 
In  late  1974  Georgia  Power  was  in  a  serious  financial  situa- 
tion resulting  from  sharply  higher  fuel  costs,  declining  sales 
and  the  need  to  borrow  and  finance  huge  amounts  of  money  to 
support  its  construction  program.   In  December,  1974,  Moody's 
Investor  Service  downgraded  the  Company's  bonds  from  an  "A" 
to  a  "Baa"  rating.   In  January,  1975,  Moody's  withdrew  its 
rating  entirely,  thereby  effectively  denying  the  Company 
access  to  the  capital  markets.   Although  the  GPSC  granted  the 


1466 


Company  two  temporary  emergency  rate  increases,  and  although 

the  Company  had  filed  for  a  permanent  rate  increase,  Moody's 

did  not  restore  Georgia  Power's  "Baa"  rating  until  after  the 

permanent  increase  received  the  GPSC's  final  approval. 

The  1974-1975  experience  is  vivid  evidence  of  both  the 

limited  usefulness  of  revenues  which  are  subject  to  refund 

and  the  necessity  for  swift  and  flexible  regulatory  response, 

When  the  GPSC  awarded  the  Company  the  first  emergency  rate 

increase  Georgia  Power  was  within  eight  days  of  exhausting 

its  available  cash.   H.R.  12461  would  virtually  eliminate 

the  flexibility  which  the  GPSC  must  have  if  it  is  to  protect 

the  interests  of  the  public,  because  the  Act  would  prevent 

the  GPSC  from  authorizing  a  nonrefundable  rate  increase  -- 

regardless  of  how  obvious  is  the  need  or  how  inadequate  the 

alternatives  are  --  without  first  conducting  a  full-blown 

rate  case.   Georgia  Power  made  this  same  argument  to  the 

GPSC  in  December  1974,  an  argument  which  the  GPSC  found 

convincing: 

When  the  application  for  permanent  relief  is 
filed  in  the  next  few  days  and  when  supporting 
testimony  and  exhibits  are  filed  later,  the 
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Staff  may  study  these  materials  at  its  leisure 
and  measure  their  worthiness  against  whatever 
standard  it  chooses.   The  emergency  relief  is 
needed  to  pay  bills  with  right  now, ....  We  can 
all  afford  the  luxury  of  trying  a  traditional 
rate  base  case  in  February  or  March,  but  only 
if  there  is  a  surviving  Applicant  at  that  time. 
Docket  No.  2657-U,  Motion  filed  December  17,  1974. 

It  is  ironic  that  an  Act,  one  of  the  express  purposes  of 
which  is  "to  strengthen  State  electric  utility  regulatory 
authorities"  (§102(8)),  should  contain  provisions  which  ham- 
string those  authorities. 

Title  II  also  contains  several  sections  dealing  with 
intervention  in,  and  review  of,  State  regulatory  proceedings. 
These  provisions  are  guaranteed  to  turn  any  rate  case  into 
a  three-ring  circus,  resulting  in  further,  unnecessary 
delays  in  the  rate-making  process.   Section  207(a)  establishes 
within  the  Federal  Energy  Administration  an  Electric  Utili 
Ratemaking  Assistance  Office  whose  Director  is  entitled  to 
intervene  as  of  right  In  any  retail  rate  case.   Section 
208(a)(1)  also  permits  any  consumer  or  municipality  to  inter- 
vene as  of  right  in  any  rate  case  to  the  extent  that  the 
proceeding  affects  an  interest  protected  by  Title  II.   There 
is  no  requirement  that  intervenors  representing  sin.: 
interests  have  a  common  legal  representative •  208(a) 

(2)  permits  those  parti efl  who  have  intervene 


1468 


to  obtain  judicial  review  of  the  State  commission's  decision. 
If  the  intervenor  is  a  State  or  Federal  agency,  §209 (c)  gives 
the  Courts  of  Appeals  jurisdiction  to  review  the  State  commis- 
sions' s  decision.   If  the  intervenor  is  a  consumer,  §209 (d) 
directs  the  consumer  to  the  State  courts  if  the  commission's 
decision  is  reviewable  therein.   This  schizoid  review  process 
could  easily  result  in  two  simultaneous  actions  for  judicial 
review  of  a  single  GPSC  decision  --  one  in  the  Superior 
Court  of  Fulton  County  and  the  other  in  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  --  resulting  in 
unnecessary  legal  expenses  and,  more  important,  the  possibil- 
ity of  conflicting  decisions. 

If  an  intervening  consumer  should  "prevail"  before  either 
a  commission  or  a  court  the  utility  must,  pursuant  to  §203 (b), 
reimburse  the  consumer  for  all  costs  incurred  by  the  inter- 
venor.  Section  208(b)(1)(B)  states  that  "an  electric  consumer 
shall  be  deemed  to  have  prevailed  in  a  proceeding  if  the 
State  regulatory  authority  or  court  disapproved  or  substan- 
tially modified  a  rate  proposed  by  an  electric  utility  on 
grounds  first  raised  by  the  electric  consumer  who  alleged 
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that  the  rate  did  not  comply  with  the  one  or  more  specific 
requirements  of  this  title."  There  are  several  problems 
with  §208 (b)  beyond  the  obvious  fact  that  it  authorizes  a 

(raid  upon  a  company's  treasury.   First,  it  creates  a  race 
to  the  commission  and  to  the  courthouse,  since  reimburse- 
ment is  owed  only  to  the  consumer  who  first  raises  the  ground 
for  attack.   Second,  §208 (b)  does  not  limit  its  largesse  to 
those  consumers  who,  but  for  the  reimbursement,  would  be 
unable  to  intervene.   In  other  words,  compensation  must  be 
made,  regardless  of  need.   This  part  of  the  Act  should  be 
very  well  received  by  lawyers  who  represent  industrial 
customers.   Finally,  reimbursement  would  be  required  in 
virtually  every  case  in  which  a  utility  receives  a  smaller 
increase  than  it  had  requested,  since  one  of  the  "specific 
requirements"  of  Title  II  is  that  rates  "reflect  the  costs 
of  providing  electric  service."   If,  for  example,  the  utility 
requests  a  147o  return  on  equity  and  the  commission  decides 
that  the  cost  of  equity  capital  is  only  127o,  rates  predicated 
on  the  higher  return  would  not  "reflect  the  costs  of  provid- 
ing electric  service,"  and  the  first  intervenor  who  so 
alleges  would  have  to  be  reimbursed.   Of  course,  the  money 
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needed  to  reimburse  the  successful  customers  --  most  likely 
the  industrial  class  of  customers,  since  they  are  the  most 
active  of  the  intervenors  before  the  GPSC  --  will  ultimately 
be  paid  for  by  the  other  customer  classes  in  the  form  of 
higher  rates. 

As  with  so  many  other  sections  of  the  Act,  the  marginal 
benefits  which  could  conceivably  flow  from  these  intervention 
and  review  provisions  are  insignificant.   The  Act  apparently 
assumes  that  intervention  will  not  occur  unless  there  are 
provisions  in  the  Act  permitting  and  encouraging  it.   This 
assumption  is  mistaken.   The  GPSC,  for  example,  has  tradi- 
tionally applied  liberal  standards  in  allowing  intervention, 
and  there  has  been  no  dearth  of  well-represented  intervenors 
in  Georgia  Power's  recent  retail  rate  cases.   In  addition, 
the  Georgia  General  Assembly  has  created  the  office  of 
Consumers'  Utility  Counsel,  who  is  entitled  to  intervene  in 
any  case  before  the  GPSC  (Ga.  Code  §93-302(A)).   Surely, 
the  Consumers'  Utility  Counsel  and  those  consumer  groups 
which  have  intervened  in  the  past  in  Georgia  Power's  rate 
cases  (not  to  mention  the  GPSC  itself  and  its  staff)  are 
capable  of  representing  the  interests  of  the  Company's 
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customers.   There  is  simply  no  need  for  the  kind  of  expensive 
giveaway  contained  in  the  Act.   As  with  any  proposal  which 
raises  a  company's  cost  of  doing  business,  the  expense  is 
ultimately  borne  by  the  ratepayers. 

Section  308  attempts  to  encourage  intervention  before 
the  FPC  in  much  the  same  way  that  §§207  and  208  attempt  to 
foster  more  intervention  before  State  commissions.   Section 
308  establishes  within  the  FPC  an  office  of  Public  Counsel 
whose  Director  is  entitled  to  intervene  in,  and  seek  judicial 
review  of,  any  proceeding  before  the  FPC.   Section  308  also 
authorizes  the  FPC  to  subsidize  "indigent"  intervenors. 

Again,  the  need  for  these  provisions  is  less  than  obvious 
Under  present  FPC  practice  the  Commission's  Staff  represents 
the  interests  of  the  consuming  public,  hence  there  is  no  need 
for  the  office  which  the  Act  would  establish.   The  interests 
of  the  ultimate  consumer  are  also  represented  by  a  utility's 
wholesale  customers,  who  are,  at  least  in  Georgia  Power's 
case,  represented  by  lawyers  and  consultants  who  specialize 
in  representing  public  systems  before  the  FPC. 
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B.   Restrictions  on  Items  Which  Can  Be  Included  in  a 
Utility's  Cost  of  Service 

Passage  of  the  Act  would  limit  or  eliminate  a  utility's 
ability  to  recover  increased  fuel  costs,  include  construc- 
tion work  in  progress  in  rate  base,  and  include  advertising 
as  an  item  of  expense.  These  restrictions  ignore  the  very 
real  problems  which  utilities  must  face,  and  more  than  any 
other  part  of  the  Act  would  frustrate  the  effort  to  assure 
a  reliable  and  abundant  supply  of  energy  in  the  future. 

Section  203(b)  and  Section  305  of  the  Act  limit  the 
recovery  of  increased  fuel  expense  under  retail  and  wholesale 
fuel  adjustment  clauses  to  8570  of  the  increase  in  fuel  costs 
above  1057o  of  base  fuel  costs.   In  other  words,  a  company 
could  not  begin  to  recover  its  increased  fuel  costs  until 
those  costs  had  already  increased  570,  and  even  then  recovery 
would  be  limited  to  8570  of  any  further  increase.   No  recovery 
would  be  permitted  if  the  fuel  costs  are  attributable  to 
electricity  purchased  from  an  affiliated  company. 

In  order  to  understand  the  crippling  impact  which 
these  provisions  would  have  on  a  company  it  is  necessary  to 
place  them  in  perspective.   Fuel  expense  is  the  major 
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operating  cost  of  a  utility  today.   In  1975  67%  of  Georgia 
Power's  total  operating  and  maintenance  expenses  were  repre- 
sented by  fuel  and  economy  power  purchased  from  the  other 
operating  subsidiaries  of  The  Southern  Company  (i.e.,  energy 
which  could  be  generated  at  less  cost  by  others  than  by 
Georgia  Power  itself) .   In  view  of  the  significance  of  fuel 
costs,  and  of  the  recent  increases  in  fuel  costs,  it  is 
imperative  that  Georgia  Power  be  able  to  recover  those  costs 
promptly  and  completely.   Had  the  proposed  857o  limitation 
been  in  effect  during  the  period  from  July,  1974,  to  February, 
1976,  Georgia  Power  would  have  lost  over  $59  million  of 
revenue.   Almost  $15  million  of  that  amount  would  have  been 
lost  during  the  last  half  of  1974.   Had  that  loss  in  fact 
occurred,  Georgia  Power  would  not  have  been  on  the  brink  of 
insolvency;   Georgia  Power  would  have  been  insolvent. 

The  debilitating  impact  which  these  provisions  of  the 
Act  would  have  is  compounded  by  the  prohibition  contained  in 
§304  against  having  more  than  one  rate  case  pending  before 
the  FPC .   No  matter  how  large  the  gap  grows  between  a  company's 
fuel  costs  and  the  amount  it  could  collect  under  its  fuel 
adjustment  clause,  the  company  would  not  be  able  to  raise 
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its  base  fuel  expense  until  the  FPC  has  finally  decided  the 
pending  case.   Since  2370  of  the  energy  generated  by  Georgia 
Power  is  sold  to  wholesale  customers,  the  combined  effect 
of  §§304  and  305  would  be  crushing. 

Enactment  of  §§203(b)  and  305  would  necessarily  increase 
the  cost  of  electricity  to  consumers  in  Georgia.   First, 
Georgia  Power  would  be  unable  to  charge  its  customers  for 
the  increased  cost  of  the  economy  energy  it  purchases  from 
its  affiliates  in  Alabama,  Florida  and  Mississippi,  even  though 
the  affiliates  are  able  to  generate  this  energy  at  less  cost 
than  the  Company.   In  1975,  the  average  cost  of  the  power  pur- 
chased from  Georgia  Power's  affiliates  was  12.201  mills  per 
kwh.   During  the  same  period  it  would  have  cost  Georgia  Power 
29.450  mills  per  kwh  to  replace  that  power  from  its  own  com- 
bustion turbines.   That  is  a  saving  of  as  much  as  1.7  cents 
per  kwh,  a  saving  which  benefits  both  the  Company  and  the 
consumer.   In  1976,  Georgia  Power  estimates  that  its  net 
transactions  in  capacity  and  energy  in  197.6  with  its  affil- 
iate*.  and  with   nonassociated  utilities  will  result  in  a 
redu<       '"  power        ion  expense  by  over  $53  million. 
;  H.R.  12461  most  of  this  saving  would  be  lost. 
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Second,  §305  requires  the  FPC  to  gather  information 
from  utilities  regarding  their  fuel  acquisition  practices 
and  to  make  this  information  public.   Georgia  Power  does 
not  object  to  providing  regulatory  commissions  with  informa- 
tion about  its  fuel  procurement  policies.   Indeed,  the 
Company  provides  that  information  on  request  to  the  GPSC 
and  the  FPC.   However,  that  information  is  confidential, 
and  must  remain  so.   Public  disclosure  of  the  terms  and 
prices  of  fuel  contracts  is  the  last  thing  the  Congress 
should  do  if  it  wants  to  hold  down  the  cost  of  fuel,  because 
once  Georgia  Power's  coal  suppliers  learn  the  prices  which 
the  Company  pays  on  its  various  contracts,  the  Company  has 
lost  whatever  bargaining  advantage  it  once  had.   This  is 
the  reason  why  Georgia  Power  has  requested  that  the  FPC, 
the  FTC,  and  the  GP9C  not  divulge  the  terms  on  which  the 
Company  purchases  coal. 

Whatever  the  Congressional  purpose  would  be  in  restrict- 
ing Georgia  Power's  ability  to  recover  its  fuel  costs,  it  is 
clear  that  the  methods  by  which  the  Act  seeks  to  carry  out 
that  purpose  are  counterproductive.   They  are  also  unnecessary. 
Georgia  Power's  fuel  costs  and  fuel  acquisition  practices 
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are  under  constant  scrutiny  by  both  the  FPC  and  the  GPSC. 
Special  audits  have  been  performed  by  the  FPC  and  by  the  FTC. 
The  Company  is  not  so  stupid  as  to  jeopardize  its  credibility 
with  the  GPSC  and  the  FPC  by  permitting  fuel  costs  to  increase 
unnecessarily. 

Georgia  Power  cannot  help  but  infer  from  the  Act  that 
its  proponents  believe  that  utilities  are  somehow  responsible 
for  increased  fuel  costs,  and  that  as  a  result  some  incentive 
is  required  to  encourage  utilities  to  "resist"  higher  fuel 
prices.   That  belief  has  no  basis  in  fact.   Recently,  the 
President's  Council  on  Wage  and  Price  Stability  issued  A 
Study  of  Coal  Prices.   According  to  that  study,  the  price 
of  coal  has  not  behaved  differently  from  prices  of  other 
competing  fuels.   For  example,  the  study  found  that  between 
September  1973  and  July  1975  the  price  of  intrastate  natural 
gas  (i.e.,  unregulated  natural  gas)  sold  to  utilities  in 
Texas  increased  almost  250%,  and  the  price  of  uranium  in- 
creased 200%.   The  study  also  found  that  utilities  with 
fuel  adjustment  clauses  responded  to  the  increased  costs 
in  same  manner  as  did  non-utility  companies  which  had  no 
fuel  adjustment  clauses.   Utilities  already  have  incentives 
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to  minimize  their  fuel  costs.   First,  so  long  as  the  recovery 
under  a  fuel  adjustment  clause  is  based  on  the  average  price 
of  coal  over  a  past  period  of  time,  the  utility's  recovery 
of  increases  in  its  fuel  costs  is  delayed.   Second,  even  if 
a  utility  uses  a  prospective  fuel  clause,  the  utility's  need 
for  working  capital  attributable  to  fuel  inventories  will 
increase  as  the  cost  of  fuel  increases. 

Section  203(c)  prohibits  a  utility  from  including  more 
than  2/3  of  its  construction  work  in  progress  ("CWIP")  in 
the  rate  base  used  to  compute  its  retail  cost  of  service. 
Section  306  prohibits  the  inclusion  of  any  CWIP  in  the 
rate  base  used  to  compute  the  wholesale  cost  of  service. 
These  two  sections  of  the  Act  ignore  the  pressing  need  to 
build  new  generating  plant  and  the  financial  pressures  which 
a  large  construction  program  imposes  on  a  utility.   CWIP,  as 
its  name  implies,  represents  the  capital  which  a  utility  has 
invested  in  plant  which  will  provide  service  sometime  in  the 
future.   Much  --if  not  most  --of  the  capital  needed  to  fund 
a  construction  program  must  be  raised  in  the  capital  markets. 
In  1975  only  28%  of  the  funds  used  in  Georgia  Power's  con- 
struction program  were  generated  from  internal  sources.   The 
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money  which  the  Company  must  borrow  has  a  cost:   interest 
must  be  paid  on  bonds,  and  dividends  must  be  paid  on  pre- 
ferred and  common  stock.   Interest  and  dividends  must  be 
paid  in  cash,  but  unless  CWIP  is  included  in  rate  base  the 
cash  needed  to  service  the  capital  invested  in  CWIP  must 
come  from  some  other  source.   If  CWTP  is  excluded  from  rate 
base,  the  Company  must  raise  more  money  in  the  capital 
markets  --  in  effect,  borrowing  the  money  to  pay  interest 
and  dividends  on  the  funds  tied  up  in  construction. 

Moreover,  exclusion  of  CWIP  from  rate  base  hampers 
a  company  in  its  effort  to  raise  capital.   Although  the 
cost  of  money  used  in  construction  is  capitalized  and 
treated  as  income  for  accounting  purposes  (referred  to  as 
"AFUDC") ,  the  inescapable  fact  is  that  neither  investors 
nor  the  SEC  consider  AFUDC  to  be  the  equivalent  of  cash. 
They  are  correct;   $100  million  of  AFUDC  and  a  dime  will 
buy  a  10-cent  cup  of  coffee,  if  you  are  lucky  enough  to 
find  one.   Investors  discount  AFUDC  when  they  decide  whether 
to  invest  capital  in  a  company  because  they  realize  that 
AFUDC  cannot  be  used  to  pay  interest  and  dividends.   It  is 
precisely  for  this  reason  that  the  SEC  has  limited  the 
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amount  of  AFUDC  which  companies  subject  to  the  Public  Utility- 
Holding  Company  Act  can  use  in  computing  their  bond  coverages 
(i.e.,  the  ratio  between  income  and  interest  below  which  a 
utility  may  not  issue  any  more  long-term  debt)  to  approximately 
107o  of  operating  income.   As  a  result  of  this  restriction, 
$23.7  million  of  AFUDC  could  not  be  used  to  compute  the 
coverages  on  Georgia  Power's  December,  1975,  sale  of  $100 
million  of  first  mortgage  bonds. 

The  lower  a  company's  coverages  become,  the  higher 
that  company's  cost  of  capital  --  and  consequently  its  cost 
of  service  --  becomes.   Once  coverages  fall  below  the  minimum 
levels  specified  in  the  charter  or  mortgage  indenture,  the 
company  is  unable  to  issue  new  preferred  stock  or  bonds. 
When  that  situation  occurs,  the  construction  program  must  be 
curtailed.   Georgia  Power  is  familiar  with  this  scenario, 
for  it  happened  to  the  Company  during  late  1974  and  early 
1975.   In  the  last  quarter  of  1974  Georgia  Power  was  unable 
to  issue  long-term  debt  or  preferred  stock.   Drastic  cuts 
were  made  in  the  Company's  construction  program,  including 
over  $1.0  billion  from  planned  1975-1977  expenditures.   As 
a  result  of  that  reduction  and  subsequent  reductions  in  the 
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Company's  construction  program  the  Company  forecasts  that  it 

will  have  only  1170  reserves  beginning  in  1981,  a  level  well 

below  the  20%  which  the  FPC  has  recommended  for  companies 

with  Georgia  Power's  characteristics. 

It  is  significant  that  the  GPSC,  which  is  more  familiar 

with  Georgia  Power's  capital  requirements  than  is  any  other 

regulatory  or  administrative  body,  permits  the  Company  to 

include  CWIP  in  rate  base.   In  so  ruling,  the  GPSC  has 

stated: 

This  commission  is  a  pragmatic  commission 
which  must  look  after  the  interest  of  the 
people  of  Georgia.   Following  the  course  of 
action  set  forth  in  this  order  produces  re- 
sults which  this  commission  believes  is  in 
the  public  interest.   Re  Georgia  Power  Co,, 
9  PCU.R0  4th  381,  387  (1975). 

The  FPC  also  appears  to  be  leaning  towards  the  inclusion 
of  CWIP  in  rate  base0   In  Docket  No .  RM75-13  the  FPC  has  pro- 
posed a  rule  which  would,  if  adopted,  require  the  inclusion 
of  CWIP  in  rate  base.   The  FPC  apparently  recognizes  that 
inclusion  of  CWIP  in  rate  base  is  infinitely  preferable  to 
the  shortages  which  would  result  from  the  exclusion  of  CWIP 
from  rate  base.   In  addition,  Georgia  Power  believes  that 
the  inclusion  of  CWIP  in  rate  base  will  ultimately  result 
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in  lower,  not  higher,  costs  to  the  consumer.   Inclusion  of 
CWIP  in  rate  base  results  in  lower  capital  costs  today. 
Inclusion  of  CWIP  in  rate  base  will  also  result  in  smaller 
depreciation  charges  in  the  future  once  plant  goes  into 
service.   Capitalized  AFUDC  constitutes  an  increasingly 
large  proportion  of  depreciation  charges .   For  example, 
Unit  No,  1  of  Georgia  Power's  Plant  Hatch,  which  was  placed 
into  service  at  the  end  of  1975,  cost  $487  per  KW,  of  which 
$136  per  KW,  or  28%,  represents  AFUDC.   As  the  embedded  cost 
of  capital  rises,  Georgia  Power  will  be  entitled  to  earn  an 
increasingly  higher  rate  of  return  on  previously-capitalized 
AFUDC.   Including  CWIP  in  rate  base  would  protect  ratepayers 
from  this  effect  of  the  apparently  inevitable  rise  in  embedded 
costs. 

In  any  event,  the  wisdom  of  treating  all  utilities  alike, 
no  matter  how  large  or  small  their  construction  programs  are, 
is  highly  questionable.   H.R.  12461  would  eliminate  the 
desirable  flexibility  which  State  commissions  and  the  FPC 
now  have  to  tailor  the  rate  base  to  fit  the  capital  require- 
ments of  the  utilities  subject  to  their  jurisdictions. 
Excluding  CWIP  from  rate  base  would  also  contravene  the 
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intent  of  those  parts  of  H.R.  12461  which  are  designed 
to  enhance  the  reliability  of  service.   The  simple  truth  is 
that  new  capacity  costs  money,  and  someone  has  to  pay  for 
itc   If  investors  are  unwilling  to  provide  that  money 
unless  CWIP  is  included  in  rate  base,  the  Congress  and  the 
regulators  are  left  with  little  choice:   either  include 
CWIP  in  rate  base  or  be  prepared  for  shortages „ 

Finally,  §203(a)(5)  states  that  the  cost  of  political, 
promotional  or  institutional  advertising  (§201(4)-(7) )  "may 
not  be  an  operating  expense  of  that  utility  for  purposes  of 
rate  determination,, "   Advertising  is  hardly  the  major  expense 
which  fuel  is;   Georgia  Power  spends  less  than  three  mills 
out  of  every  dollar  of  revenue  on  advertising.   Nevertheless, 
the  Company  spent  approximately  $834,326  on  media  advertis- 
ing in  1975.   None  of  this  advertising  encouraged  people  to 
use  more  electricity.   On  the  contrary,  much  of  it  was 
designed  to  encourage  the  conservation  of  energy,,   The 
remainder  sought  to  inform  the  people  of  Georgia  about  the 
challenges  which  the  Company  faces  and  what  the  Company  is 
doing  to  meet  those  challenges.   Surely  consumers  are  entitled 
to  know  why  the  price  of  their  electricity  has  increased,  why 
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the  cost  of  producing  that  electricity  has  increased,  and 
how  the  Company  proposes  to  minimize  increases  in  costo 

Advertising  is  a  utility's  one  consistent  way  to  pre- 
sent facts  to  the  public 0   Interfering  with  an  advertising 
program  by  requiring  the  stockholders  to  finance  it  them- 
selves cannot  be  done  without  sacrificing  a  well-informed 
public  for  one  which  is  ill  informed,,   One  would  think  that 
this  argument  would  be  especially  compelling  in  States  like 
Georgia  in  which  members  of  the  regulatory  commission  are 
elected  by  the  people0   If  citizens  are  to  vote  intelligently 
they  must  be  aware  of  the  problems  with  which  the  regulators 
and  regulated  companies  must  deal. 

C.   Restrictions  on  Allocating  the  Cost  of  Service  Among 
Customers 
Title  II  of  the  Act  severely  limits  the  discretion 
which  State  commissions  have  traditionally  exercised  in 
establishing  rate  for  different  classes  of  customers ,   Sec- 
tion 203(a)(1)  requires  that  rates  "be  designed,  to  the 
maximum  extent  practicable,  to  reflect  the  costs  of  provid- 
ing electric  service"  to  each  consumer  or  class  of  consume 
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Section  205  defines  costs  as  "marginal  costs,"  i.e.,  the 
change  in  total  cost  which  results  if  additional  capacity 
is  added  to  meet  demand  at  peak,  additional  kilowatt  hours 
of  electric  energy  are  delivered  to  users,  or  additional 
consumers  are  served  by  the  utility  (§201(1)).   Section  203 
(a)(2)  forbids  a  utility  to  use  declining  block  rates  unless 
the  utility  is  able  to  demonstrate  that  the  decrease  in 
price  reflects  a  decrease  in  marginal  costs. 

There  are  so  many  problems  with  the  marginal  cost  provi- 
sions of  the  Act  that  it  would  be  impractical  to  mention 
them  all.   Very  little  is  known  about  how  customers  would 
respond  to  marginal  cost  pricing.   In  part  this  lack  of  know- 
ledge is  due  to  inexperience.   Recent  data  may  be  affected 
by  conservation  induced  by  the  recession,  not  by  higher 
prices.   Even  if  one  could  eliminate  the  effect  of  the  reces- 
sion on  consumption  it  is  too  soon  to  tell  whether  the  exper- 
ience of  the  last  two  years  understates  the  effects  of  con- 
servation (if,  for  example,  more  than  two  years  are  required 
for  consumers  to  alter  their  consumption  habits)  or  overstates 
the  effects  of  conservation  (if,  for  example,  consumers 
become  accustomed  to  higher  prices  and  return  to  their  old 
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consumption  patterns,  much  as  automobile  buyers  are  currently 
doing) .   In  any  event,  most  of  the  available  data  relates  to 
energy  use  rather  than  peak  load,  although  it  is  the  latter 
that  determines  the  capacity  needed  by  a  utility,,   There 
are  a  number  of  studies  underway  which  are  attempting  to 
determine  how  consumers  will  react  to  marginal  cost  pricing. 
Perhaps  the  best  known  of  these  is  the  joint  effort  by  the 
Electric  Power  Research  Institute  and  the  Edison  Electric 
Institute  for  the  National  Association  of  Regulatory  Utility 
Commissions.   Many  individual  utilities  are  also  conducting 
their  own  studies.   Georgia  Power,  for  example,  is  planning 
to  ask  the  GPSC  for  permission  to  begin  testing  several 
experimental  rate  structures  in  order  to  determine  how  the 
Company's  customers  will  respond  to  changes  in  their  billing 
determinants . 

Another  reason  why  so  little  is  known  about  the  effects 
of  marginal  cost  pricing  is  the  inability  to  define  marginal 
cost,  a  difficulty  which  is  apparent  in  the  Act  itself. 
Section  201(1)  contains  three  very  different  definitions  of 
marginal  cost,  and  each  of  those  definitions  could  have 
variations  of  its  own.   The  "correct"  definition  is  not  so 
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much  a  question  of  microeconomic  theory  as  it  is  a  question 
of  purpose  and  practicality .   For  example,  time-of-day 
metering  is  fine,  so  long  as  the  meters  don't  cost  the 
consumer  more  than  the  potential  savings  to  him0 

Once  "the"  marginal  cost  has  been  determined  there 
remains  the  problem  of  measuring  those  costs 0   Costs  may 
be  very  difficult  to  determine,  especially  when  daily  and 
seasonal  cost  fluctuations  are  taken  into  consideration. 
Furthermore,  it  is  unlikely  that  "the"  marginal  cost  could 
be  used„   Even  within  the  residential  class  of  customer 
there  will  be  wide  variations  in  the  marginal  cost  of  provid- 
ing service.   Marginal  cost  pricing  theory  would  require 
"new"  energy  consumption  to  be  priced  higher  than  "old" 
energy  consumption.,   A  price  structure  such  as  that  places 
an  unfair  burden  upon  people  who  move  into  new  homes  or  a 
new  area  and  upon  poor  people  who  desire  to  increase  their 
energy  consumption  as  their  standard  of  living  increases. 

Even  if  one  knew  how  to  define  marginal  cost,  how  to 
identify  it,  and  how  consumers  would  respond  to  it,  one 
would  still  need  to  ask  whether  the  benefits  are  worth  the 
costs,  especially  if  customers  are  forced  to  make  drastic 
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changes  in  their  life-styles  or  patterns  of  usage  because 
of  the  high  price  of  peak  energy0   There  is  a  big  difference 
between  asking  a  middle-class  family  to  wait  until  10:00 
p.m.  before  turning  on  the  dishwasher  and  asking  a  poor 
family  to  wait  until  10:00  p0m0  before  turning  on  the  tele- 
vision set. 

The  problems  raised  by  marginal  cost  pricing  are  not 
insoluble.   Their  solution  will,  however,  take  time  and 
the  answer  which  is  given  by  Vermont  may  be  very  different 
from  the  answer  given  by  Georgia,   It  make  no  sense  to  force 
an  untested  idea  upon  the  states  before  anyone,  including 
the  Congress,  knows  what  the  impact  of  that  decision  will  be 

The  Act's  limitations  on  the  use  of  declining  block 
rates  is  somewhat  mystifying.   No  utility  --  and  certainly 
not  Georgia  Power  --  would  use  declining  block  rates  if 
average  cost  did  not  decrease  as  consumption  increases. 
The  mere  fact  that  one  customer  pays  a  lower  rate  per  kilo- 
watt hour  than  a  second  customer  does  not  necessarily  mean 
that  the  second  customer  is  subsidizing  the  first,  because 
the  first  customer  may  be  a  more  "efficient"  user  of  the 
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utility's  capacity.   Alternatively,  the  first  customer  may 
pay  a  relatively  large  amount  for  the  first  "block"  of 
service  (the  price  of  which  reflects  primarily  the  capital 
costs  of  providing  the  capacity  required  by  the  customer) 
and  a  relatively  small  amount  thereafter  (the  price  of 
which  reflects  only  the  operating  costs  of  supplying  him 
with  another  kilowatt-hour  of  energy,  since  he  has  already 
paid  for  the  capital  cost  attributable  thereto) .   In  this 
regard  it  must  be  remembered  that  Georgia  Power's  industrial 
customers,  who  are  served  at  declining  rates,  make  a  propor- 
tionately greater  contribution  to  the  Company's  income  than 
do  its  residential  customers,  who  are  served  during  the 
summer  at  modif ied-inverted  rates  (i.e.,  the  price  per 
kilowatt-hour  in  the  last  block  is  higher  than  in  the  pre- 
vious block).   Consequently,  if  this  Act  becomes  law,  and 
the  GPSC  is  required  to  set  rates  which  "to  the  maximum 
extent  practicable. .. reflect  the  costs  of  providing  service" 
(§203(a) (1) ) ,  residential  rates  would  probably  increase  the 
most. 

Section  203(a)(3)  of  the  Act  establishes  the  maximum 
price  which  a  utility  can  charge  for  a  "subsistence  quantity" 
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of  energy,  which  is  defined  as  the  minimum  amount  of  elec- 
tricity needed  for  lighting  and  refrigeration.   Under  the 
Act,  the  price  of  this  "subsistence  quantity"  of  energy 
could  not  exceed  the  lowest  charge  per  kilowatt-hour 
(excluding  demand,  capacity  and  customer  charges)  to  any 
other  customer.   In  effect,  the  price  for  the  "subsistence 
quantity"  of  electricity  would  cover  little  more  than  the 
cost  of  fuel.   According  to  figures  published  by  the  Depart- 
ment of  Housing  and  Urban  Development,  the  average  three- 
bedroom  dwelling  requires  210  kwh  per  month  for  lighting, 
refrigeration  and  miscellaneous  appliances,  which  is 
reasonable  indication  of  the  amount  of  energy  affected  oy 
the  Act.   Obviously,  those  customers  who  use  relatively 
little  electricity  would  benefit  from  the  proposal  while 
relatively  large  users  would  have  to  subsidize  the  small 
users . 

Redistributing  income  in  this  manner  makes  sense  only 
if  people  who  use  a  small  amount  of  electricity  are  also 
poor.   Numerous  studies  have  shown  that  this  assumption  is 
incorrect.   A  recent  study  performed  by  Southern  Services, 
Inc.,  an  affiliate  of  Georgia  Power,  found  that  only  427a 
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of  the  poor  people  surveyed  were  also  low-use  customers . 
On  the  other  hand,  317o  of  the  low-use  customers  were  not 
low-income  customers c   If  the  Congress  really  desires  to 
help  the  poor  it  should  not  sanction  a  scheme  whereby 
poor  people  who  happen  to  use  a  lot  of  electricity  subsi- 
dize rich  people  who  do  not  use  as  much.   Beyond  that 
empirical  point,  however,  the  Congress  should  not  attempt 
to  convert  the  ratemaking  process  into  a  device  for  redis- 
tributing income,  especially  in  an  Act  which  recognizes 
that  everyone  loses  when  electricity  is  priced  below  its 
cost. 

Section  204(a)  of  the  Act  states  that  a  State  commis- 
sion shall  require  each  utility  subject  to  its  jurisdiction 
to  implement  load  management  techniques  which  the  State 
commission  finds  are  "cost  effective,"  i„e,  the  technique 
is  likely  to  reduce  maximum  kilowatt  demand  and  thereby 
result  in  long-run  benefits  which  exceed  the  long-run 
costs  associated  with  the  technique  (§204(b) (2) ) .   This 
section  of  the  Act  is  basically  superfluous,  since  it  does 
not  require  a  company  to  do  anything  that  it  would  not  do 
on  its  own  initiative.   Both  utilities  and  their  regulators 
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are  painfully  aware  of  the  costs  which  load  growth  and  the 
concomitant  need  to  build  new  capacity  impose  on  a  utility's 
customers  and  shareholders . 

Georgia  Power  and  the  GPSC  have  been  leaders  in  the 
load  management  field.   In  1971  the  Company  pioneered  the 
seasonal  rate  concept  by  filing  retail  rates  which  place 
a  higher  cost  of  energy  consumed  during  the  summer  than 
during  the  winter.   More  recently,  the  Company  has  empha- 
sized consumer  education,  especially  the  need  for  insula- 
tion, weather  stripping,  storm  windows  and  efficient  equip- 
ment.  Georgia  Power  is  also  conducting  several  experimental 
programs  to  test  the  efficacy  of  various  load  management 
techniques.   One  piece  of  equipment  under  study  at  this 
time  is  the  "ACDC"  device  designed  to  remove  residential 
air  conditioning  loads  from  the  system  during  the  peak  hours 
The  instrument,  which  is  thermally  controlled  and  activates 
at  a  set  temperature,  is  designed  to  reduce  residential  air 
conditioning  load.   Results  of  test  installations  show  that 
the  units  removed  an  average  of  1.4  KW  per  customer  fjom 
the  1975  peak  load.   The  Company  intends  to  test  the  time- 
of-day  metering  concept  during  1976  in  order  to  determine 
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whether  that  technique  will  work,  and  if  so,  whether  the 
savings  outweigh  the  enormous  initial  cost  of  the  metering 
system  itself.   The  GPSC  is  most  interested  in  the  Company's 
load  management  efforts,  and  has  requested  that  the  results 
be  reported  to  the  GPSC. 

Georgia  Power  has  faith  in  its  load  management  program. 
Up  to  a  point,  load  management  can  serve  as  a  substitute  for 
new  capacity.   The  Company's  current  generation  expansion 
plan  forecasts  that  the  load  management  program  will  reduce 
peak  demand  by  950  MW  by  1983,  resulting  in  substantial 
savings  to  the  Company  and  its  customers. 

D.   Financial  Assistance  to  State  Commissions 

Title  IV  of  the  Act  authorizes  the  Director  of  the 
Office  of  Electric  Utility  Ratemaking  Assistance  to  make 
grants  to  State  commissions  to  improve  their  staffs  (§402), 
to  establish  programs  which  aid  customers  who  intervene  in 
rate  proceedings  (§403),  and  to  develop  innovative  rate 
structures  (§404).   A  total  of  $40  million  is  authorized 
to  be  appropriated  annually  for  these  programs  (§406). 
There  are,  however,  several  conditions  attached  to  this 
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largesse,  conditions  which  have  no  relationship  to  the 
purposes  for  which  the  funds  would  be  used  or  to  the  rest 
of  the  Act.   In  order  to  qualify  for  any  of  the  funds  a 
State  commission  must  hold  evidentiary  hearings  on  the 
collection  and  disposition  of  security  deposits,  on 
estimated  billing  procedures,  and  on  the  procedures 
followed  when  service  is  terminated,  and  adopt  standards 
governing  these  practices.   These  standards  must  meet 
Federal  standards  prescribed  by  the  Director  of  the  Office 
of  Electric  Utility  Ratemaking  Assistance  (§401(c))8 

Since  the  Federal  government  will  set  the  standards 
anyway,  one  may  wonder  why  the  State  commissions  must  go 
through  the  charade  of  holding  evidentiary  hearings „   The 
answer  may  lie  in  the  recent  decision  of  the  Supreme  Court 
in  Jackson  v.  Metropolitan  Edison  Co.,  419  U.S,  349  (1974). 
Jackson  held  tnat  termination  of  service  by  a  utility  does 
not  constitute  State  action,  and  therefore  is  not  actionable 
under  the  Fourteenth  Amendment  to  the  Constitution,  if  the 
State  commission  has  not  expressly  authorized  the  utility's 
termination  procedures.   Section  401(c)  would,  if  enacted, 
turn  termination  of  service  tor  non-payment  of  bills  into 
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State  action  and,  most  probably,  bring  it  within  the  scope 
of  the  Fourteenth  Amendment.   This  result  would  not  benefit 
the  overwhelming  majority  of  a  utility's  customers,  for  it 
would  require  a  utility  to  go  through  an  expensive  and 
time-consuming  procedure  before  it  could  terminate  service 
to  customers  who  do  not  pay  their  bills. 

Georgia  Power's  policies  governing  collection  of 
security  deposits  and  termination  of  service  are  designed 
to  protect  the  Company's  customers  who  do  pay  their  bills. 
Bad  debts  are  a  cost  of  doing  business  which  must  ultimately 
be  charged  to  a  utility's  cuscomers,  but  by  requiring 
customers  to  pay  a  security  deposit  (on  which  interest  is 
paid  by  the  Company)  and  by  permitting  the  Company  to  stop 
serving  customers  who  repeatedly  fail  to  pay  their  bills 
Georgia  Power  is  able  to  minimize  this  cost.   There  is  no 
need  for  either  evidentiary  hearings  or  Federal  standards 
in  this  area.   Under  present  practice,  most  utilities  -- 
including  Georgia  Power  —  must  file  with  their  respective 
State  commissions  copies  of  their  regulations  governing 
electric  service.   These  regulations  are  reviewed  periodic- 
ally by  the  commissions  and  their  staffs,  together  with 
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whatever  supporting  data  is  requested.   There  is  no  evidence 
that  this  procedure  has  not  adequately  respected  the  interests 
of  those  customers  who  are  either  unable  or  unwilling  to  pay 
their  electric  bills  and  the  interests  of  those  customers 
who  do  pay  their  bills „ 

Three-quarters  of  the  $40  million  authorized  by  Title 
IV  would  be  used  to  improve  the  staffing  of  the  State  com- 
missions.  There  is  a  special  condition  attached  to  this 
part  of  the  Act.   Under  §402,  no  grant  could  be  made  unless 
the  State  commission  agrees  to  institute  a  system  for  collect- 
ing fees  from  regulated  utilities  in  an  amount  sufficient  to 
enable  the  commission  to  maintain  the  additional  staff  made 
possible  by  the  grant  tollowing  the  expiration  of  the  grant. 
No  one  is  fooled  by  this  provision.   It  is  just  a  carrot 
which  the  Act  uses  to  induce  State  commissions  to  hold 
hearings  on  the  topics  specified  in  §401(c)  of  the  Act. 
State  commissions  have  the  power  to  improve  their  staff 
capability  if  they  believe  it  is  necessary;   a  one-time 
grant  from  the  Federal  government  will  not  affect  their 
decision. 
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ii. 

PROVISIONS  WHICH  AFFECT  BULK  POWER  SUPPLY 
The  other  major  concern  of  the  Act  is  with  the  avail- 
ability and  reliability  of  bulk  power  and  with  the  compe- 
tition, or  lack  thereof,  among  bulk  power  suppliers.  With 
respect  to  the  former,  the  Act  contains  provisions  concern- 
ing reliability  standards,  long-range  planning  of  generation 
and  transmission  facilities  and  the  siting  of  those  facili- 
ties. With  respect  to  the  latter,  the  Act  would  require 
utilities  to  wheel  power  for  other  utilities  and  to  sell 
generating  plant  to  other  utilities.   Some  of  these  provi- 
sions merely  duplicate  present  practices;   some  are  posi- 
tively counterproductive;   none  of  them  will  help  the 
consumer. 

A.   Provisions  Concerning  the  Reliability  of  Service 

Section  309  of  the  Act  directs  the  FPC  to  establish 
minimum  standards  for  utility  reliability.   "Such  standards 
shall  Include  such  requirements  as  the  [FPC]  determines  are 
necessary  to  assure  the  reliability  of  supply  of  electric 
energy,  and  of  bulk  power  facilities  (and  components  thereof)." 
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(§309(a)).   Each  utility  must  then  develop  a  quality  control 
program  incorporating  "all  economically  and  technologically 
feasible  measures  which  will  assure  system  reliability  and 
the  reliable  operation  of  the  bulk  power  generating  facili- 
ties and  other  elements  of  such  utility's  service  in  order 
to  minimize  delays  in  completing  the  construction  of  facili- 
ties and  to  minimize  breakdowns  of  major  equipment."   (§309(b)) 
The  FPC  must  review  and  approve  all  such  programs. 

In  evaluating  this  section  it  is  important  to  realize 
that  the  benefits  of  quality  control  are  evident  to  utilities 
and  that  utilities  will  implement  those  programs  whose  bene- 
fits exceed  their  costs.   Georgia  Power  is  in  the  process  of 
designing  such  a  program  now.   The  Company  has  several  incen- 
tives to  enhance  the  reliability  of  its  generating  units. 
First,  whenever  a  base-load  unit  is  out  of  service  the  energy 
which  would  have  been  produced  by  that  unit  must  be  replaced 
by  more  costly  energy.   As  a  result,  the  Company's  fuel  cc 
would  be  higher  than  they  otherwise  would  be,  thereby  tying 
up  capital  which  could  be  used  elsewhere  in  the  Corapar. 
Second,  unless  the  cost  of  rep  red  by 

a  warranty  from  the  manufacturer  the  Company's  o 
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and  repair  costs  are  increased  without  any  offsetting  in- 
crease in  revenue.   Finally,  and  most  important,  increased 
reliability  permits  the  Company  to  operate  with  a  lower 
margin  of  reserves,  which  in  turn  reduces  the  need  to 
build  new  capacity. 

There  is,  therefore,  a  serious  question  whether  any 
Federal  intervention  in  this  area  is  necessary.   It  is 
clear,  however,  that  the  particular  types  of  intervention 
contemplated  by  the  Act  will  only  hamper  the  effort  to  place 
units  in  service  promptly  and  keep  them  in  operation.   There 
are  as  many  "minimum"  standards  for  reliability  as  there 
are  types  of  units  and  manufacturers  of  units „   Establish- 
ment of  comprehensive  reliability  standards  is  bound  to 
r  esult  in  enormous  amounts  of  detail  and  paperwork.   It  would 
also  involve  the  FPC  in  the  design  of  nuclear  plants,  an  area 
in  which  it  has  no  expertise  and  in  which  safety  should  be 
the  paramount  concern.   The  proposal  would  further  increase 
the  lead  time  required  to  build  new  units  and  the  cost  of 
those  units.   Neither  of  these  developments  would  be  in  the 
public  interest.   New  coal-fired  generating  units  already 
cost  almost  as  much  as  nuclear  units,  and  require  almost 
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as  much  time  to  build  (7  years  vs.  10  years) . 

Finally,  the  current  problems  with  the  reliability 
of  nuclear  plants  and  large  fossil  plants  are  primarily  due 
to  lack  of  experience.   Nuclear  units  which  go  into  service 
in  the  mid-1970' s  were  designed  in  the  mid-1960' s;   as 
experience  with  these  units  increases,  so  will  their  relia- 
bility.  Similarly,  the  reliability  problems  in  fossil 
plants  are  primarily  in  the  new,  larger  units  which  have 
recently  gone  into  service.   As  experience  with  these 
larger  units  grows  steps  will  be  taken  to  correct  any  design 
deficiencies.   In  other  words,  the  problems  associated  with 
major  breakdowns  are  probably  only  temporary,  and  will  in 
time  be  solved,  whether  or  not  §309  becomes  law. 

Section  309  is  primarily  concerned  with  the  provision 
of  bulk  power  so  far  as  it  is  affected  by  the  reliability 
of  plant  in  service.   Sections  501  and  502  are  primarily 
concerned  with,  respectively,  the  planning  and  siting  of 
new  bulk  power  facilities.   Section  501(a)  requires  each 
utility  which  owns  or  expects  to  own  generation  or  transmis- 
sion facilities  to  file  its  long-range  generation  and  trans- 
mission plans  with  the  FPC.   The  information  required 
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includes  the  size  and  type  of  each  facility  construction 
of  which  is  expected  to  begin  during  the  next  10  years, 
the  load  forecasts  and  methodology  which  justify  the  planned 
facilities  (listed  in  §205 (c) (1) (J)) , the  planned  location 
of  those  facilities,  including  a  description  of  the  partici- 
pation, if  any,  of  environmental  or  land  use  agencies  in  the 
site  selection  process  and  a  discussion  of  alternate  sites 
considered  and  why  they  were  not  chosen.   The  utility  must 
also  make  this  information  available  to  the  public  (§501(b)) 

There  is  no  mention  of  what  the  FPC  or  anyone  else  is 
supposed  to  do  with  the  wealth  of  information  provided 
under  §501(a).   Some  of  the  data  requested  is  virtually 
impossible  to  supply.   For  example,  Georgia  Power  considers 
literally  hundreds  of  alternative  locations  for  new  trans- 
mission lines.   Most  of  the  work  is  done  by  computer.   Even 
if  it  were  possible  to  trace  the  final  decision  back  through 
the  computer  and  the  reems  of  paper  it  generates,  there  is 
little,  if  anything,  to  be  gained  by  the  exercise,  even  if 
one  were  to  understand  it„   The  probative  value  of  the 
rest  of  the  data  is  also  questionable,  since  generation 
and  transmission  planning  is  in  a  constant  state  of  flux; 
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facilities  are  added,  deferred  or  cancelled  as  forecasts 
of  load  and  financial  capabilities  change,,   Some  units  which 
have  relatively  short  lead  times  may  not  be  included  in  a 
10-year  plan,  since  they  can  be  added  at  a  later  date  if  it 
appears  that  they  will  be  needed.   Conversely,  some  units 
with  very  long  lead  times  will  not  be  included  in  the  plan, 
even  though  construction  may  have  to  start  near  the  end  of 
the  10-year  period,  since  they  would  not  go  into  service 
until  well  after  the  10-year  planning  horizon.   These 
caveats  are  well-known  to  the  people  who  plan  Georgia 
Power's  system,  as  are  the  innumerable  factors  which  can 
affect  a  plan. 

On  the  other  hand,  to  the  extent  that  a  plan  accurately 
forecasts  the  future  sites  of  generation  and  transmission 
facilities  its  public  dissemination  will  increase  the  cost 
of  land  to  the  utility  and  the  cost  of  service  to  its 
customers.   Premature  disclosure  of  the  site  for  Plant 
Scherer,  for  example,  caused  land  costs  to  increase  from 
approximately  $300  an  acre  to  $1200  an  acre.   Publication 
would  also  invite  harrassing  litigation  whose  only  purpose 
is  to  delay  and,  if  possible,  block  construction  of  new 
facilities. 
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In  short,  some  of  the  data  required  by  §501  is  useless; 
most  of  the  rest  is  subject  to  change;   and  publication  of 
plans  which  will  not  change  will  needlessly  increase  costs 
to  the  consumer  and  further  delay  the  construction  of 
necessary  facilities. 

One  of  the  organizations  which  would  receive  the 
information  collected  pursuant  to  §501(a)  is  the  area 
planning  council  created  pursuant  to  §501(c).   That  subsec- 
tion directs  the  Commission  to  divide  the  nation  into  geo- 
graphic regions  and  to  establish  a  planning  council  for 
each  region.   The  voting  members  of  the  council  would  be 
the  Governor  of  each  State  included  in  the  area,  the  Chair- 
man of  the  State  commission  of  each  State  included  in  the 
area,  a  representative  of  the  bulk  power  suppliers  in  each 
State  in  the  area,  and  a  representative  of  each  Federal 
agency  which  functions  as  an  electric  utility  in  each  area. 
The  remaining  electric  utilities  in  the  area  would  be  non- 
voting members.   The  councils  are  supposed  to  review  the 
long-range  plans  of  each  utility  in  the  area,  develop  a 
long-range  generation  and  transmission  plan  for  the  area, 
and  submit  that  plan  to  the  FPC,  which  in  turn  is  supposed 
to  review  the  plans  and  prepare  an  annual  report  to  Congress 


1503 


There  is  no  need  for  these  area  planning  councils, 
not  because  area  planning  is  not  important  —  it  is  -- 
but  because  utilities  are  already  performing  that  function 
through  the  National  Electric  Reliability  Council  (NERC) 
and  regional  councils  such  as  the  Southeastern  Electric 
Reliability  Council  (SERC),  of  which  Georgia  Power  is  a 
member.   Membership  in  SERC  is  open  to  any  utility  which 
operates  more  than  25  MW  of  generating  capacity  and  which 
is  interconnected  with  other  utilities  in  the  SERC  region. 
SERC's  members  include  investor-owned  utilities,  coopera- 
tives, and  municipal  systems  in  Virginia,  the  Carolinas, 
Georgia,  Florida,  Alabama  and  Mississippi,  as  well  as  TVA. 
SERC's  sole  concern  is  with  the  reliability  and  adequacy 
of  electric  service  in  its  region.   It  has  established 
reliability  standards  the  purpose  of  which  is  to  avoid 
major  outages.   Information  gathered  by  SERC  and  the  other 
regional  councils  is  collected  by  NERC,  which  publishes  an 
annual  "Review  of  Overall  Reliability  and  Adequacy  of  the 
North  American  Bulk  Power  Systems . "  There  is  nothing  to 
be  gained  by  replacing  these  voluntary  industry  councils 
with  a  new  level  of  bureaucracy. 
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Section  502(a)  of  the  Act  is  an  attempt  to  consolidate 
and  expedite  Federal  review  of  new  generation  and  transmis- 
sion facilities.   The  Act  directs  the  Chairman  of  the  FPC 
to  develop  a  single,  composite  application  which  would  be 
used  by  all  Federal  agencies  having  jurisdiction  over 
construction  of  the  proposed  facility,,   The  agencies  are 
expected  to  review  and  act  upon  the  application  with  18 
months,  although  the  Chairman  may  grant  extensions.   Con- 
struction may  not  begin  until  all  necessary  Federal  approvals 
have  been  obtained.   This  is  not  a  "one  stop"  siting  bill; 
it  is  a  "one  more  stop"  siting  bill  which  would  further 
increase  the  time  it  takes  to  plan  and  construct  new  facili- 
ties. 

Under  §502  a  utility  would  have  to  complete  its  planning 
process,  including  all  environmental  studies,  at  least  18 
months  before  it  intends  to  start  construction.   Presumably 
it  thereafter  simply  waits  around  while  the  review  process 
takes  place.   Furthermore,  even  before  it  submits  the  com- 
posite  application  a  company  must  solve  a  problem  created 
by  the  proposal:   often  a  company  will  not  know  what  to  ask 
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of  agency  X  until  it  knows  what  conditions  agency  Y  is  going 
to  attach  to  its  approval.   For  example,  before  a  utility 
can  approach  the  Corps  of  Engineers  about  the  discharge 
of  water  from  a  nuclear  plant  the  utility  must  first  know 
how  much  of  a  discharge  the  NRC  will  permit „   The  only 
practical  solution  to  this  dilemma  created  by  the  composite 
application  provision  of  §502  is  to  approach  the  various 
agencies  informally  in  advance  and,  in  effect,  work  out  a 
satisfactory  arrangement  before  the  18-month  review  process 
begins.   Obviously,  this  increases  the  necessary  lead  times 
even  more,  which  is  the  opposite  of  the  result  intended  by 
the  Act. 

B.   Competition  in  the  Bulk  Power  Industry 

One  of  the  purposes  of  the  Act  is  "to  foster  increased 
use  of  competition  as  a  complement  to  existing  regulation," 
(§102(9)).   The  Act  gives  the  FPC  jurisdiction  to  consider 
charges  of  unfair  competition,  to  order  utilities  to  make 
capacity  available  to  other  utilities  in  the  planning  areas 
established  under  §501(c),  to  order  utilities  to  wheel 
power,  and  to  order  utilities  to  curtail  retail  service. 
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Section  307  of  the  Act  amends  §205  of  the  Federal 
Power  Act  to  prohibit  a  utility  from  "engaging  in  any 
unfair  method  of  competition"  or  from  using  any  rate  sched- 
ule "which  would  result  in  an  unfair  method  of  competition." 
This  section  looks  innocuous  enough,  but  it  is,  in  fact, 
an  attempt  to  further  intrude  upon  the  jurisdiction  of 
State  commissions.   Many  State  commissions  attempt  to  keep 
industrial  rates  as  low  as  possible  in  order  to  attract 
business  and  industry  to  their  states.   If  the  utility  is 
to  earn  a  just  and  reasonable  rate  of  return  on  the  retail 
part  of  its  business,  residential  or  commercial  customers 
must  pay  slightly  higher  rates  than  they  otherwise  would. 
The  decision  to  adjust  retail  rates  in  this  manner  is 
entirely  within  the  discretion  of  the  State  commissions. 
Wholesale  rates,  on  the  other  hand,  cannot  be  altered  in 
this  manner.   The  municipality  or  cooperative  pays  rates 
based  on  a  just  and  reasonable  overall  rate  of  return;   it 
is  then  up  to  the  municipality  or  cooperative  to  decide  how 
much  to  charge  each  of  its  customer  classes.   Recently 
wholesale  customers  have  tried  to  allege  that  wholesale  rates 
which  are  otherwise  just  and  reasonable  are  in  fact  unjust 
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and  unreasonable  because  the  wholesale  customers  are 
"unable"  to  compete  for  industrial  sales,  and  therefore 
the  utility  is  engaging  in  an  unfair  method  of  competition, 
The  FPC  has  repeatedly  stated  that  it  does  not  have  juris- 
diction to  consider  that  type  of  charge.   The  FPC  takes 
the  position  that  a  rate  which  reflects  costs  is  a  just 
and  reasonable  rate.   The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has  disagreed  with 
the  FPC.   Conway,  et  al.  v.  FPC,  510  F.2d  1264  (1975), 
but  the  Supreme  Court  has  granted  certiorari  in  the  case 
and  will  decide  the  question„ 

This  "unfair  competition"  argument  is  pure  sophistry. 
If  wholesale  customers  expect  to  receive  service  they 
should  expect  to  pay  for  the  costs  of  that  service.   It  is 
bad  enough  that  taxes  attributable  to  retail  customers  are 
used  to  subsidize  service  to  municipal  and  cooperative 
customers.   There  is  no  need  to  compound  the  inequity  by 
asking  retail  customers  to  increase  that  subsidy  even  more, 
In  this  regard  it  should  be  remembered  that  municipal  and 
cooperative  systems  also  receive  power  at  low  rates  from 
Federal  hydroelectric  projects  and  have  access  to  low- 
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interest  capital  in  the  form  of  long-term  debt  the  interest 
on  which  is  either  exempt  from  taxation  or  guaranteed  by 
the  Federal  government. 

Section  301  of  the  Act  requires  a  utility  to  make  cap- 
acity (i.e.,  generating  units)  available  to  other  utilities 
in  its  planning  area  "on  such  basis  as  the  [FPC]  establishes 
to  be  fair,  reasonable,  and  nondiscriminatory."  In  other 
words,  if  a  municipality  wants  to  acquire  0„34%  of  a  new 
plant,  the  company  has  no  choice  but  to  make  the  capacity 
available.   The  company  does  not  even  have  a  choice  as  to 
how  the  capacity  is  to  be  made  available,  when  payment 
would  be  made  or  in  what  amounts.   In  effect,  the  utility 
would  be  conscripted  to  build  plant  for  its  customers  and 
competitors . 

There  is  an  obvious  reluctance  on  the  part  of  a 
company  to  help  its  competitors.   There  are,  however,  other 
objections  to  this  section  of  the  Act.   First,  a  utility 
plans  its  system  to  serve  its  service  area,  not  the  service 
areas  of  those  utilities  with  which  it  is  interconnected 
and  coordinated.   Georgia  Power  builds  plant  to  meet  the 
needs  of  the  people  of  Georgia,  not  of  Florida  or  Alabama 
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or  of  any  other  State  which  might  be  included  in  its  "plan- 
ning council"  area.   Second,  §301  permits  the  FPC  to  "bail- 
out" those  utilities  which  fail  or  refuse  to  plan  their 
systems  properly  at  the  expense  of  those  utilities  --  and 
ultimately  their  customers  --  which  have  made  adequate 
investment  in  new  facilities.   Third,  utilities  are  already 
engaging  in  voluntary  joint  ventures.   Georgia  Power  has 
been  the  leading  investor-owned  utility  in  this  developing 
area.   The  Company  has  already  sold  30%  of  the  Hatch  nuclear 
plant  to  Oglethorpe  EMC,  has  agreed  to  sell  Oglethorpe  30% 
of  Plant  Wansley,  and  has  offered  to  sell  Oglethorpe  307o 
of  Plant  Vogtle  and  Plant  Scherer.   The  Company  is  also 
negotiating  with  its  municipal  customers  in  an  attempt  to 
sell  them  substantial  interests  in  the  same  plants.   The 
municipals  and  the  cooperatives  have  both  announced  their 
intention  to  become  self-sufficient  in  generation  and 
Georgia  Power  is  assisting  them  in  this  endeavor.   This  does 
not  mean,  however,  that  the  Company  would  want  to  engage  in 
similar  ventures  with  other  utilities,  or  even  that  it  would 
want  to  continue  to  participate  in  joint  ventures  with  its 
present  customers  once  they  have  become  self-sufficient. 


1510 


Ironically,  enactment  of  §301  would  only  serve  to  retard 
the  self-sufficiency  of  municipal  and  cooperative  systems 
by  removing  one  of  the  incentives  for  small  cities  and 
cooperatives  to  join  together  and  make  the  necessary  invest- 
ment in  new  capacity. 

Section  302,  which  authorizes  the  FPC  to  order  a 
utility  to  wheel  (i.e0,  carry  over  its  transmission  system) 
energy  from  one  utility  to  another,  is  another  example  of 
the  way  in  which  the  Act  would  require  a  utility  to  do 
something  under  any  and  all  circumstances  which  it  already 
does  voluntarily  under  appropriate  circumstances.   Georgia 
Power,  for  example,  has  an  Integrated  Transmission  System 
Agreement  with  Oglethorpe  EMC,  whereby  each  party  owns  part 
of  the  transmission  system  in  Georgia  and  carries  the  load 
of  the  other.   Both  parties  --  and  their  customers  --  benefit 
from  this  arrangement.   The  Company  is  willing  to  negotiate 
with  other  utilities  about  "wheeling"  arrangements  if  the 
Company  receives  compensation  for  the  use  of  its  facilities 
and  if  it  has  capacity  available.   The  Company  is  not  willing 
to  wheel  power  if  to  do  so  would  overload  its  lines  and 
thereby  threaten  the  reliability  of  its  system. 
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Section  302  also  permits  the  FPC  to  order  a  utility 
to  sell  energy  to  another  utility,  whether  or  not  such  a 
sale  is  in  the  interest  of  the  seller  or  its  other  customers. 
A  utility  which  decides  that  it  no  longer  desires  to  provide 
wholesale  service  could  be  required  to  continue  wholesale 
service,  no  matter  how  detrimental  the  continuance  of 
service  may  be  to  its  retail  customers  or  how  remiss  the 
wholesale  customer  has  been  in  failing  to  arrange  for  an 
alternative  source  of  supply.   In  the  event  of  a  shortage 
of  energy  in  a  utility's  service  area,  §303  permits  the 
FPC  to  order  the  utility  "to  accommodate  such  deficiency 
in  a  manner  which  affects  the  retail  customers  of  the  utility 
and  the  retail  customers  of  the  utility's  wholesale  customers 
in  an  equal  and  nondiscriminatory  manner...."  In  other 
words,  the  FPC  may  order  a  utility  to  curtail  its  retail 
customers  to  the  same  extent  it  curtails  its  wholesale 
customers,  even  though  the  latter  may  have  had  the  ability 
to  fulfill  their  own  needs  if  they  had  made  the  necessary 
investment,  and  even  though  the  latter  may  have  access  to 
Federal  hydroelectric  power. 
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III, 

THE  IMPACT  OF  THE  ACT 

Considered  separately,  the  various  provisions  of  the 
Act  are  bad  enough;  taken  together,  they  are  a  blueprint 
for  disaster. 

First,  the  Act  destroys  the  traditional  independence 
of  State  regulatory  commissions.   The  Act  dictates  to  the 
States  the  procedures  they  must  follow  in  setting  rates, 
the  costs  they  are  permitted  to  consider,  and  the  techniques 
they  must  use  in  establishing  rates  for  different  classes 
of  customer.   For  good  measure,  the  Act  creates  a  Federal 
policeman  to  make  sure  that  the  State  commissions  obey  the 
law.   The  Act  offers  the  State  commissions  limited  finan- 
cial assistance,  but  only  at  the  cost  of  further  adherence 
to  Federal  standards.   Finally,  the  Act  interferes  with  a 
State's  ability  to  use  rate  structure  for  the  purpose  of 
promoting  growth  by  penalizing  utilities  whose  industrial 
rates  are  set  at  lower  levels  for  that  purpose. 

Second,  the  Act  imposes  on  the  States  an  untried 
method  of  allocating  costs.   The  benefits  and  costs  of 
marginal  cost  pricing  are  known  (if  they  are  known  at  all) 
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only  in  theory.   No  one  knows  how  that  theory  should  be 
transferred  from  the  textbooks  into  practice,  nor  how 
consumers  will  respond  to  prices  based  on  marginal  costs, 
nor  what  hardships  marginal  cost  pricing  will  impose  on 
different  classes  of  customers.   In  a  very  real  sense, 
the  Act  plays  with  people's  lives.   Indeed,  if  the  pro- 
ponents of  the  Act  are  so  convinced  in  the  desirability 
of  marginal  cost  pricing,  why  did  they  specifically  limit 
its  use  to  retail  customers?  (§202).   Surely  the  theory 
applies  equally  to  wholesale  customers,  yet  wholesale  sales 
are  not  affected.   This  is  a  particularly  glaring  omission 
when  one  realizes  that  the  REA  cooperatives  are  growing 
much  faster  than  is  the  retail  segment  of  most  companies' 
business. 

(Third,  the  Act  does  not  begin  to  address  the  problems 
which  utilities  face  in  assuring  an  adequate  and  reliable 
supply  of  energy  in  the  future.   The  Act  places  all  its 
faith  in  the  magic  of  marginal  cost  pricing  and  load  manage- 
ment.  The  usefulness  of  the  former  has  yet  to  be  demonstrated, 
yet  the  Act  expects  utilities  to  base  their  construction  pro- 
grams on  the  assumption  that  marginal  cost  pricing  will 
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achieve  the  desired  results .  What  if  that  assumption  proves 
to  be  unfounded?  By  then  it  will  be  too  late.   It  requires 
10  years  to  build  a  nuclear  plant,  7  years  to  build  a 
fossil  plant.   If  those  plants  are  not  started  today  they 
will  not  be  available  in  the  early-  and  mid-1980' s.  Load 
management  is  a  substitute  for  new  capacity,  but  only  up 
to  a  point.   A  customer  may  be  induced  to  purchase  a  more 
efficient  refrigerator,  but  he  cannot  be  induced  to  do 
without  refrigeration  altogether.  Georgia  Power  plans  to 
use  load  management  to  reduce  its  need  for  capacity,  but 
even  with  load  management  the  Company's  reserves  will  be 
only  117.-12%  by  the  early  1980'so 

Fourth,  if  the  nation  expects  to  have  enough  energy 
in  the  future  there  is  no  alternative  but  to  invest  the 
money  required.   There  are  no  inexpensive  answers  to  the 
problem;   utilities  need  enormous  amounts  of  capital.   During 
the  1976-1978  period  Georgia  Power  expects  to  spend  $1.56 
billion  on  its  construction  program.   Approximately  70%  of 
that  must  come  from  sources  outside  the  Company.   Yet  despite 
this  enormous  need  for  capital,  the  Act  goes  out  of  its  way 
to  drain  revenues  away  from  utilities.   The  Act  limits  or 
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forbids  the  inclusion  of  construction  work  in  progress  in 
rate  base;   prevents  utilities  from  fully  recovering  in- 
creases in  fuel  costs,  and  prevents  utilities  from  seeking 
necessary  rate  relief  from  the  FPC.   The  Act  ignores  the 
financial  and  economic  constraints  within  which  a  utility 
must  live.   Instead  of  ignoring  these  facts,  the  Congress 
should  recognize  them  and  assist  utilities  in  fulfilling 
their  public  responsibilities. 

Fifth,  the  Act  ignores  the  incentives  which  encourage 
utilities  to  keep  their  costs  at  a  minimum.   No  utility 
wants  to  build  new  plant,  or  incur  higher  fuel  costs,  or 
build  and  maintain  unreliable  units.   Georgia  Power,  the 
GPSC,  other  utilities  and  other  commissions  are  working  on 
many  fronts  to  reduce  the  cost  of  electricity.   These  in- 
clude marginal  cost  studies,  load  management  studies,  audits 
of  fuel  procurement  practices,  quality  control  programs,  load 
forecasts,  and  voluntary  reliability  councils.   Imposition 
of  Federal  "standards"  in  these  areas  would  only  serve  to 
impede  these  activities  by  imposing  uniform  standards  on 
essentially  dissimilar  situations,  by  creating  another  level 
of  bureaucracy  which  further  ossifies  these  programs  and 
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delays  their  ultimate  solution,  and  by  directing  people's 
efforts  into  filling  out  unnecessary  forms  and  away  from 
the  underlying  problems .   The  present  institutional  struc- 
ture is  perfectly  capable  of  handling  the  situation,  provided 
the  Federal  government  does  not  get  in  the  way. 

Sixth,  the  Act  favors  a  utility's  wholesale  customers 
at  the  expense  of  a  utility's  retail  customers.   Retail 
customers  are  subject  to  marginal  cost  pricing,  but  not 
wholesale  customers.   Indeed,  amny,  if  not  most,  of  the 
customers  of  wholesale  customers  are  not  subject  to  the 
marginal  cost  pricing  provisions  of  the  Act.   Under 
§202  of  the  Act,  retail  sales  by  wholesale  customers  are 
exempt  from  the  marginal  cost  requirements  if  annual  sales 
are  less  than  200  million  kilowatt  hours.   Under  this 
standard,  45  out  of  the  50  municipal  systems  in  Georgia 
would  be  exempt;   so  would  31  of  the  39  REA  cooperatives 
supplied  by  Georgia  Power.   Exempt  businesses  would  be  at 
a  significant  competitive  advantage  compared  to  non-exempt 
businesses.   One  might  ask  why  there  should  be  a  loophole 
of  this  magnitude  in  the  Act,  one  of  the  purposes  of  which 
is  "to  establish  national  minimum  standards  for  electric 
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ratemaking  in  order  to  assure  that  States  which  implement 
rate  reforms  are  not  placed  at  a  competitive  economic  dis- 
advantage by  reason  of  the  failure  of  other  States  to  imple- 
ment such  reforms...."  (§102(4)) 

Seventh,  the  Act  places  a  disproportionate  share  of 
the  burden  of  new  construction  on  retail  customers.   No 
CWIP  is  permitted  in  the  wholesale  rate  base,  although  667a 
would  be  permitted  in  the  retail  rate  base.   Retail  custo- 
mers would  also  subsidize  wholesale  customers  to  the  extent 
that  wholesale  customers  do  not  assume  their  share  of  all 
the  costs  associated  with  the  capacity  the  utility  has  built 
for  them  and  which  they  acquire  pursuant  to  §301.   Wholesale 
customers  are  also  able  to  decide  whether  or  not  they  even 
want  to  invest  in  new  capacity,  secure  in  the  knowledge  that 
if  they  miscalculate  the  FPC  can  require  that  the  utility's 
retail  customers  be  curtailed  to  make  up  for  any  shortfall 
(1303). 

Eighth,  the  Act  does  not  foster  competition  --  it 
destroys  it.   In  the  first  place,  the  discriminatory  manner 
in  which  §202  applies  the  marginal  cost  requirement  will 
make  it  virtually  impossible  for  a  utility  to  price 
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industrial  energy  below  the  rates  charged  by  exempt  whole- 
sale customers.   Second,  if  the  utility  could  somehow 
charge  lower  rates  than  its  wholesale  customer  charged, 
the  wholesale  customer  could  fall  back  on  the  "unfair 
competition"  provision  of  §307.   Third,  by  requiring  a 
utility  to  share  capacity  with  its  competitors  the  Act 
forces  the  utility  to  share  its  economies  of  scale  with 
its  competitors.   However,  the  competitors,  if  they  are 
municipalities  or  cooperatives,  will  have  access  to  low- 
cost  funds  which  are  not  available  to  the  investor-owned 
utility.   How  is  the  latter  to  compete  under  those  circum- 
stances? The  last  thing  this  country  needs  is  for  the 
investor-owned  utilities  to  go  the  way  of  the  central 
cities  so  many  of  them  serve.   Yet  these  "competition"  pro- 
visions will  surely  push  them  that  way,  as  people  and 
business  locate  in  areas  with  lower  energy  prices. 
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The  National  Oil  Jobbers  Council  is  a  federation  of  k2  state  and  regional 
trade  associations  representing  thousands  of  independent  small  businessmen  who 
market  petroleum  products.  Members  include  gasoline  and  diesel  fuel 
wholesalers,  commissioned  distributors  of  gasoline,  gasoline  reseller-retailers  and 
a  large  number  of  retail  fuel  oil  dealers.  Members  also  wholesale  or  retail  many 
other  petroleum  products,  including  kerosene,  LP  gas,  aviation  fuels  and  motor 
oils  as  well  as  residual  fuel  oil.  Together  our  members  market  approximately  75 
percent  of  the  home  heating  oils  and  25  percent  of  the  gasoline  sold  in  America 
under  either  their  own  private  brand  or  the  trademark  of  their  supplier. 

Oil  heat  marketers  are  in  full  support  of  cost-based  electric  rates.  Electric 
utilities  have  often  used  promotional  or  other  rates,  which  were  not  based  on 
cost,  to  sell  electricity  for  home  heating.  We  feel  obligated  to  point  out  that 
utilities  can  sell  at  rates  which  are  below  cost  to  electric  heating  customers  only 
by  charging  rates  which  are  higher  than  cost  to  the  vast  majority  of  their  rate 
payers  who  are  oil  and  natural  gas  heating  customers.  This  monopolistic  practice 
constitutes  blatant  price  discrimination  which  implies  that  there  are 
shortcomings,  in  this  regard,  in  the  regulatory  process. 

To  require  utilities  to  charge  rates  which  are  equal  to  cost,  one  first  has  to 
be  able  to  determine  those  costs.  The  main  purpose  of  this  statement  is  to 
discuss  certain  aspects  of  the  capacity  costs.  The  solution  to  the  problem  of 
allocating  capacity  costs,  advocated  by  some,  is  to  assign  all  capacity  costs  to 
the  rates  for  use  in  the  season  or  month  which  has  the  high  peak  for  the  year. 
This  solution  is  generally  referred  to  as  the  sole  peak  responsibility  method  of 
allocating  capacity  costs. 

A  sole  peak  responsibility  method  is  inappropriate  for  several  reasons. 
First,  it  gives  no  consideration  to  the  fact  that  in  the  long-run,  most  utilities 
face  shifting  peaks.  Most  utilities  in  the  1950's  were  winter  peaking.  Now  many 
are  summer  peaking.  In  the  future,  it  is  likely  that  many  of  these  utilities,  by 
and  large,  may  once  again  be  winter  peaking.  Accordingly,  an  allocation  method 
which  recognizes  only  one  peak,  overlooks  the  fact  that  both  summer  and  winter 
users  create  a  need  for  additional  capacity. 

The  second  reason  why  a  sole  peak  responsibility  method  is  inappropriate 
rests  on  the  basic  fact  that  electricity  prices  influence  peak  demand. 
Consequently,  the  relationship  between  summer  and  winter  peaks  is  influenced  by 
the  prices  charged  in  the  respective  periods.  A  simple  graphical  example  will 
help  illustrate. 
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As  indicated  in  Graph  1  ^^S"t 
the  utility  is  summer  peaking  since  the  quantity  deman 
greater  than  that  demand  in  the  winter. 
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Suppose  in  response  to  this  situation  the  utility  uses  a  summer  peak 
responsibility  method  to  justify  setting  different  rates  for  summer  and  winter 
usage  as  shown  in  Graph  2.  Under  these  rates,  the  utility  is  now  winter  peaking 
since  now  the  quantity  demanded  in  winter  is  greater  than  that  of  the  summer. 
Consistent  with  the  sole  peak  basis,  shouldn't  the  utility  now  use  a  winter  basis 
for  setting  rates?  If  it  did,  it  would  be  justified  in  establishing  rates  where  the 
price  in  the  winter  was  higher  than  in  the  summer.  For  a  large  number  of 
combinations  of  rates,  such  pricing  would  again  make  the  utility  summer  peaking. 
The  circularity  here  should  not  be  surprising.  It  results  from  the  fact  that  in 
using  a  sole  peak  responsibility  method,  one  necessarily  assumes  that  prices  do 
not  alter  the  relationship  between  peaks.  Not  only  is  this  a  tenuous  assumption, 
but  it  encourages  a  utility  to  continually  promote  growth  which,  in  the  presence 
of  a  rational  pricing  system,  would  be  unnecessary. 

The  third  and  most  important  reason  for  objecting  to  a  sole  peak 
responsibility  method  is  found  in  economic  theory.  In  meeting  its  winter  and 
summer  loads,  a  utility  incurs  what  have  been  traditionally  termed  joint  costs. 
When  these  conditions  exist,  economic  theory  tells  us  that  the  appropriate 
pricing  solution  is  where  the  sum  of  the  prices  charged  is  equal  to  long-run  joint 
marginal  costs.  This  implies  that  prices  should  be  set  where  the  sum  of  the  peak 
demands  is  equal  to  jdnt  supply.  At  this  point,  the  prices  which  should  be 
charged  to  summer  and  winter  users  are  dependent  on  the  magnitude  and 
elasticities  of  their  respective  demands.  Making  the  reasonable  assumption  that 
both  the  magnitude  and  elasticities  are  non-zero  quantities,  the  optimal  pricing 
rule  implies  that  both  summer  and  winter  users  should  pay  capacity  costs. 

The  National  Oil  Jobbers  Council  feels  that,  for  the  above  reasons,  rates 
which  are  based  on  costs  must  include  capacity  charges  for  more  than  the  peak 
season.  We  think  that  this  is  important  not  only  for  the  competitive  aspects  but 
also  for  equitable  considerations  for  all  electric  consumers. 
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Introduction 

The  Electric  Utility  Rate  Reform  and  Regulatory  Improve- 
ment Act  (H.  R.  12461),  if  enacted,  would  effect  sweeping 
changes  in  the  regulation  of  electric  utilities  at  the  wholesale 
and  retail  levels.   This  Memorandum  (1)  discusses  the  ways  in 
which  the  Act  would  enlarge  the  role  of  competition  in  the 
electric  utility  industry,  (2)  analyzes  the  ways  in  which  the 
Act  would  affect  the  status  of  Che  industry  with  respect  to  the 
antitrust  laws,  and  (3)  recommends  amendments  to  the  Act  in  the 
light  of  that  discussion  and  analysis.   The  suggestion  of  amend- 
ments does  not  necessarily  imply  a  preference  for  this  legislation 
even  if  modified,  over  the  regulation  currently  applicable  to  the 
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industry,  including  its  consideration  where  appropriate  of  the 
desirability  of  competition. 

II. 

Competition  and  the  Public  Interest 
A.   Competition  and  Regulation  in  the  Electric  Utility  Industry 

One  of  the  bill's  major  premises,  namely,  that  "increased 
competition  among  electric  utilities  for  wholesale  and  industrial 
sales  can  complement  existing  regulations  providing  protection 
for  consumers  of  electric  energy",  is  contained  in  §  101(10)  of 
the  Act.   Moreover,  §  102(9)  states  that  one  purpose  of  the  Act  is 
"to  foster  increased  use  of  competition  as  a  complement  to 
existing  regulation."   Specifically,  the  Act  would  increase  the 
feasibility  of  competition  in  the  following  ways. 

(1)   Section  301  would  require  utilities  to  make  "new, 
increased  or  retired  capacity  in  a  bulk  power  facility  available 
to  any  person  engaged  in  the  transmission  or  sale  of  electric 
energy  within  its  planning  area  ....  on  such  basis  as  the 
Commission  [the  Federal  Power  Commission]  establishes  to  be 
fair,  reasonable  and  nondiscriminatory."   Presumably,  this 
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provision  is  intended  to  make  it  possible  for  smaller  electric 
systems,  which  could  not  otherwise  afford  a  large,  efficient 
generating  facility,  to  purchase  only  a  fraction  of  such  a 
facility  and  thereby  obtain  the  economies  of  scale  usually  directly 
available  only  to  larger  systems. 

(2)  Section  302  would  impose  upon  the  FPC  a  duty  to 
promote  and  encourage  interconnection  and  coordination  "for 
the  purpose  of  assuring  the  goals  set  forth  [in  the  Federal 
Power  Act]  and  to  assure  maximum  competitive  opportunities  for 
the  purchase  and  sale  of  electric  energy  at  wholesale  at  the 
lowest  possible  cost."   At  least  one  purpose  of  this  provision 
seems  to  be  to  allow  a  retail  system  the  opportunity  to  choose 
among  several  bulk  suppliers,  even  though  only  one  bulk 
supplier  is  interconnected  with  that  retail  system. 

(3)  Section  302(b)  would  give  the  Commission  autho- 
rity to  order  a  utility  to  transmit  energy  for,  provide  trans- 
mission services  or  wheeling  for,  and  pool  or  coordinate  with 
the  facilities  of  one  or  more  other  entities  engaged  in  the 
transmission  or  sale  of  energy.   In  addition  to  confederations 
of  reliability,  this  section  could  also  serve  to  increase 
competition  in  bulk  power  sales. 

(4)  Section  307  would  |iv«  the  l'PC  authority  to  prohibit 
unfair  methods  of  competition  in  the  electric  utility  industry. 
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(5)  Section  310  would  direct  the  Commission  to  undertake 
a  study,  to  be  completed  within  two  years  after  enactment  of  the 
Act,  to  determine  whether  increased  competition  is  in  the  public 
interest  and  to  ascertain  means  to  foster  increased  competition  in 
the  electric  utility  industry.   Neither  §  301  nor  any  other  pro- 
vision of  the  bill  contains  a  clue  as  to  why  alteration  of  the 
regulatory  pattern  should  precede  conclusion  of  the  study,  rather 
than  the  other  --  and  more  logical  --  way  around.  * 

(6)  Section  311  would  provide  that  nothing  contained  in 
Title  III  relieves  any  electric  utility  from  the  operation  of  the 
antitrust  laws  or  restricts  any  authority  the  FPC  may  have  to 
regulate  unfair  methods  of  competition. 

Thus  it  is  clear  that,  in  addition  to  multiplying  regulation 
of  an  industry  that  is  already  extensively  regulated  at  the  federal, 
state,  and  local  levels  of  government,  the  Act  strives  to  enhance 
competition  in  that  industry.   In  doing  so,  the  Act  seems  to  rest 
on  two  important  assumptions  --  (1)  that  competition  is  necessary  in 
the  electric  utility  industry  as  a  complement  to  regulation,  and 
(2)  that  competition  in  the  industry  is  desirable  in  the  public 
interest.   In  view  of  the  vigor  of  the  electric  utility  industry, 
which  is  vital  to  the  economic  health  of  the  nation,  these 
assumptions  underlying  so  drastic  a  change  as  would  be  produced 
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by  H.  R.  12461  should  be  tested  rigorously,  preferably  before 
enactment  of  the  legislation.* 

(1)   Is  Competition  Necessary? 

A  substantial  number  of  the  policy  purposes  of 
regulation  are  either  parallel  to  or  identical  with  those  of 
antitrust.   The  antitrust  laws  seek  to  eliminate  monopoly 
profits  by  enhancing  competition  and  promoting  entry  into 
the  market.   Because  competition  has  been  found  to  be  infeasibl* 
in  the  electric  utility  industry,  however,  regulation  restrains 
entry.   At  the  same  time,  regulators  closely  supervise  utility 
rates  so  that  electric  utilities  earn  no  more  than  a  fair  rate 
of  return.   The  antitrust  aim  of  eliminating  monopoly  profits 
is  thus  also  accomplished  by  regulation. 

Antitrust  also  depends  upon  competition  to  promote 
efficiency.   Regulation,  in  its  limitation  of  allowable 
expenses  and  investments  to  those  found  prudent,  promotes 
efficiency  in  service  to  the  customer.   Indeed,  federal  and 
state  licensing  and  certification  proceedings  for  major  invest- 
ments promote  efficient  allocation  of  resources  by  requiring 
advance  economic  justification. 


*  As  mentioned  above,  §  310  of  the  Act  would  authorize  a 
study  to  determine  whether  increased  competition  is  in  the  public 
interest.   Yet  the  other  provisions  of  the  Act  are  effective  upon 
enactment  prior  to  this  basic  policy  determination. 
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Just  as  antitrust  seeks  to  eliminate  unjustified 
price  discrimination,  so  too  does  regulation  in  mandating 
reasonable  and  equitable  rates  to  comparable  customers. 

Finally,  where  antitrust  relies  upon  competition 
to  provide  dissatisfied  consumers  with  recourse  to. alternative 
sources  of  supply,  regulation  performs  the  same  function  by 
making  available  the  processes  of  regulatory  agencies  for  the 
handling  and  rectification  of  consumer  complaints.  * 

Thus,  it  seems  anomalous  to  create  both  regulation 
and  competition-in  the  electric  utility  industry.   Regulation  is 
meant  to  perform  those  functions  antitrust  normally  expects 
competition  to  perform.   In  addition,  the  antitrust  laws  were 
enacted  to  deal  with  the  replacement  of  competition  with  un- 
regulated private  control  over  prices  and  terms  of  sale,  not  to 
penalize  governmentally  sanctioned  and  regulated  public  utility 
monopoly.   If  regulation  is  for  some  reason  inadequate,  the 
remedy  is  to  improve  the  quality  of  regulation,  not  create  an 
overlapping  and  conflicting  regime  of  economic  rules  in  this 
unique  industry. 

(2)   Is  Competition  Desirable? 

Title  III  seems  to  assume  that  competition  in  the 
electric  utility  industry  advances  the  public  inti        Xhia 
assumption  prompts  two  thoughts. 
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First,  competition  --  in  its  proper  perspective 
in  this  industry  --  is  already  considered  in  the  regulatory  pi 
cess  as  a  component  of  "the  public  interest.""  The  best  judgmi 
as  to  competition's  proper  role  is  made  by  expert  regulators, 
familiar  with  the  complexity  of  the ' industry ' s  technology 
economics.   Legislation  such  as  H.  R-.  12461,  mandating  an  inflated 
and  inflexible  role  for  competition  in  this  industry  is,  therefore, 
not  really  appropriate  given  the  current  ^tat-e  of  the  law  defining 
the  "public  interest"  standard. 

Moreover,  the  assumption  that  competition  is  desirable 
ignores  the  underlying  premise  of  all  regulation  of  el 
utilities  --  that  the  utility  industry  possoses  technical  charac' 
tics  leading  to  monopoly  or  other  ineffective  forms  of  compc ; 
First,  electric  utilities  inevitably  must  invest  huge  quantities 
of  capital  in  long-lived  and  inflexible  facilities  directly 
connected  to  consumers.   Thus,  direct  c.mpetition  foi  ge 

of  given  consumers  would  require  costly. f 
therefore  impose  on  socieuy  excessive  and  unn 
of  a  magnitude  that  generally  has  bc< 
Rather  than  the  lower  prices  assumed  Ex 
higher  and  higher  rates  would  in-  It. 


*  Gulf 
All  U.S.  74/ 

KCXl^mmunications  , 
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Second,  electric  utility  operations  are  characterized 
by  the  existence  of  substantial  economies  of  scale  —  that  is,  by 
declining  costs  as  the  scale  of  operation  increases  at  any  point 
in  time.   Thus,  a  single  large  electric  utility  occupying  a  given 
market  area  generally  can  render  service  at  significantly  lower 
cost  than  could  several  smaller  utilities  operating  in  the  same 
area. 

Given  these  cost  characteristics,  in  the  absence 
of  franchises  or  other  regulatory  restrictions,  one  firm  would 
tend  naturally  to  expand  by  offering  lower  prices,  thus  inducing 
growth  in  the  size  and  density  of  the  market  served  and  thereby 
achieving  even  lower  costs.   The  end  result  of  such  an  uninhibited 
process  would  be  a  market  occupied  by  only  one  utility  —  hence 
the  term  "natural  monopoly." 

Direct  competition  among  electric  utilities  has 
long  been  considered  economically  wasteful  and  thus  undesirable. 
Indeed,  in  most  states  competition  at  the  distribution  level  is 
prohibited  by  statute  or  limited  by  regulatory  policy.   Because 
competition  would  result  in  costly,  inefficient,  and  unnecessary 
capital  investment,  with  resulting  higher  cost  to  consumers, 
government  has  approved  geographic  monopolies. 

For  these  reasons,  serious  questions  are  raised 
whether  enhancement  of  Competition  is  consistent  with  the  broader 
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public  interest  purposes  of  the  Act.   These,  as  stated  in 
§  102,  include  the  promotion  of  more  efficient  use  of  scarce 
capital  and  energy  resources,  encouragement  of  maximum 
effective  use  of  electric  transmission  facilities,  encourage- 
ment of  conservation  of  electric  energy  by  all  users,  and 
avoidance  of  construction  of  unnecessary  electric  generating 
and  transmission  facilities.   In  addition,  the  encouragement 
of  competition  may  not  be  consistent  with  the  stated  policy  . 
goals  of  the  Federal  Power  Act  --  including  assurance  of  "an 
abundant  supply  of  electric  energy  throughout  the  United  States 
with  the  greatest  possible  economy"  and  the  avoidance  of  impair- 
ment of  a  utility's  ability  to  render  adequate  service  to  its 
customers . 

The  Act  contains  an  odd,  cart-before-horse  provision 
directing  the  FPC  to  undertake  a  study  to  determine  whether  such 
competition  would  in  fact  serve  the  public  interest,  but  the 
study  would  be  completed  two  years  after  the  Act  becomes  law. 
As  appropriate  as  study  and  investigation  are  in  this  complex 
area,  they  should  surely  precede  legislative  action,  not  follow 
it.   As  crucial  as  electric  power  is  to  the  nation's  needs, 
unbridled  and  potentially  destructive  competition  should  not 
be  intruded  into  the  electric  utility  industry  until  after  the 
Commission  has  completed  its  study.   Only  then  will  the  wisdom, 
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or  lack  thereof,  of  increasing  competition  in  the  industry  be 
apparent . 

A.   Emphasis  on  Competition  --  the  Legal  Implications 

(1)   Unfair  Methods  of  Competition 

Section  307  of  the  Act  would  authorize  the  FPC  to 
determine,  on  its  own  initiative  or  upon  complaint,  that  a  public 
utili:        ,,aging  in  an  unfair  method  of  competition  or  that  the 
s  contract,  agreement,  tariff,  or  schedule  on  file  would 
Lt  in  an  unfair  method  of  competition.   Upon  making  such 

.  the  Commission  could  issue  an  order  prohibiting  the 
.  r  method  of  competition  or  reject  the  particular  filing. 

Unfortunately,  the  term  "unfair  method  of  competition" 
ft  undefined  in  the  Act   Neither  a  general  fairness  standard 
nor  the  jurif,  ed  from  interpretations  of  §  5  of  the 

ie  Commission  Act,  lb   U.S.C.  §  45(a)(1),  would  necessarily 

t   public  interest  standard  of  the 
er  Act,  nor  appropriate  in  this  industry.   For  instance, 
!  /  the  FTC  hoc)  t!         oii-Patman  Act,  and  therefore 
Learly  sion  Act,  would  run 

;tna]  i   I  prioi  ng  t  he  very  ndal  od  by 

of  H.  P 
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The  Act  should  thus  be  amended  to  clarify  that  the 
Commission  should  be  guided  by  public  interest  criteria,  not  merely 
antitrust  or  unfair  competition  principles,  in  determining  what 
constitutes  appropriate  conduct  in  the  industry. 

(2)   Application  of  the  Antitrust  Laws 

a.   Implied  Immunity 

Section  311  of  the  Act  provides: 

"Nothing  contained  in  this  Title  or 
the  amendments  made  thereby  shall  (1) 
relieve  any  person  or  electric  utility 
from  the  operation  or  enforcement 
of  the  antitrust  laws  of  the  United 
States,  including  the  Sherman  Act 
.  .  .  Clayton  Act  .  .  .  and  the 
Federal  Trade  Commission  Act  .  .  . 
or  (2)  restrict  any  authority  the 
Commission  may  have  under  the  Federal 
Power  Act  to  regulate  unfair  methods 
of  competition." 

Given  the  absence  of  express  immunity  in  H.  R.  12461,  confl: 

between  regulation  and  antitrust  would  normally  be  avoided  by 

application  of  the  doctrine  of  implied  immunity,  pursuant  to  \ 

antitrust  in  appropriate  circumstances  gives  way  to  th 

scheme.   Section  311  bears  directly  on  the  resolution  of 

conflicts  between  Title  III  of  the  Act 

and  may  substa  tially  alter  existing  legal  do 

Supreme  Court  decisions  dealing  with 

from  the  antitrust  lava  unfortunately  do  not:  : 

standard  for  determining  whei 
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immune.   Nevertheless,  at  the  risk  of  oversimplification, 
legislative  intent  seems  to  provide  the  touchstone  for 
determining  whether  the  antitrust  laws  should  apply  to 
regulated  conduct. 

Courts  are  fond  of  saying,  "Repeals  of  the  anti- 
trust laws  by  implication  from  a  regulatory  scheme  are  strongly 
disfavored,  and  have  only  been  found  in  cases  of  plain  repug- 
nancy betv/een  the  antitrust  and  regulatory  provisions."*   It; 
is  presumed,  however,  in  the  absence  of  evidence  to  the  contrary, 
that  the  legislature  intended  the  antitrust  laws  to  yield  to 
the  regulatory  scheme  in  the  event  of  direct  conflict. 

Probably  the  best  statement  of  the  repugnancy 

test  is  found  in  Silver  v.  New  York  Stock  Exchange:** 

"The  difficult  problem  here  arises 
from  the  need  to  reconcile  pursuit  of 
the  antitrust  aim  of  eliminating  re- 
straints on  competition  with  the  effec- 
tive operation  of  a  public  policy  cont- 
emplating that  securities  exchanges  will 
engage  in  self-regulation  which  may  have 
anticompetitive  effects  .  .  .  ." 


321  (1963) 


*  United  States  v.  Philadelphia  National  Rank,  374  U.S 


**  373  U.S.  341  (1963).   Sec  also  Gordon  v.  New  York 
Stock  Kxch.inKc,  Inc.  ,  422  U.S.  659  (1975). 
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"(U]nder  the  aegis  of  the  rule  of 
reason,  traditional  antitrust  concepts 
are  flexible  enough  to  permit  the  ex- 
change of  sufficient  breathing  space 
within  which  to  carry  out  the  mandate 
of  the  Securities  Act  ....   Although 
.  .  .  the  statutory  scheme  of  that  Act 
is  not  sufficiently  pervasive  to  create 
a  total  exemption  from  the  antitrust 
laws  .  .  . ,  it  is  also  true  that  parti- 
cular instances  of  exchange  self-regula- 
tion that  fall  within  the  scope  and 
purposes  of  the  Securities  Exchange  Act 
may  be  regarded  as  justified  in  answer        z 
to  the  assertion  of  an  antitrust  claim."'* 

Thus  Silver  holds  that  activity  may  be  immune  from  antitrust 

attack  to  the  minimum  extent  necessary  to  make  the  regulatory 

scheme  work  as  intended  by  Congress.** 

Section  311  is  susceptible  to  two  readings.   On 

the  one  hand,  because  it  might  apply  only  to  changes  effected  by 


*  Id.  at  360-61. 

**  Implied  immunity  has  sometimes  been  found  when  the 
legislative  history  of  the  regulatory  statute  manifests  a  legis- 
lative intent  that  provisions  of  the  regulatory  scheme  should  super- 
sede the  antitrust  laws.   See ,  e.g.,  Pan  American  World  Airways   Inc. 
v.  United  States,  371  U.S.~T9~6  TT963)  .   Conversely,  wnen  there  is 
nothing  in  the  legislative  history  of  the  regulatory  act  that  reveals 
a  purpose  to  insulate  the  regulated  companies  from  the  antitrust  laws, 
implied  immunity  has  sometimes  been  rejected.   See,  e_.£.  ,  Otter  Tail 
Power  Co.  v.  United  States,  410  U.S.  366,  374  (4~^3  vote)  (DTT)  . 

Also ,  courts  look  to  the  pervasiveness  of  the 
regulatory  scheme,  which  is  really  another  index  of  legislative 
intent.   The  notion  here  seems  to  be  that  pervasive  regulation  of 
an  industry  or  a  particular  area  implies  that  Congress  intended  the 
regulatory  scheme  to  supersede  the  antitrust  laws.   See,  e.g., 
United  States  v.  National  Association  of  S  inc. , 

7nT^7trr-5o~ir ( 1 9 1  syn rajj;rj~vT~er6Ti,y  Corp.,  r$73~z~v i  . . 

1    74,841    (D.D.C.    1973)T"~ 
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de  implied  immunity  with  respect 
to  ot:.  is  of  the  Federal  Power  Act,  particularly  the 

.c  interest  standard.   On  the  other  hand,  it  arguably  would 
y  at  least  with  respect  to  the  provisions  in 
result  would  be  a  clear  reversal  of  the  present 
unity,  and  might  well  lead  to  contradictory 
economic  regimes.   Moreover,  and  even  more 
importantly,  §  311  evidences  a  congressional  intent  that  the 
rust  laws  should  prevail  over  regulatory  considerations 
,  and  this  legislative  intent  might  be  held 
controlling  even  with  respect  to  the  rest  of  the  Federal  Power 

Thus  it  is  possible  to  argue  that  §  311,  representing 
iration  that  nothing  in  Title  III  may  relieve 
•  lc  utility  from  the  operation  or  enforcement 
ild  require  regulatory  provisions  'of 
Act  to  yield  to  the  antitrust 
tent  of  a  specific  repugnancy  between  the  two. 

ly  demonstrated . 
.  luding  §  311,  is  enact. 
on  for  an  or<l 
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another  bulk  power  supply  source.   The  Commission ,  after  a 
full  evidentiary  hearing,  refuses  to  order  such  wheeling, 
finding  that  it  would  result  in  an  undue  burden  on  the  utility, 
would  impair  the  utility's  ability  to  render  adequate  service 
to  its  customers,  and  is  therefore  inappropriate  in  the  public 
interest  under  the  standards  of  §  202(b)  of  the  Federal  Power 
Act,  as  amended  by  Title  III.   Not  satisfied  with  this 
determination,  however,  the  municipal  system  then  files  an  -' 
action  in  federal  court  under  the  antitrust  laws,  seeking  to 
require  the  contiguous  utility  to  provide  wheeling  services. 
After  a  full  trial,  the  district  court  determines  that  a 
violation  of  the  antitrust  laws  has  occurred  and  that  wheeling 
is  required  to  remedy  the  violation.   According  to  one  possible 
reading  of  §  311,  the  finding  of  the  Commission  would  be  utterly 
irrelevant  to  the  proceeding  in  district  court.   The  court 
could  order  wheeling  despite  the  Commission's  determination 
that  such  wheeling  would  be  contrary  to  the  public  interest  as 
contemplated  in  the  Federal  Power  Act. 

To  avoid  this  kind  of  result,  §  311  should  be 
qualified  to  provide  that  the  antitrust  laws  apply  to  the 
electric  utility  industry  except  to  the  extent  of  incompatibility 
or  repugnancy  between  the  language  or  enforcement  of  the  Federal 
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Power  Act,  as  amended  by  H.  R.  12461,  on  the  one  hand,  and 
the  antitrust  laws  on  the  other. 

b.   Primary  Jurisdiction 

By  precluding  implied  antitrust  immunity  with 
respect  to  Title  III  of  the  Act,  §  311  would  also  preclude 
application  of  the  doctrine  of  primary  jurisdiction.   That 
doctrine  is  also  designed  to  accommodate  conflicts  between  £ 
regulatory  scheme  and  the  antitrust  laws.   When  such  conflicts 
may  possibly  arise  as  a  result  of  an  antitrust  action,  a  court 
may  require  litigants  to  resort  to  the  regulatory  agency  for 
initial  consideration. 

In  Ricci  v.  Chicago  Mercantile  Exchange,"  the 
Supreme  Court  enunciated  three  premises  for  requiring  prior 
resort  to  a  regulatory  agency.   First,  it  must  be  essential  for 
the  court  to  determine  whether  the  regulatory  statute  or  any  of 
its  provisions  is  "incompatible  with  the  maintenance  of  an  anti- 
trust action."   Silver  v.  New  York  Stock  Exchange ,  373  U.S.  at  358 
Second,  some  facets  of  the  dispute  must  be  within  the  statutory 
jurisdiction  of  the  regulatory  agency.   Third,  adjudication  of 
the  dispute  by  the  agency  must  promise  to  be  of  material  aid 
in  resolving  the  immunity  question. 


•••  409  U.S.  289  (1963) 
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Assuming  that  §  311  precludes  any  finding  of  immunity 
then  the  first  and  third  premises  for  the  doctrine  of  primary 
jurisdiction  will  be  absent  with  respect  to  Title  III,  making 
it  very  unlikely  that  a  court  would  refer  a  matter  to  the 
Commission  for  preliminary  determination.   Again,  this  would  be 
destructive. 

The  FPC  should  be  allowed  to  bring  its  expertise 
to  bear  in  an  antitrust  action  that  may  disrupt  the  regulatory 
scheme.   Only  the  Commission  is  in  a  position  to  determine 
accurately  whether  the  relief  sought  in  the  antitrust  case 
will  be  consistent  with  the  public  interest  standard  set  forth 
in  the  Federal  Power  Act. 

Although  amendment  of  §  311  as  suggested  above 
would  probably  allow  courts  to  defer  antitrust  actions  to  the 
Commission,  it  would  seem  prudent  to  ensure  this  result  by 
expressly  providing  in  Title  III  that  the  Commission  shall  have 
primary  jurisdiction  in  all  antitrust  actions  involving  the 
electric  utility  industry. 

c.   Rule  of  Reason 

The  best  solution  to  the  problem  of  incompatibility 
of  competition  and  regulation  would  be  to  give  the  Commission 
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primary  jurisdiction  to  decide  questions  of  implied  immunity 
from  the  antitrust  laws,  for  the  Commission,  with  its  expertise 
derived  from  many  years  of  regulating  electric  utilities,  is 
particularly  well  suited  for  the  task  of  defining  the  interface 
between  the  antitrust  laws  and  the  federal  regulatory  plan. 
If,  however,  the  Commission  is  not  to  be  given  primary  juris- 
diction in  this  field,  Congress  should  at  least  consider 
requiring  courts,  in  their  application  of  the  antitrust  laws  to 
the  electric  utility  industry,  to  take  into  consideration  under 
the  rule  of  reason  the  peculiar  economic  characteristics  of 
the  industry  and  the  unique  regulatory  policy  embodied  in  the 
Federal  Power  Act. 

.  would  require  the  courts,  if  not  the  Commission, 
to  evaluate  antitrust  charges  in  light  of  the  public  interest 
standard  provided  in  :        ral  Power  Act  and  would  preclude 
application  of  rigid,  conventional  per  se  concepts  in  the  regulated 
trie  utility  field.   App]  ale  of  reason  would 

ed  condui  I  in  its  economic 

I  on , 
Lai. 

has  no    place  In 
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character istics  discussed  in  the  earlier  portion  of  this 
Memorandum.   Rather,  courts  should  be  required  in  all  cases 
dealing  with  electric  utilities  to  consider  regulatory  goals 
and  the  economic  context  in  which  the  alleged  violation  occurred 
Only  in  this  way  can  the  antitrust  laws  be  applied  fairly  and 
consistently  with  the  regulatory  policies  established  in  the 
Federal  Power  Act.* 


Ill 


of  Recommendations 

(1)  Before  enacting  those  provisions  of  the  Act 
that  would  increase  competition  in  the  electric  utility  industry 
the  Commission  should  be  allowed  to  undertake  and  complete  a 
study,  as  provided  in  §  310,  to  determine  the  extent  to  which 

■  Ltlori  In  the  industry  is  compatible  with  pul  ' 

(2)  The  | hod  of  competition,"  as 
in  §  307  of  the  Act,  shou! 

com'.  re- 

tained in  ,-t. 


■ 

Co . ,  5  2 
1231  (2d  Cir.  197b)  ,  i 
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LORID, 
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